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Executive summary

The Austrian criminal justice system provides for extensive rights for children, in particular for child
victims. The system for the most part takes into account the best interests of the child, adapting to the
level of development and special requirements of the child.

The specific rights of children as victims, withess and suspects must be distinguished. Most rights of
adult victims and witnesses also apply to child victims and witnesses. Provisions in criminal law
regarding child suspects, accused and offenders, including procedural provisions, mostly differ from
those applying to adults.

Child victims

In Austria, a crime can be reported by anyone. There are no age restrictions and thus no specific
provisions for children. The Federal Ministry of Economy, Family and Youth's Victim Assistance
Service (Prozessbegleitung) gives victims of an act of violence or sexual abuse the right to get
psychological and judicial support free of charge. This support lasts from the time the crime is reported
until the end of the proceeding. It ensures that children are promptly and sufficiently informed of their
rights. This information is provided in a child-friendly manner and in a language they understand. In
addition, the child always needs to be accompanied by a parent or a legal representative.

Several provisions in Austria protect the child victims' privacy and family life. For instance, they do not
need to testify against family members and they have the right to be interviewed separately from the
offender. The police officer, public prosecutor and the judge must be specifically trained in
communicating with children.

The victim (child or adult) has the right to be present during the main hearing and to ask questions to
the defendant, to witnesses and experts as well as to be asked about their claims. A legal
representative can support the victim in enforcing their rights.

Another way for parents or legal representative to participate on behalf of the child in the trial is to take
on the role of civil claimant (Privatbeteiligung) seeking civil damages for the offence caused. If the
public prosecutor drops the proceedings, a civil claimant can declare subsidiary prosecution
(Subsidiaranklage) if the offender is not a child.

Child witnesses

Witnesses (children or adults) have the right to Victim Assistance Service (Prozessbegleitung) if they
are close relatives of a person who died due to the crime or relatives who witnessed the crime.

Child suspects, defendants and offenders

Only children who have reached the age of 14 are held responsible for criminal offences. The police or
the public prosecutor must inform the suspect as soon as possible about the initiation of an
investigation against him/her and the offence of which s/he is suspected, as well as their rights during
the proceedings.

A suspect or defendant has the right, at any stage (even prior to interview), to consult with a defence

counsel if this does not constitute a risk to the investigation. Upon request, a child has the right to be

accompanied by a person of trust, if a defence counsel does not represent him/her. The parent or the
legal representative of the child suspect has the same right to receive information as the child.

Pre-trial detention can only be imposed, enforced and maintained on children if its purpose cannot be
achieved by family law measures or less invasive measures, and if it is proportionate to the level of
development of the child.

Several measures are in place to protect the privacy and personal data of children who are or have
been involved in judicial proceedings.

Alternatives to judicial proceedings, such as diversion, are in place to protect the child from long
lasting and burdensome proceedings.

The accused has the right to be heard in criminal proceedings. The parent or legal representative of
the accused child has a right to be heard and to be present during acts of investigation and gathering


http://www.bmwfj.gv.at/Familie/Gewalt/Seiten/Prozessbegleitung.aspx
http://www.bmwfj.gv.at/Familie/Gewalt/Seiten/Prozessbegleitung.aspx
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of evidence to the same extent as the accused himself.

Legal remedies are not specifically stipulated for children. A convicted child (child with legal
representation or adult) can appeal to a higher court against any court decision of conviction or lodge
a so-called nullity appeal for observance of the law.

The Austrian law provides for a wide range of measures and sanctions for children in conflict with the
law ensuring the principle of proportionality. The measures include: refraining from sentencing,
diversion, conviction without sentence, conviction with a suspended sentence or fine and prison
sentences.

Children of 14 years or above in Austria can be deprived of liberty as a preventative measure, through
pre-trial detention, as a criminal sentence, and as detention pending deportation.

The Federal Police Directorate in Vienna maintains a criminal register for Austria, which includes
information of children and adults on all final convictions by Austrian criminal courts. Regarding access
to the information of the register, children are specifically protected in order to avoid the stigmatisation
of offenders as much as possible.

Main strengths regarding child suspects, defendants and offenders

m A suspect or defendant has the right, at any stage (even prior to his examination), to consult with a
defence counsel if this does not constitute a risk to the investigation. Upon request, a child has the
right to be accompanied by a person of trust, if he/she is not represented by a defence counsel.

= The Austrian law provides for a wide range of measures and sanctions for children in conflict with
the law ensuring the principle of proportionality.

Main gaps regarding children as victims and witnesses, suspects, defendants and offenders

= The appointment of a psychologist for the child during proceedings is a discretionary decision of
the judge. This should be a legally binding right, in order to better meet the child's needs.

= Only the victim and the witness under 14 years of age have the right to special protection under
the Criminal Code of Procedure. This constitutes a gap for child victims and witnesses, who are
older than 14 and also vulnerable.

= The absence of an age limit for pre-trial detention and the frequent imposition of pre-trial detention
on children, in particular on first offenders.

= The right of the child suspect to be accompanied by a person of trust only applies upon request.
This leads in practise to the situation that many children waive this right, which increases the risk
of self-incrimination.

= There is a lack of legal-welfare activities, accommodation in child homes, counselling and support
for families or of education.

= The increasing crime rate of children younger than 14 years constitutes a challenge. Measures of
reintegration of children under the age of 14 need to be enhanced.


http://www.help.gv.at/Content.Node/30/Seite.300000.html#fuehrung
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Abbreviations

CA Competent Authority

CoE Council of Europe

EC European Commission

ERA European Law Academy

EJTN European Judicial Training Network
EU European Union

MACR Minimum age of criminal responsibility

VOG Crime Victims Act (Verbrechensopfergesetz)


http://www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Gesetzesnummer=10008273
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1 Overview of Member State’s approach to children in criminal
proceedings and specialised services dealing with such
children

Children as victims and witnesses

The focus of criminal justice in Austria has recently shifted to the improvement of the
situation of victims, with particular concern for child victims. Victims’ rights were
considerably enhanced in Austria by the Framework Decision on the Standing of Victims in
Criminal Procedures of 2001. In particular, the reform of the Code of Criminal Procedure of
2008 has accorded far-reaching rights for victims as regards communication and information
as well as rights of cooperation and control®. The best interests of the child are especially
taken into account, although only until the age of fourteen. Concepts like the holding of
interview by video transmission, questioning by experts, using separate waiting rooms, are
for the most part standard in Austria®.

The Victim Assistance Services (Prozessbegleitung) established by the Federal Ministry of
Economy, Family and Youth needs especially to be highlighted. It provides victims of
violence or sexual abuse, and in party witnesses, psychological and judicial support free of
charge from the reporting of a crime until the end of the legal proceedings. Amongst others,
the Ombuds-Offices for Children and Youths supported these Services with corresponding
projects. In about 50 Austrian victim support institutions funding contracts were signed with
the regional child protection centres for the provision of this service®.

Furthermore, Child protection Centres (Kinderschutzzentren), the Young Persons’
Representative (Jugendanwaltschaft) and youth welfare organisations
(Jugendwohlfahrtstrdger) provide for specific support for children as victims of crimes. Victim
support organisations, such as "Der wei3e Ring", can support the victim during criminal
proceedings.

Child suspects, defendants and offenders

The legal consequences for children committing criminal offences under the Austrian
Criminal Code are stipulated in the Juvenile Courts Act (Jugendgerichtsgesetz). This Federal
Act aims at taking into account the age-, and maturity-related characteristics of child
delinquency. It contains substantive provisions on the investigation, court and imprisonment
procedures”.

In Austria the public prosecutor mainly has three different possibilities to complete criminal
proceedings: He can dismiss a criminal case, terminate it by measures of diversion or he can
bring the suspected person before court by accusation®.

In Austria, there are no specialised courts specifically competent for hearing juvenile cases.
Courts competent for criminal cases nevertheless handle juvenile cases in specific
departments, where juvenile judges sit. Within district and regional courts, specialised
departments are competent for juvenile criminal cases. To spare juvenile victims from a
direct confrontation with the accused, specific provisions enable the court to question victims
in separate rooms. The questioning can be transmitted live to the courtroom so that all

! Report by the Minister of Justice of Austria: 'Response of justice to urban violence' 2012, p. 29 (pp.1-71). For the
purposes of this study, only a brief overview is provided of the key elements of the institutional and legal
framework relevant to children as victims, witness and suspects. For a broader description of the Austrian criminal
justice systems please see the European Commission’s E-justice portal https://e-
'£ustice.europa.eu/content_iudicial_systems_in_member_states-lG-at-en.do?memberzl.

ibid 20.
® Report of the Austrian Ombuds-Offices for Children and Youths to the United Nations on the Convention on the
fiqhts of the Child 2012, p. 39 (pp. 1-44).

ibid.
Z Report by the Minister of Justice of Austria: 'Response of justice to urban violence' 2012, p. 9 (pp.1-71).

ibid 21.



http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32001F0220:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32001F0220:EN:HTML
http://www.bmwfj.gv.at/Familie/Gewalt/Seiten/Prozessbegleitung.aspx
http://www.kinderrechte.gv.at/home/service/links/gewalt/content.html
http://www.kija.at/
https://www.help.gv.at/Portal.Node/hlpd/public/content/29/Seite.299040.html
http://www.weisser-ring.at/
http://www.coe.int/t/dghl/standardsetting/minjust/mju31/Country-Report-Austria-Final-09-08-2012.pdf
http://www.crin.org/resources/InfoDetail.asp?ID=28156
http://www.crin.org/resources/InfoDetail.asp?ID=28156
http://www.coe.int/t/dghl/standardsetting/minjust/mju31/Country-Report-Austria-Final-09-08-2012.pdf

ICF IGIHIK|

an ICF International Company

parties can follow it. Even in cases where a co-defendant is an adult, the proceedings take
place before a juvenile judge to ensure the observance of the procedural provisions of the
Juvenile Courts Act (Jugendgerichtsgesetz)’.

Offences with a maximum sentence of up to one year fall within the remit of district courts.
Offences with a maximum sentence of more than one year fall within the remit of regional
courts.

Within the competence of regional courts:
m offences with a range of sentences of up to five years are adjudicated by a single judge;

m offences with a range of sentences of more than five years are adjudicated by a court of
lay assessors;

m and offences with a minimum sentence of more than five years and a maximum
sentence of more than ten years as well as certain political offences are adjudicated by a
jury court®.

Important assistants in juvenile criminal cases are social workers, the Juvenile Court
Assistance (Jugendgerichtshilfe) and the probation assistant.

The Juvenile Court Assistance can take measures to eliminate harm and danger for the up-
bringing or health of the child or give recommendations to the custody court or the youth
welfare office®.

Social workers associated with Court Assistance are also entitled to take part in the main
trial on the side of the accused and can take the role of defence counsel in district court
proceedings™.

A probation officer is entitled to be present and to be heard at the main trial giving him/her
the opportunity to report on the criminal and personal background of the child™*.

The organisation 'A New Start — Probationary Services, Conflict Solution, Social Work'
('Neustart") plays an important role in helping children to reintegrate in to the society by
offering different kinds of services, like probation services, anti-violence training or
community services.

Training requirements

The judges and prosecutors in charge of juvenile criminal matters are theoretically required
by law to be pedagogically skilled and to have a certain expertise in psychology and social
work™?.

All future judges and public prosecutors go through a mandatory four year initial training
period. Within the initial training, future judges and prosecutors attend special seminars
focusing on the treatment of juvenile victims and witnesses in court as well as on juvenile
criminal law. Also, all future judges and prosecutors have to serve a minimum period of two
weeks at a victim protection agency or a welfare institution .

Particular attention is paid to advanced training. An initiative has been launched to provide
professional judges and prosecutors in charge of juvenile criminal matters with specialised —
and mainly interdisciplinary- training. For example, a course (“Curriculum”) especially tailored
to the requirements of the Juvenile Court Act has been run since 2007**. This continuous

" Information collected in writing from the Austrian authorities.

8 Section 27 of the Juvenile Courts Act. Report by the Minister of Justice of Austria: 'Response of justice to urban
violence' 2012, p. 18 (pp.1-71).

Section 48 n. 3 of the Juvenile Courts Act.
i’ Report by the Minister of Justice of Austria: 'Response of justice to urban violence' 2012, p. 20 (pp.1-71).

ibid.
2 Section 30 of the Juvenile Courts Act. Report by the Minister of Justice of Austria: 'Response of justice to urban
violence' 2012, p. 18 (pp.1-71).

Information collected in writing from the Austrian authorities.

 Information collected in writing from the Austrian authorities.



http://www.neustart.at/at/en/conflict.php
http://www.coe.int/t/dghl/standardsetting/minjust/mju31/Country-Report-Austria-Final-09-08-2012.pdf
http://www.coe.int/t/dghl/standardsetting/minjust/mju31/Country-Report-Austria-Final-09-08-2012.pdf
http://www.coe.int/t/dghl/standardsetting/minjust/mju31/Country-Report-Austria-Final-09-08-2012.pdf
http://www.coe.int/t/dghl/standardsetting/minjust/mju31/Country-Report-Austria-Final-09-08-2012.pdf
http://www.coe.int/t/dghl/standardsetting/minjust/mju31/Country-Report-Austria-Final-09-08-2012.pdf
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training programme for judges and prosecutors offers a wide range of seminars and
consists of six modules dedicated to equip judges and prosecutors in charge of juvenile
penal cases with specific psychological, pedagogical and social knowledge. These seminars
have a high take-up with judges and prosecutors™.

Judges and public prosecutors are also given the opportunity to participate in a number of
international training courses provided for example by the Academy of European Law
(ERA) and the European Judicial Training Network (EJTN) tackling topics such as (sexual)
violence against children, crimes with vulnerable victims and dealing with victims of sexual
violence™®.

Lay judges must be persons experienced in dealing with children, such as a teacher or
someone working in youth welfare or some other project beneficial to young people”. In
addition, the law stipulates that at least one lay assessor or two jurors must be the same
gender as the accused'®.

Quialification standards for staff of the Victim Assistance Services (Prozessbegleitung) are in
place and further education and training is offered. Other professional groups (such as
lawyers, police officers or non-governmental victim support organisations) are increasingly
able to deal with victim support at courts through training and education. However, this
mostly happens upon the private initiative of individuals'®. There is an informal memorandum
of understanding concerning standards for the Victim Assistance Services (Standards fir
Prozessbegleitung)®.

Definition of the child

The Juvenile Courts Act does not refer to the term child. It distinguishes between "under-age
persons” who have not yet attained the age of 14 and "juveniles” who are between 14 and
19 years old*.

However, for the purposes of this study the definition of children will follow the Council of
Europe's Guidelines on child friendly justice, according to which a ‘child’ means any person
under the age of 18 years, unless the term 'juvenile' is directly translated from an Austrian
legal provision.

The age of 14 is the minimum age of criminal responsibility (MACR), when the child shows a
sufficiently mature moral and mental state of development at the time of the offence so that
he or she recognises the unlawfulness of the offence and is able to act in line with that
recognitionzz. The evolving capacity and maturity of the child is carefully assessed by the
judge and by the juvenile court assistance (Jugendgerichtshilfe)”.

A juvenile who has not reached the age of 16 cannot be punished for an offence without
serious guilt, except special reasons justify the application of criminal law relating to juvenile
offenders to prevent the juvenile from criminal acts™.

There is no age limit to report a crime or to be heard as a witness in Austria. However,
victims who are less than 14 years old, have to be interviewed in the presence of a confidant
and by a specially trained police officer or another qualified personzs.

!5 |nformation collected in writing from the Austrian authorities.

'8 Information collected in writing from the Austrian authorities.

7 Section 28 of the Juvenile Courts Act.

18 Report by the Minister of Justice of Austria: 'Response of justice to urban violence' 2012, p. 19 (pp.1-71).

1% Report of the Austrian Ombuds-Offices for Children and Youths to the United Nations on the Convention on the
Rights of the Child 2012, p. 40-41 (pp. 1-44).

0 |nformation collected in writing from the Austrian authorities.

2! Section 1 n. 1 of the Juvenile Courts Act.

22 Section 4(2) of the Juvenile Courts Act.

28 Section 4(2) n. 1 of the Juvenile Courts Act.

4 Section 4(2) n. 1 and Section 47 of the Juvenile Courts Act.
2 "My rights during the investigation of a crime" in Austria at European E-Justice Portal.



http://www.bmwfj.gv.at/Familie/Gewalt/Seiten/Prozessbegleitung.aspx
https://wcd.coe.int/ViewDoc.jsp?Ref=CM/Del/Dec(2010)1098/10.2abc&Language=lanEnglish&Ver=app6&Site=CM&BackColorInternet=C3C3C3&BackColorIntranet=EDB021&BackColorLogged=F5D383
https://wcd.coe.int/ViewDoc.jsp?Ref=CM/Del/Dec(2010)1098/10.2abc&Language=lanEnglish&Ver=app6&Site=CM&BackColorInternet=C3C3C3&BackColorIntranet=EDB021&BackColorLogged=F5D383
http://www.coe.int/t/dghl/standardsetting/minjust/mju31/Country-Report-Austria-Final-09-08-2012.pdf
http://www.crin.org/resources/InfoDetail.asp?ID=28156
http://www.crin.org/resources/InfoDetail.asp?ID=28156
https://e-justice.europa.eu/content_rights_of_victims_of_crime_in_criminal_proceedings-171-AT-en.do?clang=en&idSubpage=1&member=1#n05
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Protection from discrimination

The Federal Constitutional Law on the Rights of the Child (BVG-Kinderrechte) aims to
strengthen children and juveniles as independent holders of basic human rights and to
implement the standards of the UN-Convention on the Rights of the Child. Regarding the
principle of non-discrimination, the Austrian provinces developed various concepts for the
integration of vulnerable children, such as migrants.

However, according to the Austrian Ombudspersons for Children and Youths and the
National Coalition, Austrian legislation still has gaps regarding the protection of the child in
the field of health, education, leisure time, combating child poverty and protection against
age discrimination. In addition, a child-oriented enforcement of these rights is not sufficiently
guaranteed?®’.

%6 Report of the Austrian Ombuds-Offices for Children and Youths to the United Nations on the Convention on the
Rights of the Child 2012, p. 12 (pp. 1-44).

%" Report of the Austrian Ombuds-Offices for Children and Youths to the United Nations on the Convention on the
Rights of the Child 2012, p. 7 (pp. 1-44).



http://www.crin.org/resources/InfoDetail.asp?ID=28156
http://www.crin.org/resources/InfoDetail.asp?ID=28156
http://www.crin.org/resources/InfoDetail.asp?ID=28156
http://www.crin.org/resources/InfoDetail.asp?ID=28156
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Child-friendly justice before and during criminal judicial
proceedings

The child as a victim

Reporting a crime

There are no specific provisions on a child’s ability to report crimes. Therefore, the rules for
adults apply to children as well. Any person, being a victim or not, can report a crime to any
police station or public prosecution office. There are no formal requirements for the reporting
of a crime. The crime can thus be reported in writing or orally. The police fill-in an official
form, generally computer-based. It is not obligatory to include personal details, such as the
home address, in the report. However, a signature of the person reporting a crime is
required, if possible®®.

Whoever reports a crime must be given a crime reference number and contact details for the
police officer dealing with their case to be able to follow up on the case. Where a child
reports a crime, the reference number is given to the parent or legal representativezg.

Victim support organisation, such as "Der weil3e Ring", can support the victim in reporting
the crime. Furthermore, Child Protection Centres (Kinderschutzzentren), the Young Persons'
Representative (Jugendanwaltschaft) and youth welfare organisations
(Jugendwohlfahrtstrdger) provide specific support for children as victims of crimes.

The Federal Ministry of Economy, Family and Youth provides the Victim Assistance
Services' (Prozessbegleitung) which gives victims of violence or sexual abuse psychological
and judicial support free of charge from the point where they report a crime until the end of
the proceedings™.

The report can be submitted in German as well as in other official languages spoken in the
respective province and if not possible otherwise in English or another language. If the
person reporting the crime does not speak German or another official language, an
interpreter can assist>".

The police and the public prosecutor are obliged to investigate the facts of any suspected
criminal offence as soon as they obtain knowledge of it through any kind of information, such
as a report, the media or by other means*?. There is no specific time-limit for reporting and
investigating an offence. However, after a certain period of time, which depends on the
crime, the public prosecutor or the judge can refuse to examine the case®.

Provision of information

There are no specific provisions relating to children, so a child has the right to receive the
same information as an adult victim. However, the Victim Assistance Service
(Prozessbegleitung) of the Federal Ministry of Economy, Family and Youth ensures that
children are promptly and sufficiently informed of their rights and that this information is
provided in a child-friendly manner and in a language they understand, e.g. through a
brochure for children called "Milli goes to court" (Milli ist beim Gericht).

28 "My rights during the investigation of a crime" in Austria at European E-Justice Portal.

% There is no specific provision regarding the rights of children to report a crime. This information was obtained
during an interview with a representative of a victim support organisation.

%0 Section 66(2) of the Code of the Code of Criminal Procedure.

81 "My rights during the investigation of a crime" in Austria at European E-Justice Portal.

%2 Section 2(1) of the Code of Criminal Procedure.

% Section 57 of the Criminal Code.



http://www.weisser-ring.at/
http://www.kinderrechte.gv.at/home/service/links/gewalt/content.html
http://www.kija.at/
https://www.help.gv.at/Portal.Node/hlpd/public/content/29/Seite.299040.html
http://www.bmwfj.gv.at/Familie/Gewalt/Seiten/Prozessbegleitung.aspx
https://e-justice.europa.eu/content_rights_of_victims_of_crime_in_criminal_proceedings-171-AT-en.do?clang=en&idSubpage=1&member=1#notes01
http://www.bmwfj.gv.at/Familie/Gewalt/Seiten/Prozessbegleitung.aspx
http://www.prozessbegleitung.co.at/publi_milli.htm
https://e-justice.europa.eu/content_rights_of_victims_of_crime_in_criminal_proceedings-171-AT-en.do?clang=en&idSubpage=1&member=1#n05
https://e-justice.europa.eu/content_rights_of_victims_of_crime_in_criminal_proceedings-171-AT-en.do?clang=en&idSubpage=1&member=1#n05
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Besides the psychological and judicial support, a parent34 or another person of trust has to
accompany the child during the criminal procedure, including the first interview™.
Consequently, that person is also informed about the rights of the child victim.

The following information needs to be given to any victim (children or adults) in criminal
proceedings as soon as the investigation starts®®:

all the rights of the victim, such as the right to be relieved of the duty to testify if this
would incriminate a relative®’;

the right to refuse to answer individual questions, if the answer would be shameful or
could bear the danger of a considerable financial loss; if the question concerns the most
private sphere; if the questions about details of sexual offences are unacceptable
(however, if the testimony is essential to the proceedings in these cases, the victim can
nevertheless be obliged to answer these questions)38;

the gigght to be questioned in the presence of a confidant, if the victim is under 14 years of
age™;

the contact details of and the services provided by victim support organisations, if the
public prosecutor decides to not continue the proceedings4°;

the possibility of claiming compensation according to the Code of Criminal Procedure™;

the possibility of claiming compensation according to the Crime Victims Act
(Verbrechensopfergesetz (VOG)) *%;

the right to be informed of the release of the offender from custody in case of serious
crimes, such as domestic violence, otherwise this information is given to the victim upon
request. The information given by the police or the public prosecutor has to include
grounds and must state if the offender had to accept special duties®;

the right to be notified of the termination of the proceedings and of the outcome of the
court proceedings to the extent that they relate to the victim**;

the right to pursue proceedings, which have been terminated’;

the right to Victim Assistance Service (Prozessbegleitung)®’;

if sexual integrity could have been violated, the victim has the right to be informed before
the first statement about the right to be heard during the investigation stage by a person
of the same sex, if possible; and the right to refuse to answer questions about details of
the crime®’;

the right to a lawyer™;

* The term ‘parents’ is defined in the Council of Europe Guidelines and for the purpose of this study as person(s)
with parental responsibility, according to national law. In case the parent(s) is/are absent or no longer holding
arental responsibility, this can be a guardian or an appointed legal representative.
® Section 160(3) of the Code of Criminal Procedure.
% "My rights during the investigation of a crime" in Austria at European E-Justice Portal and Sections 10(2), 66
and Section 70 of the Code of Criminal Procedure.
37 Section 70(1) 156(1) n.1 and 157 of the Code of Criminal Procedure.
% Section 158(1) n. 1 of the Code of Criminal Procedure.
% Section 160(3) of the Code of Criminal Procedure.
“0 Section 206(1) of the Code of Criminal Procedure.

“L Section 67 of the Code of Criminal Procedure.

“2 Section 10(2) of the Code of Criminal Procedure.

“3 Section 177(5) of the Code of Criminal Procedure.

* Sections 194, 197(3), 206, 208(3) of the Code of Criminal Procedure.
> Section 195(1) of the Code of Criminal Procedure.

4 Section 66(2) of the Code of Criminal Procedure.

47 Section 70(2) of the Code of Criminal Procedure.

“8 Section 73 of the Code of Criminal Procedure.
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m the right to access the files. Access can be denied or limited only if the inspection of files
could endanger the investigation or influence your testimony as witness*’;

m therightto an interpreterso;

m the right to give testimony outside the main proceedings and the right to not meet the
offender during the entire proceedin9551.

2.13 Protection from harm and protection of private and family life
Protection from harm and protection of private life

Several provisions in Austria protect victims in general and children in particular from harm
and from violation of their private life. The victim needs to be informed about these rights.
See also Section 2.1.2.

If the victim feels threatened by the offender, the police can upon application evict the
threatening person from a common apartment and neighbourhood and define a protection
zone forbidden for this person. The barring order protects all persons living in the apartment
(house). It is issued for a period of two weeks and can be extended to four weeks™.

Furthermore, the victim can apply for an interim injunction ("Protection against violence in
apartments” or “General protection against violence " or “Protection against invasion of
privacy”) with the civil local court of the place of his or her residence®. The Domestic Abuse
Intervention Centre or the Violence Protection Centres can provide support for the
application of the interim injunction. The injunctions are issued by the court and can be
enforced by the police. An interim injunction can cover a period ranging from six months up
to the termination of the proceedings.

In case of conflicting interests between parents and children, the youth welfare office will
represent the views and the best interests of the child. The youth welfare office can also
apply for an interim injunction (protection against violence) and its enforcement if the legal
representative of the child fails to apply for it without undue delay55.

If the victim or witness is in danger, the can also you be protected through the special
Witness Protection Programme of the Austrian Federal Criminal Police Office™.

A victim and witness who is afraid for their or a third person's life, health, physical well-being
or freedom, have the right to give their statement anonymously. In this case they are not
obliged to give answers that could reveal their identity. Only facial expression has to be
observable, for the judge to estimate the credibility of the statement®’.

Concepts like the interview by video transmission, questioning by experts, separate waiting
rooms etc. are standard in Austria®®. Some of them are especially prepared for children’s
guestioning. In each court there is a videoconferencing system installed. In the Federal
Ministry of Justice, mobile videoconferencing systems for unusual situations are available®.

The Victim Assistance Service (Prozessbegleitung) funded by the Federal Ministry of Justice
gives victims of a deliberate act of violence or dangerous threat to their sexual integrity the
right to receive psychological and judicial support free of charge from the point where they

49 Section 68 of the Code of Criminal Procedure.

%0 Section 66, 56 of the Code of Criminal Procedure.

> Section 165 of the Code of Criminal Procedure.

52 "My rights during the investigation of a crime" in Austria at European E-Justice Portal.

53 "My rights during the investigation of a crime" in Austria at European E-Justice Portal and Section 66 of the
Code of Criminal Procedure.

% "My rights during the investigation of a crime" in Austria at European E-Justice Portal.

%% Section 211(2) of the General Civil Code.

°% Section 66(2) of the Code of Criminal Procedure.

%" Section 162 of the Code of Criminal Procedure.

%8 Report of the Austrian Ombuds-Offices for Children and Youths to the United Nations on the Convention on the

Rights of the Child 2012, p. 39 (pp. 1-44).
> Information collected in writing from the Austrian authorities.



https://e-justice.europa.eu/content_rights_of_victims_of_crime_in_criminal_proceedings-171-AT-en.do?clang=en&idSubpage=4&member=1#n03
https://e-justice.europa.eu/content_rights_of_victims_of_crime_in_criminal_proceedings-171-AT-en.do?clang=en&idSubpage=4&member=1#n03
http://www.bmwfj.gv.at/Familie/Gewalt/Seiten/Prozessbegleitung.aspx
https://e-justice.europa.eu/content_rights_of_victims_of_crime_in_criminal_proceedings-171-AT-en.do?clang=en&idSubpage=1&member=1#n05
https://e-justice.europa.eu/content_rights_of_victims_of_crime_in_criminal_proceedings-171-AT-en.do?clang=en&idSubpage=1&member=1#n05
https://e-justice.europa.eu/content_rights_of_victims_of_crime_in_criminal_proceedings-171-AT-en.do?clang=en&idSubpage=1&member=1#n05
http://www.crin.org/resources/InfoDetail.asp?ID=28156
http://www.crin.org/resources/InfoDetail.asp?ID=28156

2.1.4

ICF IGIHIK|

an ICF International Company

report a crime until the end of the proceedings. Assistance is also available to close relatives
of a person killed in the crime or relatives who have witnessed the crime. The service is
provided by established specialised victims’ protection organisations (such as child
protection centres, counselling centres or intervention centres). The members of staff are
social workers, psychologists or comparable professionals with additional — obligatory — legal
training regarding criminal proceedings®. Victim Assistance Service also includes the legal
services, including legal aid and representation before the authorities. Lawyers in
cooperation with established specialised victims protection organisations provide these
services®.

In order to prevent violations by the media of the privacy rights of the child, the court can
order the public to leave the courtroom®. If the media publishes the name, picture or other
facts of the victim or witness, so that a larger group of persons can identify them, they have
the right to claim compensation of up to 20.000 Euro from the respective media institution®®.

For more information on protecting the child from harm during interviews, please see Section
2.1.5.

Protection of family life

Any witness has a right to be relieved of the duty to testify if this would incriminate a relative
and has to be informed of this right before giving testimony“. Any person has the right to
refuse to testify against close relatives to protect their family life®.

There is no specific provision for children who do not yet have the intellectual maturity to
sufficiently understand the importance of their right of refusal to testify.

Protection from secondary victimisation and ensuring a child friendly environment

The Austrian legislation provides for several measures to ensure that proceedings involving
children are dealt with as quickly as possible to protect the best interests of the child, mainly
through the Victim Assistance Service (Prozessbegleitung) and the right to be accompanied
by a person of trust, a psychologist and a lawyer.

Victims organisations try to familiarise children with the layout of the court and the roles and
identities of the officials involved before proceedings begin, e.g. through the brochure for
children called "Milli goes to court" (Milli ist beim Gericht).

Child friendly environment

There are no special courts, provisional decisions or preliminary judgements when children
are involved in criminal judicial proceedings in Austria. However, in order to lower the stress
for children in criminal proceedings through more child-friendly settings, the police and
judicial authorities are encouraged to protect the best interests of the child during the entire
process by adapting to the child’s pace and attention span and by trying to keep disruption
and length of proceedings to a minimum. Some courts provide for toys in the waiting
rooms®. There are special waiting-areas for witnesses®’.

For more information on protection from harm please see Section 2.1.3 and on protection
during interviews Section 2.1.5.

% Section 38a of the Police Law (Sicherheitspolizeigesetz) and "My rights during the investigation of a crime" in
Austria at European E-Justice Portal.

®1 Section 66(2) of the Code of Criminal Procedure.

62 Section 229(1) n. 3 of the Code of Criminal Procedure.

%3 Section 66(2) of the Code of Criminal Procedure.

% Section 157(1) n.1 of the Code of Criminal Procedure.

%5 Section 155 of the Code of Criminal Procedure.

® |nformation obtained during an interview with a representative of a victims support organisation.

o7 "My rights during the investigation of a crime" in Austria at European E-Justice Portal.
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Protecting the child during interviews and when giving testimony

Any victim (child or adult) has the right to refuse to answer individual questions, if the answer
would be shameful or if concerns the most private sphere. However, if the testimony is
essential to the proceedings in these cases, the victim can nevertheless be obligated to
answer these questions®®.

Victims who are less than 14 years old, have to be questioned in the presence of a confidant
and by a specially trained police officer or another qualified person®. Children who are 14
years old or above do not enjoy such rights, which can be considered as gap in the Austrian
legislation, as these children might be still vulnerable .

Furthermore, a victim of a sexual offence can ask to be interviewed by a person of the same
sex’™. Children are, if possible, only interviewed once and only by one person?.

To avoid possible harm or secondary victimisation, the Austrian law provides for the so-
called ‘contradictory procedure’”. This means that the interview takes place only in the
presence of the presiding judge and a person of trust, such as the parents or a guardian,
without meeting the offender. The offender, his/her lawyer and the other participants can
follow the interview on a screen in a separate room.

This option applies upon application of the public prosecutor to victims who are vulnerable
due to their young age or their emotional or physical condition. If the victim is under the age
of 14 and their sexual integrity may have been violated by the crime, they must be heard in
this way. An expert (for example a psychiatrist) can perform the interview™. It constitutes a
gap that this rule does not apply to older children, who are still vulnerable”.

The child's testimony can be videotaped and shown during the trial, so that the child only
needs to be interviewed once. His/her age and conditions must be taken into consideration.
All courts in Austria have the necessary audio-visual equipment. An expert (for example a
psychiatrist) should assist or perform the interview’®.

Every interview is written down. While there is no legal obligation to record
statements/interviews, all statements taken during the 'contradictory procedure’ are recorded
as a standard procedure in Austria’’.

Regarding the victims' support of the Victim Assistance Service (Prozessbegleitung) during
the entire proceedings, including the interviews, please see Section 2.1.3.

Admissibility and value of evidence

In order to protect children, an oath is not administered to children’®. This does not diminish
the value given to a child’s testimony or evidence as an oath is exceptionally taken in all
proceedings’®.

All types of evidence may be presented in the proceedings. In case someone wants to
present a protocol of civil proceedings (in which the possibility of taking an oaths exists),
there are no rules concerning admissibility of interviews not sworn under oath®.

%8 Section 158(1) n. 3, (2) of the Code of Criminal Procedure.
69 "My rights during the investigation of a crime" in Austria at European E-Justice Portal.
" Information obtained during an interview with a defence counsel.

"> Section 70(2) n. 1 of the Code of Criminal Procedure.

"2 |nformation obtained during an interview with a defence counsel.
"3 Section 165 of the Code of Criminal Procedure.

™ Section 165(3), (4) of the Code of Criminal Procedure.

"% Information obtained during an interview with a defence counsel.

"® Section 165(5) of the Code of Criminal Procedure. "My rights during the investigation of a crime" in Austria at
European E-Justice Portal.

" Information collected in writing from the Austrian authorities.

"8 Information obtained during an interview with a judge.
" According to an interview with a judge.

8 |nformation collected in writing from the Austrian authorities.
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Right to be heard and to participate in criminal proceedings

Only the suspect has a general right to be heard in criminal proceedings®. The victim (child
or adult) has the right to be present during the main hearing and to question the defendant,
witnesses and experts, as well as to be heard about his or her claims and to receive
translation®.

Judges, prosecutors and the criminal police are obliged to find out the truth as far as
possible. This encompasses the obligation to hear the victim as a witness®.

Regarding options to participate in civil proceedings or subsidiary prosecution, please see
Section 2.2.8.

Right to legal counsel, legal assistance and representation

All victims (adults and children) have the right to legal representation to enforce the rights of
the victim on their behalf. A legal representative can be any attorney at law or a victim
support organisation or any other qualified person84. This service is not free of charge for the
victim and the representative does not necessarily have to be a lawyer. To help victims to
get in contact with the appropriate victim support organisation the Federal Ministry of Justice
funds the Victims' Hotline (0800 112 112), a round-the-clock hotline free of charge85.

For victims of a deliberate act of violence or dangerous threat to their sexual integrity the
Victim Assistance Service (Prozessbegleitung) provides for judicial support free of charge
from the reporting of a crime until the end of the proceedingsge. For more information on this
service please see Section 2.1.3

In addition, a civil claimant (Privatbeteiligung — please see Section 2.1.8 for more
information) has the right to a legal counsel free of charge, if he does not already have
Victim Assistance Service (Prozessbegleitung)®.

In case of conflicting interests between parents and children, the youth welfare organisations
(Jugendwohlfahrtstrdger) represent the views and interests of the child.

Remedies or compensation exist for violation of rights and failure to act

On behalf of the child victim, a legal representative can bring a private action (Privatanklage)
without needing to have recourse to the public prosecution office for specific minor and
personal offences, which are not prosecuted by the public prosecutor ex officio®.

The child represented by his or her legal representatives may claim for civil damages
(Privatbeteiligung) for the offence caused®. The claim has to comprise an estimate of the
loss caused by the crime in financial terms and a justification. During the investigation the
claim has to be addressed to the police or the public prosecutor. It can be submitted in
written form or made orally. During the trial the claim has to be submitted before all the
evidence is compiled and before the court closes the main proceeding for sentencing®. A
civil claimant has the right to request the collection of evidence that could serve to convict
the offender or to justify the claim for compensation and to appeal against the court’s
decision to close the case®. He has the right to a legal counsel, if he does not already have
Victim Assistance Service (Prozessbegleitung) and if such legal representation is required in

81 Section 6 of the Code of Criminal Procedure.
82 Section 66(1) n. 5, 7 of the Code of Criminal Procedure.
8 Section 3(1) of the Code of Criminal Procedure.

8 Section 73 of the Code of Criminal Procedure.
8 "My rights during the investigation of a crime" in Austria at European E-Justice Portal.
8 Section 66(2) of the Code of Criminal Procedure.
87 Section 67(7) of the Code of Criminal Procedure.
8 gection 71 of the Code of Criminal Procedure. Such offences are, inter alia, defamation (Sections 111 to 115 of
ghe Criminal Code) or violation of the privacy of correspondence (Section 118 of the Criminal Code).
® Section 67 of the Code of Criminal Procedure.
%0 "My rights during the investigation of a crime: Civil claimant" in Austria at European E-Justice Portal.
o "My rights during the investigation of a crime: Civil claimant" in Austria at European E-Justice Portal.
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the interest of justice, in particular to avoid additional civil proceedings. This service is free of
charge, if the civil claimant cannot afford legal representation without getting into financial
difficulties®.

The Federal Ministry of Justice is planning to introduce a new law which provides for legal
and psychological assistance for victims of sexual offences under the age of 14 years in all
cases on an obligatory basis*.

If the public prosecutor drops the proceedings, a civil claimant can declare subsidiary
prosecution (Subsidiaranklage), if the offender is not a child®. The subsidiary prosecutor has
the same rights as someone lodging a private action (Privatanklage), which means almost
the same rights as the public prosecutor®.

If the civil claimant not present at the main hearings without permission and if he does not
declare the subsidiary prosecution, the proceedings will be dropped again and the offender
will be acquitted. %

The child as a witness

Reporting a crime

Everyone has the right to report a crime. Therefore, the same general rules as described in

Section 2.1.1 also apply to child witnesses. The Victim Assistance Service

(Prozessbegleitung) gives assistance also to relatives of the victim who have witnessed the
. 97

crime™’.

Provision of information

There are no specific provisions relating to the way information must be given to a child
witness. The brochure for children called "Milli goes to court" (Milli ist beim Gericht) explains
procedures and rights of children in criminal proceedings in a child-friendly manner.

The judge needs to provide the following information to a witness (child or adult) in criminal
proceedings:

m obligation of the witness to testify and to say the truth®;
= all the rights of the witness, such as the right to be relieved of the duty to testify®®;

m the right to refuse to answer individual questions, if the answer would be shameful or
could bear the danger of a considerable financial loss for the witness or a family
member; if the question concerns the most private sphere. If the testimony is essential to
the proceedings in these cases, the victim can nevertheless be obliged to answer these
questions™®;

= about the right to refuse to have the interview recorded by video/audio*®".

Regarding witnesses under 14 years of age, the judge needs to inform them in criminal
proceedings about the right to be questioned in the presence of a confidant'®.

92 Section 67(7) of the Code of Criminal Procedure.
% Information collected in writing from the Austrian authorities.

% Section 72 of the Code of Criminal Procedure. According to Section 2 of the Juvenile Courts Act a juvenile is a
erson who has reached the age of 14 but not yet the age of 18.

® Section 71(5) of the Code of Criminal Procedure.

% Section 72(2) of the Code of Criminal Procedure.

7 Sections 66(2) and 65 n. 1(b) of the Code of Criminal Procedure.

% Section 154(2) of the Code of Criminal Procedure.
% Section 159(1) of the Code of Criminal Procedure.
19 section 158 of the Code of Criminal Procedure.
191 section 97(1) of the Code of Criminal Procedure.
102 section 160(3) of the Code of Criminal Procedure.
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Regarding additional rights of the child witness, who is also the victim of the crime, please
see Section 2.1.2

2.23 Protection from harm and protection of private and family life

The Victim Assistance Service (Prozessbegleitung) gives assistance free of charge to
relatives of the victim who have witnessed the crime.’®® Please see Section 2.1.3. for more
information.

If other persons are present during the examination, it must be ensured that, as far as
possible, the public will not get to know the personal details of the witness'®. In the case of a
serious threat to his/her life, health, physical integrity or freedom, the witness has the right to
refuse to answer to certain questions. Here it is also permissible that he disguises or
changes his/her appearance, so long as the judge can still see his/her facial expression to
assess the credibility of his/her testimonylos. For the same reasons, the judge can exclude
the public from the main hearing either ex officio or upon request of the witness'*.

The public may be excluded furthermore if the personal areas of his/her life or his/her
personal secrets are to be discussed™”’.

In cases where the victim has been intimidated by the accused, it is possible for the public
prosecution service to apply for pre-trial detention for a limited period of two months*®.

For more information on the protection of privacy and from harm of the child witness, please
see Section 2.1.3.

224 Minimising the burden of proceedings and ensuring a child friendly environment

There are no other provisions specifically applying to withesses other than those described
in Section 2.2.3 With respect to withesses who are also the victim of the crime, please see
Section 2.1.4.

2.2.5 Protecting the child during interviews and when giving testimony

There are no other provisions specifically for witnesses other than those described in Section
2.2.3 With respect to witnesses who are also the victim of the crime, please see Section
2.15.

2.2.6 Right to be heard and to participate in criminal proceedings

The witness (child or adult) is obliged to testify and has the right to be relieved of the duty to
testify if the conditions referred to in Section 2.2.2 apply. However, only the suspect, and to
some extent the victim, has the right to be heard in criminal proceedings®.

With respect to withesses who are also the victim of the crime, please see Section 2.1.6.
2.2.7 Right to legal counsel, legal assistance and representation

If the witness is a relative of the victim who has withessed the crime, he has a right to legal
assistance by the Victim Assistance Service (Prozessbegleitung)**®.

With respect to withesses who are also the victim of the crime, please see Section 2.1.7.

103 Sections 66(2) and 65 n. 1(b) of the Code of Criminal Procedure.

194 section 161(1) third sentence of the Code of Criminal Procedure.
195 section 162 of the Code of Criminal Procedure.

198 section 229(1) n. 3 of the Code of Criminal Procedure.

197 Section 229(1) n. 2 of the Code of Criminal Procedure.

108 gection 173(2) n. 2 of the Code of Criminal Procedure.
199 section 6 and Section 66(1) n. 7 of the Code of Criminal Procedure.
10 sections 66(2) and 65 n. 1(b) of the Code of Criminal Procedure.
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2.2.8 Remedies or compensation for violation of rights and failure to act

A witness, who is not a victim of a crime, cannot launch any complaint, legal appeal or
judicial review processes. With respect to witnesses who are also the victim of the crime,
please see Section 2.1.8.

2.3 The child as a suspect/ defendant

23.1 Age of criminal responsibility

The minimum age of criminal responsibility (MACR) in Austria is 14"

The Austrian Juvenile Courts Act (Jugendgerichtsgesetz) applies when a juvenile commits
an offence which is punishable under generally applicable law**. A juvenile’ is any person
who has completed the fourteenth but not yet the eighteenth year of age at the time of the
offence*.

A child of 14 years or above is only held responsible under the Austrian Criminal Code, when
he or she shows a sufficiently mature moral and mental state of development at the time of
the offence so that he or she recognizes the unlawfulness of the offence and is able to act in
line with that recognition™*

A juvenile who has not reached the age of 16 cannot be punished for a misdemeanour
without serious guilt, except special reasons justify the application of criminal law relating to
juvenile offenders to prevent the juvenile from criminal acts***

Therefore, the minimum age of criminal responsibility (MACR) in Austria does not depend
solely on age but also on the child’s mental state of development.

There is no age limit for children to be imprisoned in pre-trial detention or custody. However,
the main purpose of the Juvenile Courts Act is to prevent children of 14 years or above from
committing offences. The prison sentence for a child of 14 years or above is about half that
of adults. It is even lower for children between the age of 14 and 16'® In minor cases, the
judge can refrain from imposing criminal penalties*"’.

The provisions of the Juvenile Courts Act apply to offences that have been committed as
juveniles, even if the offender has become an adult in the meantime™*®.

2.3.2 Provision of information

Regarding the instructions given to child suspects in Austria, the same rules apply as for
adults™™.

The police or the public prosecutor must inform the suspect as soon as possible about
his/her rights during the proceedings***

The information must include especially:

m the initiation of an investigation against him/her and the offence of which s/he is
suspected **;

11 section 4(1) of the Juvenile Courts Act.

12 gection 1 n. 3 of the Juvenile Courts Act.

13 Section 1 n. 2 of the Juvenile Courts Act.

114 section 4(2) n. 1 of the Juvenile Courts Act.

15 gection 4(2) n. 1 and Section 47 of the Juvenile Courts Act.
118 gection 5 of the Juvenile Courts Act.

17 section 6 of the Juvenile Courts Act.

Information collected in writing from the Austrian authorities.
Section 37(1) of the Juvenile Courts Act.

120 5ection 50 of the Code of Criminal Procedure.

121 Section 50 of the Code of Criminal Procedure.

118

119
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m the right, at any stage, even prior to interview, to consult with defence counsel if this
does not constitute a risk to the investigation. For children, the legal representative can
even appoint a lawyer against the child's will***;

= the right to apply for legal-aid defence counsel'?*. The defence counsel must not take

part in the interview, but may ask supplementary questions once the interview has been
finished. During the interview, the accused must not consult with his/her defence counsel
on the answers to specific questions. However, calling in a defence counsel may be
waived, whenever it appears to be necessary in order to avoid any risk to the
investigations, or an impairment of the evidence. In this case, an audio or video
recording can be made.

m the right to consult the file™*;

= the right to comment on the allegations raised, or to remain silent'”®. The accused shall

also be informed of the fact that his/her testimony serves his/her defence, but that it may

also be used as evidence against him/her'?°.

= The right to request the taking of evidence*’;

m the right to appeal against measures taken by the prosecuting authorities or the criminal
investigation department, as well as against court decisions**;

m the right to be assigned a translator/interpreterm;
= the right to participate in a cross-examination of witnesses™’;
m the right to participate in a reconstruction of the offence™".

The interview should give the suspect an opportunity to explain his/her personal
circumstances and to dispel the grounds for suspecting him/her and to assert facts that
speak in his/her favour'®*. He/she is allowed to provide additional comments in writing within
a reas%r;able time frame on complicated questions that require expertise or evaluation by an
expert™—>.

All forms generated by the Federal Ministry of Justice contain instructions on legal
remedies™®.

Neither promises, nor representations should be made; neither threats, nor coercive means
applied on the accused to make a confession or to provide other information. The freedom of
determining his/her will and to apply his/her will, as well as using his/her memory and his/her
capacity to understand must not be impaired by any measures or physical intervention. The
guestions addressed to an accused must be precise and clearly understandable; they must
not be vague, ambiguous or prejudicial. He/she may only be asked questions that confront
him/her with circumstances that still need to be determined by his/her answers if this is
required to understand the context. These questions and the answers given to them shall be

122 section 58(1)(4) of the Code of Criminal Procedure.

123 gaction 61, 62 of the Code of Criminal Procedure.

124 Section 51 to 53 of the Code of Criminal Procedure.

125 Section 49 n. 4 of the Code of Criminal Procedure.

28 |nformation collected in writing from the Austrian authorities; Section 164(1) of the Code of Criminal
Procedures.

127 Section 55 of the Code of Criminal Procedure.

128 gactions 106, 87, 108 of the Code of Criminal Procedure.

129 gections 56 of the Code of Criminal Procedure.

130 sections 165(2) of the Code of Criminal Procedure.

131 Sections 150 of the Code of Criminal Procedure.

132 Section 164 of the Code of Criminal Procedure.

133 |nformation collected in writing from the Austrian authorities; Section 164(3) of the Code of Criminal
Procedures.

34 Information collected in writing from the Austrian authorities.
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recorded word for word. Questions are not admissible when they treat a fact as having been
admitted, although the accused has not admitted to the fact'®.

During the first interview of a child, he or she is to be informed of their right to be
accompanied by a person of trust upon request, if they are not represented by a defence
counsel™®.

The parent or the legal representative of the child suspect has the same right to receive

information as the child**’.

233 Immediate actions following first contact with police or other relevant authority

Once proceedings have been initiated, investigations should be conducted as soon as
possible into the child suspect’s life and family background, development previous conduct
and all other circumstances apt to assist in assessing the child’s physical, mental and
emotional character. In case of doubt, this investigation can be done by a doctor, a

psychologist or a psychotherapist™®.

Youth welfare organisations (Jugendwohlfahrtstrager) as well as the guardianship court
(Pflegschaftsgericht) must be informed of the proceedingsm.

If a child is arrested and cannot be immediately released, the parent or legal representative
or another person living with the child, the probation officer and the youth welfare must be
informed without undue delay about the arrest™*.

Regarding the apprehension and transportation of the arrested child, the same rules as for
adult apply. The public prosecutor and the court must be informed without undue delay about
the arrest'**. All measures by the police, the public prosecutor and the judge must respect
the dignity, rights and legitimate interests of the person concerned**.

Special rights are granted in case of an arrest of an offender. The accused has to receive the
arrest warrant immediately or at least within 24 hours after his/her arrest. Immediately or
shortly after his/her arrest, the accused has to be informed that he/she may contact a relative
or any other person he/she trusts, a lawyer, that he/she may apply for a counsel appointed
by the court and that he/she has the right to appeal against the arrest or the arrest warrant
and can at any stage apply for his/her release™*.

The parent or legal representative of the accused child has a right to be heard, to ask
guestions and make applications or to be present during acts of investigation to the same
extent as the accused him/herself***. The same applies to the right to access the files,
unless the parent or legal representative is suspected of participating in the child's
offence®.

A compulsory defence counsel must be appointed by the presiding judge, if the child does
not have a defence lawyer or legal representative or if the child allegedly committed a
serious offence™*®.

Furthermore, the presiding judge can upon request appoint a person of trust for the accused
child at any stage in the proceedings if the circumstances do not warrant the appointment of

135 |nformation collected in writing from the Austrian authorities; Section 164(4) of the Code of Criminal

Procedures.

136 section 37(1) of the Juvenile Courts Act.
137 Section 38 of the Juvenile Courts Act.
138 Section 43(1) of the Juvenile Courts Act.
139 section 33 of the Juvenile Courts Act.
140 section 35(4) of the Juvenile Courts Act.

Section 172(1) of the Code of Criminal Procedure.
Section 5(2) of the Code of Criminal Procedure.
Information collected in writing from the Austrian authorities; Section 171 of the Code of Criminal Procedure.

Section 38(1) first sentence of the Juvenile Courts Act.
145 section 38(1) second sentence of the Juvenile Courts Act.
148 Section 39 of the Juvenile Courts Act.

141
142
143

144
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compulsory defence counsel. This person of trust, which can be a parent or legal
representative, a relative, a teacher, or a representative of the youth welfare
(Jugendwohlfahrtstragers) or the juvenile court assistance, should ensure that this
information is provided in a child-friendly manner and in a language children understand,
taking into account the age and maturity of the child™’.

Regarding the rights of which the youth is to be informed at the beginning of the
investigation, please see Section 2.3.2.

Regarding the legal time limits and more information on arresting a child, please see Section
2.3.4

234 Conditions for pre-trial detention/custody

Pre-trial detention can only be imposed, enforced and maintained on children of 14 or above
if its purpose cannot be achieved by measures under family law or less invasive measures

and if it is proportional with regards to the development of the child™*%.

For example, as a less invasive measure, the child can promise to stay at fixed address until
149

the end of the proceedings™.

Otherwise, regarding the conditions on pre-trial detention, the same rules apply as for adults.
The public prosecutor can apply for imposing or maintaining pre-trial detention if the accused
has been heard by a judge and if the accused is strongly suspected of the offence and if
there is a ground for arrest'. A ground for arrest exists if, on the basis of certain facts, it is
established that the accused has fled or is hiding, that there is a risk that the accused will
evade the criminal proceedings or the accused’s conduct gives rise to the strong suspicion
that he will influence witnesses, experts or other accused persons, remove evidence or
otherwise influence the investigation of the truth™".

Regarding the length of pre-trial detention, there are specific provisions for children of 14 or
above. A child must be released from pre-trial detention after three months, if the trial has
not started. However, if he is suspected of a serious crime he is to be released after one
year. Such an extension of pre-trial detention can only be imposed if the trial has not started
and if the pre-trial detention is absolutely necessary due to the unusual extent of the
investigation or if other important reasons do not yet admit pronouncement of judgement and
justify continuation of pre-trial detention**.

The parent or legal representative or any other relative living together with the child, the
juvenile court assistance (Jugendgerichtshilfe) and, if the child is on probation, a probation
officer has to be informed of the detention immediately unless the child disagrees to do so
for a major reason'®. In the pre-trial phase it is up to the juvenile court assistance to identify
the salient facts on which to base decisions as to pre-trial or preliminary detention®®*.

There is no age limit for pre-trial detention in Austria and in practice pre-trial detention of
155

juveniles, even of first offenders, is regularly imposed=".

Juveniles should be placed in pre-trial detention in a special department of the prison
separated from adults, if possible, except when the physical, mental and emotional state of
the child allows pre-trial detention together with adults™®.

47 Section 37 of the Juvenile Courts Act.

148 gection 35 of the Juvenile Courts Act.
149 section 173(5) n. 1 of the Code of Criminal Procedure.

Section 173(1) of the Code of Criminal Procedure.

Section 173(2) of the Code of Criminal Procedure.

152 section 35(3) of the Juvenile Courts Act.

153 Section 35(4) of the Juvenile Courts Act.

154 Report by the Minister of Justice of Austria: 'Response of justice to urban violence' 2012, p. 20 (pp.1-71).
155 According to an interview with a defence counsel.

%% section 36(3) of the Juvenile Courts Act.

150
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Furthermore, the execution of pre-trial detention should be structured in an educational
manner ensuring that child in custody is kept in conditions that are safe and appropriate to
his or her needs™’.

235 Protection of private and family life

Several measures are in place to protect the privacy and personal data of child offenders
who are or have been involved in judicial proceedings.

In order to protect the child's privacy, only the main investigative judicial proceedings is open
to the public (with exceptions). However, the public can never be excluded from the giving of
the judgment'*®.

Third parties can only have access to the files if they have a well-founded legal interest and
159

no significant public or private interests are opposed to the access to the files™".

To prevent violations by the media of the privacy rights of the child, the judge can order the
public to leave the courtroom*®. In general, during trials (of adults and children) audio and
video recordings as well as photos are prohibitedlel. The dissemination of information of the
trial is forbidden if the public are excluded from the trial. The court can oblige the participants
of the trial not to disclose what happened in the courtroom, to prevent violations by the
media or criminal justice officials of rights to privacylez. Moreover, the identity of the accused
child is specifically protected from being revealed™. The child can sue for compensation if
any report in the mass media discloses his/her identity*®*.

In addition, the release of information on juvenile criminal cases is closely restricted in order
to protect them from negative future impact. Relevant information has to be passed on to the
Youth Welfare Agency. For reasons of reintegration and avoiding stigmatisation, access to
criminal records of children offenders is restricted. After a specific period of time has elapsed
the police record is deleted automatically. The convicted person is then considered as
having a clean criminal record"®.

Moreover, under certain circumstances (i.a. maximum sentence of 6 months) the disclosure
of the criminal records is restricted to only certain public authorities under certain
circumstances **°.

The presiding judge can exclude the accused child for the duration of discussions in the
deliberations, which could be disadvantageous to his/her education and development. He
must be informed of the deliberations held in his/her absence insofar as is necessary for the
purposes of his/her defence®’.

The juvenile court assistance (Jugendgerichtshilfe), the accused child, his/her parent or legal
representative, his/her defence counsel and the victim and the victim's attorney, the courts,
public prosecutor and the police have access to the file of the accused'®®.

Furthermore, the family of the child is protected in so far as any witness has a right to be
relieved of the duty to testify if this would incriminate a relative'®.

157 Section 36(4) of the Juvenile Courts Act.

%8 |nformation collected in writing from the Austrian authorities.
159 Section 77 of the Code of Criminal Procedure.

160
161

Section 42 of the Juvenile Courts Act.

Section 228(4) of the Code of Criminal Procedure.

162 Section 230a of the Code of Criminal Procedure.

183 Section 7a Media Act (Mediengesetz).

164 Report by the Minister of Justice of Austria: 'Response of justice to urban violence' 2012, p. 20 (pp.1-71).

Report by the Minister of Justice of Austria: 'Response of justice to urban violence' 2012, p. 20 (pp.1-71).
188 |nformation collected in writing from the Austrian authorities; Section 6 of the Act on the Cancellation of

Criminal Records.
167

165

Section 41 of the Juvenile Courts Act.
168 gaction 50(2), 38(1) of the Juvenile Courts Act, Section 51, 57, 68, 76 of the Code of Criminal Procedure.
189 section 70(1) and 156(1) n. 1 of the Code of Criminal Procedure.
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2.3.6 Alternatives to judicial proceedings

The public prosecution office can do away with the prosecution of children of 14 or above
and impose conditions and instructions upon the accused instead (diversion), provided an
offence is punishable with a fine or a sentence of less than five years. This option applies if
there are no grounds of general prevention that make it seem indispensable to institute
criminal proceedings, including the pronouncement of a sentence. Furthermore, the child's
guilt must be considered minor and the offence must not have caused the death of another
person.

In particular, the following conditions and instructions can be applied:
m instruction to pay a sum of money to the Federation;

m instruction to perform a service of a non-profit-making nature;

m imposing a probation order including probation support service;

m instruction to attempt to reach a mediated agreement with the victim (perpetrator-victim
mediation) thereby trying to make reparation for the offence’®. The victim’s consent is
not required".

The public prosecutor must explain the consequences and conditions of this alternative to
judicial proceedings in detail to the suspect, in particular the fact that it means admitting the
offence and that the proceedings end without a judgement. The child must understand that,
in case the public prosecutor offers him/her an alternative to judicial proceedings he can opt
for judicial proceedings. If he accepts the offer, the judicial proceedings will start if he does
not fulfil the conditions™"2.

The juvenile court assistance (Jugendgerichtshilfe) can support the child in reaching a
mediated agreement with the victim*”. The accused and victim support organisation 'A New
Start — Probationary Services, Conflict Solution, Social Work' ('Neustart’) can provide an
experienced social worker acting as conflict regulator or mediator in order to achieve a
settlement or reconciliation without a trial or a conviction.

The alternative measures are recorded in the court register for a period of ten years.
However, no entry in police records is made, i.e. the child evades a criminal record. For
more information on criminal records, please see Section 3.1.4.

Furthermore, the judge can decide not to impose a sentence, if it is a minor offence and if
the conviction itself seems to be reason enough for the child to not re-offend'”*. Please see
Section 3.1.2 for more information.

2.3.7 Minimising the burden of proceedings and ensuring a child friendly environment

Various measures limiting the burden of proceedings for children offenders have already
been described in Section 2.3.3 and 2.3.5.

There are no specific procedures or special courts providing a child-friendly, non-intimidating
setting. Nor are there any specific procedures in place such as provisional decisions or
preliminary judgements avoiding undue delay for criminal proceedings where children

170 Section 7 of the Juvenile Courts Act. Diversion also exists for adults (Section 198 of the Criminal Procedural

Code).
1 section 8(3) of the Juvenile Courts Act.
172 Section 207 of the Code of Criminal Procedure.

Section 48 n. 2 of the Juvenile Courts Act.
Section 12 of the Juvenile Courts Act.

173
174
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offenders are involved'”. However, judges are always — not only in cases involving child
offenders — obliged to move their cases forward as fast as possible’®.

The court and the public prosecutor can appoint the juvenile court assistant
(Jugendgerichtshilfe) to take measures to eliminate harm and danger for the up-bringing or
health of the child or to give recommendations to the custody court or the youth welfare
office’’. The primary function of the juvenile court assistant lies in supporting the courts and
the public prosecutor’s office in dealing with child offenders. Throughout the entire
proceedings they are entitled to make suggestions regarding how to avert dangers for the
child’s health or educational development'’®. A particularly useful service they perform are
comprehensive reports on the background, living conditions and family circumstances of the
child serving as guidance for the courts in their decision-making processes, particularly
regarding sanctions and the severity of the sentence®”. In case of doubt, a medical expert or
a psychologist can be consulted®.

2.3.8 Protecting the child during interviews and when giving testimony

As soon as possible, the police or the public prosecutor must inform the suspect (child or
adult) about his rights™. For the protection of the child it is specifically important that he
knows his/her right to remain silent and to be accompanied by a person of trust provided he
is not represented by a defence counsel*®.

The right to be accompanied by a person of trust only applies upon request. In practise, this
leads to the situation that many children waive their right to be accompanied, which bears
the risk of self-incrimination™®*.

Please see Section 2.3.3, 2.3.5 and 2.3.10 for more information on measures to protect the
child during interviews and when giving testimony.

239 Right to be heard and to participate in criminal proceedings

The accused has the right to be heard in criminal proceedings'®*. During the main trial, the

accused has the right to make a statement after the testimony of every witness, expert or
other accused'®. This is especially true for cases in which the accused is kept in pre-trial
detention™®.

The legal representative of the accused child has a right to be heard and to be present
during acts of investigation and gathering of evidence to the same extent as the accused
him/herself. The same applies to the right to inspect the files, unless the legal representative
is suspected of participating in the accused’s misconduct or insofar as he has been
convicted of participation®’.

" The interviews with judge and a defence counsel revealed this as a massive gap in the Austrian legal

framework.

78 |Information collected in writing from the Austrian authorities; Section 57(1) of the Austrian Judges and
Prosecutor Service Law (Richter- und Staatsanwaltschaftsdienstgesetz), Section 9 of the Code of Criminal
Procedure.

177 Section 48 n. 3 of the Juvenile Courts Act.
178 Section 48 n. 3 of the Juvenile Courts Act.
79 Section 43 of the Juvenile Courts Act.

Report by the Minister of Justice of Austria: 'Response of justice to urban violence' 2012, p. 21 (pp.1-71).
181 section 50 of the Code of Criminal Procedure. Please also see Section 2.3.2.

182 gection 49 n. 4 and Section 37(1) of the Juvenile Courts Act.

183 This information come from an interview with a defence counsel.

184 Section 6 and Section 66(1) n. 7 of the Code of Criminal Procedure.

185 Section 248(3) of the Code of Criminal Procedure.

Information collected in writing from the Austrian authorities.
Section 38(1) of the Juvenile Courts Act.

180

186

187
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If a probation assistant has already been appointed for the child he/she also has the right to
be present during the gathering of evidence and during the trial. He/she also has the right to
be heard"®®.

The presiding judge can exclude the accused child during deliberations which could be
disadvantageous for him/her. He must be informed of the deliberations held in his/her
absence in so far as is necessary for the purposes of his/her defence®.

The accused (adult or child) has the right to inspect those files which are available to the
police, the public prosecutor and the court as well as to inspect officially impounded pieces
of evidence'® He can apply for the taking of evidence'*"

An accused (adult or child) who does not have a sufficient command of the court language
may demand that an interpreter be called into the proceedings free of charge®*

The accused has
= the right to consult the file™®*;
= the right to request the taking of evidence™*;

m the right to appeal against measures taken by the prosecuting authorities or the criminal
investigation department, as well as against court decisions™>;

m the right to be assigned a translator/interpreterl%;
= the right to a participate in a cross-examination of witnesses'*’;
m the right to participate in a reconstruction of the offence™®.

Please see Section 2.3.10 for more information on how the legal counsel supports the child
in his/her right to be heard and to participate.

Right to legal counsel, legal assistance and representation

With respect to the questioning, a combination of the general rules and of rules specifically
relating to children suspects applies. The appointment of a legal counsel is mandatory only
under certain circumstances (see details below in this section). Where the child is not
represented by a legal counsel, the child can request to be represented by a person of
confidence. The child must be informed of this right in the legal caution, in the summons to
appear or, at the latest, before the beginning of the interview™. A person of confidence may
be the legal representative of the child, a guardian, a relative, a teacher, an educator or a
representative of the Youth welfare (Jugendwohlfahrtstrager), the juvenile court assistance
service (Jugendgerichtshilfe) or the probation service®®. The legal representative can also

appoint a legal counsel against the child's will***.

Before the beginning of the questioning both adults and children suspects must be informed,
inter alia, which offence they are suspected of and that they have the right to consult with a
legal counsel’”. The suspect has the right to consult a lawyer during his/her questioning.

188

Section 40 of the Juvenile Courts Act.

189 gection 41 of the Juvenile Courts Act.
190 Section 51 of Code of Criminal Procedure.

191

Section 55 of Code of Criminal Procedure.

192 section 56 of Code of Criminal Procedure.

193

Section 51 to 53 of the Code of Criminal Procedure.

194 section 55 of the Code of Criminal Procedure.
19 sections 106, 87, 108 of the Code of Criminal Procedure.

196

Sections 56, 126(2a) of the Code of Criminal Procedure.

197 Sections 165(2) of the Code of Criminal Procedure.
198 gections 150 of the Code of Criminal Procedure.

199

200

201

Section 37(1) of the Juvenile Courts Act.
Section 37(2) of the Juvenile Courts Act.
Section 58(1)(4) of the Code of Criminal Procedures.

292 gection 164(2) of the Code of Criminal Procedures.
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However, the lawyer may not participate in the questioning itself in any way, but may ask
additional questions after the end of the interview. During the interview the accused may not
discuss possible answers to the questions. The presence of a defence counsel can be
prohibited where that is necessary to prevent a threat to the investigation. In this case, a
sound or video recording of the interview should be made®®.

A child must be appointed a compulsory defence counsel free of charge by the presiding
judge, if the obligation to pay for one would be hamper his or her advancement or if an adult
would have the right to one®®. This is under the Code of Criminal Procedure, inter alia, the
case if the suspect cannot afford a defence counsel and if the defence counsel is needed for
the defence of the accused. This is always the case

m for the entire proceedings, including interviews, if the suspect is in pre-trial detention;

m for the entire proceedings, including interviews, if the suspect is in an institution for
mentally disturbed offenders;

m during the main hearing, if it is held at the Regional Court as court with a jury or as court
with a panel of professional and lay judges ;

m during the main hearing, if it is before a single judge and the offence may carry a prison
sentence of more than three years;

m if the suspect is blind, deaf or dumb, otherwise disabled or incapable to understand the
language of the court and therefore incapable to defend him/herself;

m in appeal procedures;
= if the factual or legal issues are complex®®.

Under these circumstances the child suspect must be appointed a compulsory defence
counsel free of charge for the entire proceedings before a Regional Court and, with respect
to proceedings before a Local Court, if that is necessary to preserve the rights of the child
and, in any case, if no legal representative is willing or capable to represent the child®®. In
these situations, the child cannot waive his/her right to a defence counsel. In proceedings
before the Local Courts, the court and the public prosecutor can appoint the juvenile court
assistance (Jugendgerichtshilfe) to defend the child®®’.

The legal representatives have extensive rights during the proceedings of the child. For
example, inasmuch as the suspect has a right to be heard or to be present during the
investigation or the taking of evidence, also the legal representative can exercise this right.
This applies also to the right to access to records as far as the legal representative is not a
suspect in the same matter him/herself’®. Furthermore, the legal representative has the right
to lodge an objection against the bill of indictment and to lodge an appeal also against the
will of the child®®. If the court is aware that education and upbringing of the child is the task
of a person other than the legal representative, these rights may also be exercised by this

person®*’.

The rights of the legal representative are exercised by the defence counsel if the legal
representative is suspected or charged of participating in the child’s offence or if no legal

202 section 164(1) of the Code of Criminal Procedures.

Section 164(2) of the Code of Criminal Procedures.

Section 39 of the Juvenile Courts Act.
205 gection 61(1) and (2) of the Code of Criminal Procedure.

208 gection 39 of the Juvenile Courts Act.

Section 48 n. 5 of the Juvenile Courts Act.
Section 38(1) of the Juvenile Courts Act.

203

204

207
208

299 Section 38(3) of the Juvenile Courts Act.

10 section 38(4) of the Juvenile Courts Act.
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representative can assist the child in the proceedings. This does not apply to the right of the

legal representative to waive legal remedies which can be exercised only by them®™.

Remedies or compensation for violation of rights and failure to act

Legal remedies are not specifically stipulated for children. Therefore, the same rules as for
adults apply**®. A convicted criminal (child with legal representation or adult) can appeal to a
higher court against any court decision of conviction or lodge a so-called nullity appeal for
observance of the law*".

In the case of judgements by district courts and by single judges at regional courts, a full
appeal can be lodged. Its purpose is to challenge both the guilty verdict and the sentence. In
these proceedings, the convicted can request that new evidence be taken or present new
evidence®.

In the case of judgements by courts of lay judges or courts with a jury, the convicted can only
appeal against the sentence, but not the verdict of guilt. These judgements can only be
challenged by an appeal for nullity in which errors in procedure, errors in the reasons for the
decision and errors in law can be claimed. The judge’s assessment of the evidence cannot
be challenged®™.

If the convicted intends to appeal against a judgement he must announce it within three
days. The court will then issue the judgement in writing and serve it to the convicted and the
defence counsel. The defence counsel must then file the appeal in writing within four
weeks?'®. The prosecution has the same right of appeal®"’.

If the convicted is cleared of the charges after the appeal and was detained during the
218

proceedings, he must be compensated”™™.

The legal representative of the child has the right to the same legal remedies as the child on
his/her behalf. He can also lodge them against the will of the child. This right also applies in
cases where the legal representative is suspected of participating in the accused’s
misconduct®™®.

Children only have to pay back the costs of the proceedings, if payment does not seriously
jeopardise their livelihood®. If it does, the costs are covered by the state.

Child offenders have the right to apply for legal aid under the same conditions as adults®?. If

the accused is not in a position to bear the entire costs of a defence counsel without
affecting the subsistence necessary for a basic standard of living for him/herself and his/her
family, the court decides, upon an application, to assign a defence counsel. The defendant
does not have to bear the costs or only parts of the costs, if this is in the interest of
administering justice and especially in the interest of mounting a sufficient defence®?.

Similarly to accused adults, accused children have the right to be informed about the fact
that he/she is suspected of a crime and of his/her rights in proceedingsm. He/she will also
be informed of his/her right to nominate a legal counsel®* that can attend his/her

211

Section 38(5) of the Juvenile Courts Act.

12 gection 31 of the Juvenile Courts Act.

213

Section 280 of the Code of Criminal Procedure.

214 My rights in criminal proceedings in Austria: after the trail at European E-Justice Portal.
215 My rights in criminal proceedings in Austria: after the trail at European E-Justice Portal.

216
2
218
219

My rights in criminal proceedings in Austria: after the trail at European E-Justice Portal.
H My rights in criminal proceedings in Austria: after the trail at European E-Justice Portal.
According to the Criminal Law Compensation Act.

Section 38(3), (5) of the Juvenile Courts Act.

220 gaction 45 of the Juvenile Courts Act.
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Section 61, 62 of the Code of Criminal Procedures.
Section 61 of the Code of Criminal Procedures.
Section 50 of the Code of Criminal Procedures.
Section 58 of the Code of Criminal Procedures.
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interviews?®*® and that in case of limited economic resources a legal counsel will be appointed
to him/her free of charge under the legal-aid system*®.

Information will also be provided concerning his/her rights to inspect his/her file**” and to

comment on the accusations against him/her. He/she can decide not to give testimony and
can also ask to submit his/her own evidence.

The accused has the right to take part in the trial, in the cross- examination of witnesses and

co-accused persons®?®. He/she can also participate in the reconstruction of the offence
. He/she can also ask the assistance of an interpreter or

and in establishing findings®*°

translator®®.

229

Concerning remedies and objections, the accused has to be informed of his/her right to file
an objection against a violation of a personal right, to file legal remedies and means of
redress as well as to complain against the application of coercive measures. He/she can
also apply for the discontinuation of the investigative proceedings®*.

Special rights are granted in the case of an arrest of an offender stipulated in Sec. 171. The
accused has to receive the arrest warrant immediately or at least within 24 hours after
his/her arrest. Immediately or shortly after his arrest the accused has to be informed that he
may contact a relative or any other person he/she trusts, a lawyer, that s/he may apply for a
counsel appointed by the court and that he has the right to appeal against the arrest or the

arrest warrant and can at any stage apply for his/her release.

%5 Section 164(2) of the Code of Criminal Procedures.
226
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228 Section 165(2) of the Code of Criminal Procedures.

Section 150 of the Code of Criminal Procedures.
Section 127(2) of the Code of Criminal Procedures.
Section 55 of the Code of Criminal Procedures.
Section 106 of the Code of Criminal Procedures.
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Sections 61 and 62 of the Code of Criminal Procedures.
Sections 51 and 53 of the Code of Criminal Procedures.
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Child-friendly justice after judicial proceedings

The child as a victim or offender

Provision of information
Provision of information to the victim

The victim (child or adult) has the right to be notified of the development of the
proceedings®**. This includes

m upon application information about the termination of pre-trial detention®*

m information about the termination of prosecution and the option to apply for a
continuation of the proceedings and the right to present a statement®*®

If the victim has not yet been fully compensated for his/her damages, s/lhe must be given the
opportunity to present a statement before the termination of the proceedings236 The victim
also needs to be informed if the defendant is willing to offer compensation for the offence®®’.

A child needs to exercise these rights through a legal representative.

The court has to inform the youth welfare office, if an interim injunction in connection with
domestic violence concerns a child®®

There is a general obligation for judges that the judgement of the court has to be short and
concise. In an oral ruling, the court has to take care that the parties involved understand
everything. Also, written judgements of the court have to be comprehensible; uncommon
words and court jargon should be avoided®®.

Provision of information to the offender

If the defendant is found guilty, s/he will first be glven the grounds for the judgement orally*®.

Within four weeks s/he will receive it in wrmng ! The judgement sets out the details of the
defendant, the court and the circumstances which were decisive for fixing the punishment,
for the measures ordered, or for the non-disciplinary measures imposed242

The defendant must also be informed about his/her right to judicial review. In this regard,
please see Section 2.3.11.

Sentencing

Austrian law provides for a wide range of measures and sanctions for children of 14 or above
in conflict with the law, upholding the principle of proportionality. The Austrian Juvenal Penal
System can be characterised as following “procedural decriminalization”.

Some measures are similar to adult sanctions and some only apply to children of 14 or
above**. The measures include:

m refraining from sentencing244

233

Sectlon 66(1) n. 4 of the Code of Criminal Procedures.

Sectlon 177(5) of the Code of Criminal Procedures.

Sectlon 66(1) n. 4, Section 194 and 195 and 197(3), 206(1) of the Code of Criminal Procedures.
Sectlon 66(1), 206(1) of the Code of Criminal Procedures.

Sectlon 206(2) of the Code of Criminal Procedures.

® Section 382c of the Execution Order (Exekutionsordnung).

239

Information collected in writing from the Austrian authorities: Section 53(2) (3) of the Rules of internal

organisation of courts first and second level of jurisdiction.

240

Sectlon 268 of the Code of Criminal Procedures.

Sectlon 270(1) of the Code of Criminal Procedures.
Sectlon 270(2) of the Code of Criminal Procedures.
Sectlon 5 of the Juvenile Courts Act.
“ Section 6 of the Juvenile Courts Act.
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= diversion (alternative to judicial proceedings applied by the public prosecutor) **°,

= conviction without sentence®*®,
= conviction with a suspended sentence®"’;
= fine and prison sentence®®.

Moreover, fines can be imposed instead of short prison sentences (up to six months), if the
maximum prison sentence for the criminal offence does not exceed five years, in special
cases ten years** Early release from an unconditional prison term is possible after one half
of the sentence (at least one month) has been served, provided the prognosis is positive.
Compared to adults, grounds of general prevention remain out of consideration®*”:

All sanctions are imposed by a court. Only “diversion” can also be offered by the prosecutor.
The office of public prosecution has to withdraw from the prosecution under certain
circumstances. One of the requirements can be that the suspect pays an amount of money
to the benefit of the Federal State or that the suspect has explicitly agreed to render
community service without any remuneration. In these cases, the proceeding may be
continztéled in any event on the suspect’s request, which will lead to a trial in front of a
judge™

The prosecutor and the judge can drop the proceedings and refrain from sentencing if the
offence is punishable by a fine or not more than five years of imprisonment, unless
measures of diversion appear necessary to prevent the child from re-offending. This option

does not apply, if the offence caused the death of a person252.

Regarding details on the option of diversion, please see Section 2.3.6.

Conviction without sentence is on option after the trial if only a short sentence is expected.
Where appropriate, judicial discretion allows a judge to convict the child but abstain from
passing a sentence, if the conviction is sufficient to avoid further offences and no exceptional
general preventative grounds prevent such an approach. Thus the wrongfulness of his/her
actions it is made clear to the child but without stigmatisationzss. The conviction is recorded
in the register but will be deleted after three years. For more information about criminal
records, please see Section 3.1.4.

Conviction with a suspended sentence is an alternative to a conviction without sentence.
If a conviction and the mere threat of a sentence alone, or in combination with other
measures, are considered sufficient to prevent the child from further criminal action, the court
can retain the right to pass a sentence with a probation period of between one and three
years. The court has to explain the grounds and conditions of the decision to the child in
simple words and inform him/her that he will be sentenced if he commits another criminal
offence within the probation period®®*. The conviction is deleted from the criminal record after
three years. For more information about criminal records, please see Section 3.1.4.

Fines and prison sentences applying to convicted children are stipulated in the same
provisions as for adults in the Criminal Code, but apply with some modifications. The court
must impose the sanction in accordance with the principle of proportionality taking into
account the child’s age, physical and mental well-being and development. The aim of the

245 gection 7 of the Juvenile Courts Act.

246 gection 12 of the Juvenile Courts Act.

247 Section 13 of the Juvenile Courts Act. Imprisonment can be suspended in whole Section 43 of the Criminal
Code) or in part (Section 43a of the Criminal Code) for a probation period which lasts from one to three years.
“8 Section 5 of the Juvenile Courts Act.

249 gection 37 of the Criminal Code.

%0 Section 17 of the Juvenile Courts Act.

Information collected in writing from the Austrian authorities.

Section 6 of the Juvenile Courts Act.

253 gection 12 of the Juvenile Courts Act.

2% gection 13 of the Juvenile Courts Act.

251

252
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sanctions is primarily to prevent renewed criminal offences and to apply prison sentences
255

only as measures of last resort (ultima ratio)~”.

Fines are expressed in daily rates. The maximum daily rate for children amounts to half of
what could be imposed on adults®®. The amount of daily rates is determined according to
the respective offence and the degree of responsibility of the child®’. The level of the daily
rate is to be determined by the net daily income or pocket money of the child but also based
on personal circumstances. The minimum is €4 and the maximum is €5000%8,

Determining prison fines, the respective sentence stipulated in the Criminal Code for the
same offence committed by adults applies to children of 14 years or above with the following
adaptations:

m Life or 10-20 year sentences are replaced by 1-15 years if the child committed the

offence when he was 16 or older and 1-10 years if he was younger than 16 years®.

m 10-20 years of prison for adults is replaced with a sentence of 6 months up to 10
years®®,

m Regarding all other sentences, half of the maximum applied to adults is imposed on
children of 14 years or above. There is no minimum sentence for child offenders?®®".

The prison term can be suspended in whole or in part®®.

During the day, prisoners, adults or children, have to be kept together and at night they

should be kept apart, unless they wish to stay with someone else®. There are no special

rules for juvenile prisoners in this regard264.

Prisoners in general — adults and children - are allowed to communicate in writing®®®, to
make and receive phone calls*®® as well as to have visits*®’, except when restrictions are
required in the interests of justice or to prevent an adverse influence on the prisoner268.
Every prisoner is allowed to have a visit of at least half an hour every week and a visit of at
least one hour every six weeks as well as visits by lawyers or other public institutions (e.g. in
the case of a foreign prisoner the consular representation of the home countryzeg.)

Juvenile prisoners must have the opportunity to have visits from their family for an hour at
least every week’®. When juveniles are kept in cells, they must be given the opportunity to
have a conversation twice a day>"".

255
256

Section 5 of the Juvenile Courts Act.

Section 5 n. 5 of the Juvenile Courts Act.

%57 Section 37 of the Criminal Code. For instance, according to Section 127 of the Criminal Code for theft the
maximum daily rates are 360 for adults, i.e. the maximum daily rates would be 180 for juveniles. The minimum
amount of daily rates is two days (Section 19(1) of the Criminal Code). The individual amount between two days
and the respective maximum amount of daily rates being imposed depend on the degree of responsibility of the
offender.

%8 Section 19 of the Criminal Code.

%9 Section 5(2)(a)(b) of the Juvenile Courts Act.

260 Section 5(3) of the Juvenile Courts Act.

261 gection 5(4) of the Juvenile Courts Act.

%62 section 17 of the Juvenile Courts Act.

263 Section 124(1) (4) of the Prison Act (Strafvollzugsgesetz).

Information collected in writing from the Austrian authorities.
265 Section 87-90b of the Prison Act.

266 section 96a of the Prison Act.

Section 93-96 of the Prison Act.

Section 86(2) of the Prison Act.

Information collected in writing from the Austrian authorities.
Section. 58(7) of the Juvenile Courts Act.

Section 58(8) of the Juvenile Courts Act.
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269
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Adverse consequences that the defendant will suffer in addition to the direct consequences
of the conviction, such as the automatic loss of their job, their driving licence or their permit
of residence are forbidden with respect to child offenders®’?,

The serving of the sentence by children can be delayed for more than one year if necessary
for the development of the child, or for family, professional, educational or financial
reasons®’”.

Provisional probation service may only be ordered by the court if the accused agrees. When
the accused has a legal representative, he/she must be informed as well*™*. All sanctions are

imposed by a court and can be reviewed by the higher court*”.

It is a mitigating circumstance if the perpetrator committed the act after having completed the
18" year of his/her life, but before having completed the 21" year of his/her life?’®.

The organisation 'A New Start — Probationary Services, Conflict Solution, Social Work'
(‘Neustart’) plays an important role in helping children to reintegrate into society by offering
different kinds of services, like probation services, anti-violence training or community
services.

3.13 Deprivation of liberty
Regarding pre-trial detention please see Section 2.3.4.

Detention of children takes place in prison separated from adults, unless there is no risk that
the child could be negatively influenced in his/her development by being imprisoned together

with adults®”’.

It is up to the discretion of the judge whether a convicted person between the age of 19 and
27 should be imprisoned with children or with adults. When the convict is older than 27, he
has to be placed in an adult prison®’®.

Youth prisons are staffed with professionals specialised in working with children®”. They are

specially qualified and trained (classes in pedagogics, psychology and psychiatry) and must
have specific pedagogic skills*®. During detention, children should be educated in
accordance with their previous experience and qualification®®".

All prisons, where a large number of young offenders are held in custody on a regular basis,
maintain separate youth wards which are each laid out for about 20 young offenders.
Recourse to physical restraint and the use of force is in general to be reported by the staff’®.

It is possible to grant Probationary Service as an additional measure if an accused is
released on probation or if the sentence is rendered on probation283.

3.14 Criminal records

The Federal Police Directorate in Vienna maintains a criminal register for Austria, which
includes information of child offenders and adults. It contains all final convictions by Austrian
criminal courts, all final convictions by foreign courts of Austrian citizens and such persons

212 gection 5(10) of the Juvenile Courts Act.

273 gection 52 of the Juvenile Courts Act.

274 |nformation collected in writing from the Austrian authorities; Section 179 of the Code of Criminal Procedure.
2’5 |nformation collected in writing from the Austrian authorities.

Information collected in writing from the Austrian authorities; Section 34(1) n. 1 of the Criminal Code.
Section 55 of the Juvenile Courts Act.

Section 55 (4) of the Juvenile Courts Act.

Section 54 of the Juvenile Courts Act.

280 Report by the Minister of Justice of Austria: 'Response of justice to urban violence' 2012, p. 31 (pp.1-71).
%81 Section 53 of the Juvenile Courts Act.

%82 |nformation collected in writing from the Austrian authorities.

283 |Information collected in writing from the Austrian authorities; Section 50 and 52 of the Criminal Code.
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who are domiciled or resident in Austria, as well as decisions by national and foreign criminal
courts relating to these convictions®*.

Diversion measures (see Section 2.3.6) are not based on a conviction and are thus not to be
285

included in the criminal record of the child™.

Regarding access to the information of the register, children are specifically protected in
order to avoid the stigmatisation of offenders as much as possible. Before a crime record is
deleted, information about juvenile offences can only be given to courts, public prosecution
and prison administrations, criminal investigation departments of the police and a few
specific administrative bodies. Depending on the sentence of the offence, the information will
be deleted after three to five years®®.

284 '‘My rights after the trial in Austria’, European E-justice portal.
285 \Website of the Austrian Government.
28 gection 3 Act on the Cancellation of Criminal Records (Tilgungsgesetz). Website of the Austrian Government.
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4 Strengths and potential gaps

Strengths regarding child victims and witnesses

In summary, the criminal judicial system for child victims and witnesses can be described as
advanced and satisfactory. In particular, the following aspects should be highlighted:

m The Federal Ministry of Economy, Family and Youth's Victim Assistance Service
(Prozessbegleitung) gives victims and to some extent witnesses of a deliberate act of
violence or dangerous threat to their sexual integrity the right to receive psychological
and judicial support free of charge®’.

m  Several provisions in Austria protect the child witness' privacy and family life. For
instance, the child witness does not need to testify against family members and has the

right to be examined separately from the offender?®.

m Extensive victim's rights, such as the right to question the defendant, witnesses and
experts, as well as to be heard about their claims.

m Rights of the victim to become a civil claimant (Privatbeteiligung) to be compensated for
the civil damages caused by the offence or to declare subsidiary prosecution
(Subsidiaranklage).

Gaps regarding child victims and witnesses

Despite the overall positive protection system of victims and witnesses in criminal
proceedings in Austria, the following gaps could be identified:

m  The appointment of a psychologist for the child during proceedings is a discretionary
decision of the judge. This should be a legally binding right, in order to better meet the
child's needs?®®’.

= Only the victim and the witness under 14 years of age have the right to special protection
under the Criminal Code of Procedure. This constitutes a gap for minor victims and
witnesses, who are older than 14 and also vulnerable®.

m The Ombuds-Office for Children and Youth has criticised the implementation of child-
friendly settings in court. For instance interview rooms are not always separately
accessible or waiting rooms are not equipped with a play corner®*.

= According to the Ombuds-Office for Children and Youth, the Victim Assistance Services’
budget of €800 to €1200 per case is insufficient. In addition, it should be extended to
other crimes than the ones currently covered and to civil cases’®.

m The Austrian Ombuds-Offices for Children and Youth claims a need for action with
regard to public reporting by journalists on TV, radio, in electronic and print media.
Violations of the right to privacy for child and juvenile victims of physical, sexual and
psychological violence have been observed. Hence, an improvement of media-law

87 please see Section 2.1.3.

Please see Section 2.1.3.

Section 66(2) of the Code of Criminal Procedure. According to an interview with a member of a victim support
organisation, victims do not always apply for such service for various reasons.

29 E g. Section 156(1) n. 2 of the Code of Criminal Procedure provides for the right to not meet the offender
during the proceedings for victims who are younger than 14 years old. According to an interview with a member
of a victim support organisation, Victims older than 14 years are often also vulnerable and need special
protection.

288

289

291 Report of the Austrian Ombuds-Offices for Children and Youths to the United Nations on the Convention on
the Rights of the Child 2012, p. 39 (pp. 1-44).

292 ibid.
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regulations effectively guaranteeing the right to privacy of children and measures for
voluntary self-control of media is required***.

Strengths regarding child suspects, defendants and offenders

m  Only children who have reached the age of 14 are held responsible for criminal offences.
The police or the public prosecutor must inform the suspect as soon as possible about
the initiation of an investigation against him and the offence he is suspected of as well as

about his rights during the proceedings®®*.

m A suspect or defendant has the right, at any stage (even prior to interview), to consult
with a defence counsel if this does not constitute a risk to the investigation. Upon
request, a child has the right to be accompanied by a person of trust, if he/she is not
represented by a defence counsel. The parent or the legal representative of the child
suspect has the same right to receive information as the child®®.

m Several measures are in place to protect the privacy and personal data of children who
are or have been involved in judicial proceedings®®.

m Alternatives to judicial proceedings are in place to protect the child from long lasting and

stressful proceedings®”’.

m The accused has the right to be heard in criminal proceedings. The legal representative
of the accused child has a right to be heard and to be present during acts of investigation
and gathering of evidence to the same extent as the accused himself*®.

m The Austrian law provides for a wide range of measures and sanctions for children in
conflict with the law, upholding the principle of proportionality®®*.

m Access to the information of the criminal register is limited regarding children’s
offences®®.

Gaps regarding child suspects, defendants and offenders

Despite the overall positive protection of child suspects, defendants and offenders in criminal

proceedings in Austria, the following gaps could be identified:

m The absence of an age limit for pre-trial detention and the frequent imposition of pre-trial
detention on children, in particular on first offenders®.

m Proceedings where children are involved do not take place in specific youth courts.
Although judges and prosecutors in charge of juvenile criminal matters are theoretically
required to be pedagogically skilled and to have a certain expertise in psychology and
social work, in practice, little attention is paid to this requirement in staffing juvenile
departments*®Z.

The right to be accompanied by a person of trust only applies upon request. This leads in

practise to the situation that many children waive this right, which increases the risk of

self-incrimination®®,

293 Report of the Austrian Ombuds-Offices for Children and Youths to the United Nations on the Convention on

the Rights of the Child 2012, p. 24 (pp. 1-44).
29 please see Section 2.3.1.

Section 38 of the Juvenile Courts Act. Please also see Section 2.3.7.
2% please see Section 2.3.5.

297 please see Section 2.3.6.

Please see Section 2.3.9.

Please see Section 3.1.2.

Please see Section 3.1.4.

This information was obtained during an interview with a defence counsel.

Report by the Minister of Justice of Austria: 'Response of justice to urban violence' 2012, p. 18 (pp.1-71).
This information was obtained during an interview with a defence counsel.
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m The increasing crime rate of children younger than 14 years constitutes a challenge.

Measures of reintegration of minors under that age need to be enhanced ***.

= As many victims prefer to be interviewed by an expert of the same gender, there is a
shortage of female experts available to assess children in custody and criminal
proceedings>®.

304 -\.:

ibid.
395 Report of the Austrian Ombuds-Offices for Children and Youths to the United Nations on the Convention on
the Rights of the Child 2012, p. 40-41 (pp. 1-44).
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Conclusions

The criminal judicial system for children victims can be considered overall as child-friendly and even
exemplary in taking into account the child's age, physical and mental well-being.

The protection of child victims is driven by several policy initiatives, legislation and support of
governmental and non-governmental institutions. Child and adult victims enjoy the same rights to a
large extent. However, some rights only apply to child victims until they have reached the age of 14
taking into account their particular vulnerability, and children between 14 and 18 may be less
protected.

Child witnesses are also well protected, although given their less vulnerable position their protection is
less extensive than the rights of the victim.

Regarding child suspects, defendants and offenders the criminal justice system is targeted at the
reintegration of the child and at avoiding renewed criminal offences.

Despite the overall good protection of children in criminal proceedings, some gaps could be identified.
Please see Section 4 on strengths and gaps.

For further improvements, the following recommendations can be given:

= An age limit for pre-trial detention should be introduced*®.

= The right to be accompanied by a person of trust during the proceedings should be mandatory3°7.
= A stronger involvement of legal-welfare activities is needed®®.
= Accommodation in juvenile homes, counselling and support for families should be improved®®.

= Measures of reintegration of children younger than 14 years who have committed a crime need to
be enhanced **°.

%% This information was obtained during an interview with a defence counsel.

This information was obtained during an interview with a defence counsel.
Report by the Minister of Justice of Austria: 'Response of justice to urban violence' 2012, p. 29 (pp.1-71).
Report by the Minister of Justice of Austria: 'Response of justice to urban violence' 2012, p. 29 (pp.1-71).
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Annex — Legislation reviewed during the writing of this report

= Police Law (Sicherheitspolizeigesetz) of 31 October 1991

= Juvenile Courts Act (Jugendgerichtsgesetz) of 20 October 1988

= Media Act (Mediengesetz) of 12 June 1981

= Code of Criminal Procedure (Strafprozessordnung) of 30 December 1975
= Criminal Code (Strafgesetzbuch) of 23 January 1974

m Cancellation of Criminal Records (Tilgungsgesetz) of 15 February 1972

m Prison Act (Strafvollzugsgesetz) of 25 March 1969

= Austrian Judges and Prosecutor Service Law (Richter- und Staatsanwaltschaftsdienstgesetz) of 29
December 1961

= Execution Order (Exekutionsordnung) of 27 May 1896
= General Civil Code (Allgemeine Birgerliche Gesetzbuch) of 1 June 1811
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