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Executive summary

Overview of the general elements of child-friendly justice in criminal proceedings
Overview of children’s involvement before, during and after judicial proceedings

Every child has the right to take part in any criminal proceedings when his/her rights are affected.
There are no specific provisions covering a child victim’s/witness’ ability to report a crime to the police
or other competent authorities in Bulgaria. Thus, according to the general rules, children under 14
years of age may report a crime via their parents and children of 14 years of age and above can report
a crime on their own with their parents’/guardians’ consent®. Such a report provides legal grounds for
the initiation of pre-trial proceedingsz.There is no specific requirement for the application of the general
rule on capacity. Therefore, the Competent Authority (CA) has discretion on whether to apply the rule
and to require or not the presence of the parents.

Children may however personally inform the Child Support Department of offences committed against
them regardless of their age. Several provisions have been identified with respect to a child victim’s
right to information, even though such rules are in principle applicable to all victims and not only child
victims. Furthermore, the Bulgarian legislator has introduced measures to ensure that child victims are
protected from harm (e.g., urgent police protection, civil law orders for protection, special protection for
victims of trafficking) and that their private and family life is kept safe. In addition, a few mechanisms to
protect children from secondary victimisation have been identified such as the examination of child
victims in special rooms called ‘blue rooms’ in the presence of a psychologist or pedagogue. In some
cases, examination by the investigating authority can be recorded via audio-visual means and may be
shown at trial if the child is below 14 years of age and he/she was examined in the presence of a
judge.

Child victims (like adults) who have become civil claimants and/or private accusers in criminal
proceedings have the right to have legal counsel. If the victim does not have enough money to pay for
a lawyer, but he/ she wants to have legal protection, the court has an obligation to appoint him/her a
counsel. Child victims can seek compensation for the damages they have incurred either by
constituting themselves as civil claimants at the criminal trial or by directly seeking directly
compensation from a civil court.

Criminal responsibility is generally only applicable to persons who are above 18 years of age.
However, children between 14 and 18 years of age can be criminally responsible if they are able to
understand the nature of their acts and are able to control their conduct. Nevertheless, criminal law
provides special rules for the criminal responsibility of child offenders. Children below the age of 14
cannot be held criminally responsible; when a child between 8 and 14 years of age commits a crime or
another anti-social act, the Local Commission for Combating Anti-social Behaviour of Minors and
Adolescents will impose correctional measures on him/her.

No special rules on a child suspect’s right to information have been identified; thus, child suspects are
informed of their rights when indicted, in the same way as adult suspects. Even though the parents or
the guardians of the accused child must be informed of all aspects of the proceedings, their
participation is not a condition for the validity of the acts of the prosecutor, the investigating authority
or the court. This study found no information on whether the child has the opportunity to contact
parents or a person they trust; nor whether he/she is immediately cautioned on the right to silence, nor
whether there are any legal time limits in the arrest of a child.

Concerning pre-trial detention, child suspects who are not yet indicted can be held in a detention
facility by the police for up to 24 hours or up to 72 hours after a decision by a prosecutor. After being
indicted, children who are above 14 years of age can be subject to pre-trial detention as a measure of
last resort.

In order to ensure that the private and family lives of child suspects are protected, court sessions in
cases where child offenders are involved are private and there is a general prohibition to disseminate

! Articles 3 and 4 of LPF. (3akoH 3a nvuara u cemericteara) 1949.
2 Article 208 of CPC (HakasaTtenHo-npouecyaneH kogekc) 2006.



http://lex.bg/laws/ldoc/2121624577
http://lex.bg/laws/ldoc/2135512224
http://lex.bg/laws/ldoc/2135512224
http://lex.bg/laws/ldoc/2135512224
http://lex.bg/laws/ldoc/2135512224
http://lex.bg/laws/ldoc/2135512224
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information which is collected during the court proceedings. Furthermore, the prosecutor may decide
to refrain from criminal proceedings if the child, due to aberration or thoughtlessness, committed a
minor crime. Several other measures have been introduced to minimise the burden of court
proceedings on child suspects/defendants. These include at the hearing, the participation of
inspectors from the Children’s Pedagogical Rooms and persons from the accused child’s school; the
prohibition of the participation of private accusers in criminal proceedings against child suspects; and
the temporary removal of the child defendant from the court room, if the discussion may have a
negative impact on the child.

Child suspects/defendants must always be represented by a lawyer. If the accused child or his/her
parents/guardians cannot afford a lawyer, the court has the obligation to appoint one, without a
requirement to prove lack of financial resources. The pre-trial investigation must be completed by a
specially trained investigator who must ensure that the relevant evidence is collected in a manner
which is as child-friendly as possible. A pedagogue or a psychologist must take part in the pre-trial
proceedings and/or in the court hearings to support the child defendant, if deemed necessary by the
prosecutor/investigator (at the pre-trial stage) or the judge (at the trial stage).

Child offenders in Bulgaria may be subject to corrective educational measures (e.g. warning,
obligation to apologise to the victim, placement under the supervision of parents etc.) Children above
14 years of age found guilty of a crime can be subject to criminal sanctions, including the deprivation
of liberty. Child offenders who are deprived of their liberty are held in separate facilities from adult
offenders. Sentences imposed upon children and adults are recorded in a special register. The rules
for the exoneration of children who have committed crimes allow children to be exonerated more
quickly than adults®.

Promotion and monitoring of a child-friendly approach to criminal justice, with an overview of
strengths and potential gaps

The Agency for Child Support (ACS) is the institution mostly responsible for promoting and ensuring a
child-friendly approach in all judicial proceedings. Local Commissions, established to combat anti-
social acts committed by children, are responsible for the protection of the rights of children in conflict
with the law. Furthermore, a special prosecutor’s network is in the process of preparing rules to ensure
child-friendly criminal proceedings. There are also several NGOs which support child victims.

The strengths of the Bulgarian law system lie in maintaining the child’s best interests during judicial
proceedings. The gaps relate to child offenders (lack of professional training of officials working with
children, lack of a specialised court to adjudicate cases involving child offenders, lack of rules to
ensure that the child offender is tried in child-friendly courtrooms).

® See Article 86, para. 4 of PC according to which “The exoneration shall take place by right in the following
cases: [..] when a person has been convicted as juvenile, if within a period of two years from serving his/hers
sentence he/she did not commit another crime of general nature for which the penalty imposed was
imprisonment”.
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Abbreviations

ACS Agency for Child Support

BHC Bulgarian Helsinki Committee

CA Competent Authority

CABMAA Combating Anti-social Behaviour of Minors and Adolescents Act

CoE Council of Europe

CHTA Combating Human Trafficking Act

CPC Criminal Proceeding Code

CPR Children’s Pedagogical Rooms

CRC UN Convention on the Rights of the Child

CSD Child Support Department

DSA Direction ‘Social assistance’

DVPA Domestic Violation Protecting Act

EA Equal Act

EC European Commission

ECtHR European Court of Human Rights

EU European Union

EPAA Execution of Punishments and Arrests Act

JSA Judicial Systems Act

LPF Law for the Persons and Families

LPPJRCP Law for Protection of Persons in Jeopardy Related to the Criminal Proceeding

MIA Ministry of Internal Affairs

MLSP Ministry of the labour and Social Politics

NCACCV The National Council for assistance and compensation for crime victims

NGO Non-governmental organisations

RCPR Regulation for Children's Pedagogical Rooms

PC Penal Code

RFUSISPI Regulation for the Function of Upbringing School Institutions and Social-Pedagogic
Institutions

ROFHTPMA Regulation for Organisation and Function of Homes for Temporary Placement of
Minors and Adolescents Act

RTA Radio and Television Act

SACP State Agency for Child Protection

SFCVCA Support and Financial Compensation of Victims of Crimes Act

SMLDA State and Municipalities Liability for Damages Act



ICF IG/HIK|

an ICF International Company

1 Overview of Member State’s approach to children in criminal
proceedings and specialised services dealing with such
children

The Bulgarian legal framework relevant to children in criminal proceedings combines criminal
and civil law provisions. The institutions involved and the relevant laws and policies vary,
depending on whether the child is a suspect or a victim. As a rule, victims are also witnesses
in criminal proceedings. In most of the cases the victim is the key witness for the
prosecution.

There are some differences in the way the legislation treats withesses who have not been
victims of an offence and witnesses who were the victims of the punishable act. These
differences are related mostly to the right to compensation and the right to be informed of the
proceedings in which the child is involved. There are special rules for child victims of
trafficking4. The Criminal Proceeding Code 2006 (CPC) (HakasamesiHo-npouecyarseH
kodekc) contains specific rules that apply to child suspects below 18 years of age.

For the purposes of this study, only a brief overview of the key elements of the institutional
framework relevant to children is provided. For a more detailed description of the Bulgarian
criminal justice system, please see the European Commission’s E-justice portal and the
European Judicial Atlas.

Youth Justice System — Child suspects, defendants and offenders

Within the Bulgarian Youth Justice system, two separate sub-systems have been
established: one has special administrative bodies established to combat children's anti-
social acts’. The other has criminal courts dealing with crimes committed by children. There
are no special juvenile courts or judges specialised in juvenile cases’.

Children who commit anti-social acts and/or who are suspects, defendants or offenders are
subject to special rules under the Combating Anti-social Behaviour of Minors and
Adolescents Act (CABMAA). In addition, non-judicial bodies are engaged in the prevention of
criminal acts such as running away from home, contacting criminals, etc’. The following
services are of particular importances:

4 Special rules regarding to the children victims of trafficking are found in Articles 21 to 26 of the Combating
Human Trafficking Act 2003 (CHTA) (3akoH 3a 6opba ¢ mpachuka Ha xopa).

° Combating Anti-social Behaviour of Minors and Adolescents Act (CABMAA) (3akoH 3a 6opba ¢
npomusoobuiecmeeHume nposisu Ha MasaonemHume u HernbaHorem+Hume) 1958 provides general rules related
to the commission of anti-social acts by children. Article 49a of CABMAA (3akoH 3a 6opba ¢
npomusoobuiecmeeHume rposi8u Ha ManonemHume u HernbaHonem+dume) 1958 considers as ‘anti-social’ every
act which is against the common moral principles and which would be consider as a crime if it was committed by
adult.

® Note that there is a project to repeal the existing CABMAA and to adopt a new act regulating measures to
control deviant behavior of children as well as to establish specialised prosecution and jury composition
comprised of experts in implementing child-friendly justice; see Conception for Government Politics for Juvenile
Justice (KoHuenuus 3a [ibpxasHa nonumuka 8 obracmma Ha npagocbOuemo 3a deua).

" Article 49a of CABMAA (3akoH 3a 60p6a ¢ npomueoobuecmeeHuUme nposieu Ha MasionemHume u
HenbraHonemHume) 1958. Note that there is no list of acts which can be considered as ‘anti-social’. For example,
escaping from the home and from the school, prostitution, contact with criminals etc. are considered as anti-social
acts in the established practise of the courts. With respect to the escaping from school and prostitution see also
paragraph 68 from European Court of Human Rights (ECtHR) decision ‘A. and others v. Bulgaria’ issued on the
ground of complaint No 51776/2008.

8Article 2 of CABMAA (BakoH 3a 6opba ¢ npomusoobuwiecmeeHume nNposi8U Ha MasonemHume u
HenbHonemHume)1958.



http://lex.bg/laws/ldoc/2135512224
http://lex.bg/laws/ldoc/2135512224
https://e-justice.europa.eu/content_judicial_systems_in_member_states-16-bg-en.do?member=1
http://ec.europa.eu/justice_home/judicialatlascivil/html/index_en.htm
http://www.lex.bg/bg/laws/ldoc/2135467374
http://www.lex.bg/bg/laws/ldoc/2135467374
http://www.lex.bg/bg/laws/ldoc/2123897345
http://www.lex.bg/bg/laws/ldoc/2123897345
http://www.lex.bg/bg/laws/ldoc/2123897345
http://www.lex.bg/bg/laws/ldoc/2123897345
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=4&ved=0CEcQFjAD&url=http://www.strategy.bg/FileHandler.ashx?fileId=1703&ei=0Wj8UPzjBIfMsgb90YH4BQ&usg=AFQjCNFy2Za3UsTKBgtaVLUPO-Vduc-Cow&bvm=bv.41248874,d.Yms
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=4&ved=0CEcQFjAD&url=http://www.strategy.bg/FileHandler.ashx?fileId=1703&ei=0Wj8UPzjBIfMsgb90YH4BQ&usg=AFQjCNFy2Za3UsTKBgtaVLUPO-Vduc-Cow&bvm=bv.41248874,d.Yms
http://www.lex.bg/bg/laws/ldoc/2123897345
http://www.lex.bg/bg/laws/ldoc/2123897345
http://www.lex.bg/bg/laws/ldoc/2123897345
http://www.lex.bg/bg/laws/ldoc/2123897345
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m Commissions for Combating Anti-social Behaviour of Minors and Adolescents (Komucuu
3a 6opba cpeuwly npomusoobuecmeeHume nMpos8U Ha MasofemHume U Hermb/IHOMem+Hume),
presented in detail later in this Section;

m  Children’s Pedagogical Rooms (CPR) (demcku nedazoeudecku cmau), which are
administrative bodies aimed at preventing children's anti-social acts and protecting children's
rights®;

m Social-pedagogic institutions (CoyuanHo-nedazozaudecku uHmepHamu), which are institutions

for the placement, education and correction of children above eight years of age who committed
or may commit anti-social acts'’;

m  Upbringing schools - institutions (BeanumamenHu y4unuwa-uimep+Hamu), which are
institutions for the placement, education and correction of children over eight years of age who
re-commit an anti-social act and/or who commit crimes of a not dangerous nature because of
thoughtlessness™?;

= Homes for temporary placement (Jomose 3a 8peMeHHO HacmaHsigaHe Ha ManonemHu u
HenbnHonemHu), which are facilities for the placement of children over six years of age without a
known address and/or who are caught begging, using alcohol/ drugs or engaging in prostitution,
or who have escaped from correctional institutions or places for involuntary treatment. Police
protection for children at risk may also be ensured in these facilities™;

m  Asylums for homeless children (lpuromu 3a 6e3Had3opHu deuya), which are facilities for the
temporary placement of children without parental care regardless of their age. The placement
here may be up to three months™.

These administrative bodies aim at discouraging or preventing offences, finding offenders
when a crime is committed and observing the behaviour of children who are offenders and/or
defendants before and after the imposition of special corrective measures. The key body in
this respect is the Central Commission for Combating Anti-social Behaviour of Minors
and Adolescents. The Central Commission is established by the Council of Ministers. Itis a
legal person and is financed by the Government**. However, Local commissions also exist.

The Local Commissions for Combating Anti-social Behaviour of Minors and
Adolescents, in co-operation with the community, schools and the CPR are entrusted with
organising activities for the prevention of child delinquency and the commission of anti-social
acts. They impose measures on the child’s upbringing and may suggest to the court the
imposition of measures such as placement in special institutions or the withdrawal of
measures already imposed. In addition, they supervise the implementation of all measures.
They also help children who are released from special institutions and exercise control on
the behaviour of their employer, if applicable. Further, they help the parents if they face
difficulties handling their children. Local Commissions for Combating Anti-social Behaviour of
Minors and Adolescents also exercise control over the CPR and special institutions within
their territory as well as parents; if there is evidence that parents neglect or abuse their

9 Article 1 of Regulation for Children's Pedagogical Rooms (RCPR) ([1pasunHuk 3a demckume rnedazoauyecku
cmau).

10 Article 3 of Regulation for the function of upbringing school institutions and social-pedagogic institutions
(RFSPIUSI) 2006 (MpaBunHWK 3a AENHOCTTa Ha Bb3NUMTaTenHUTe YYUnuLia-uHTepHaT U counanHo-
negarormyeckuTe MHTEpHaTH).

11 Article 2 of RFSPIUSI 2006 ([IpasunHuk 3a deliHocmma Ha 8b3rumamenHume yyunuua-uHmepHamu u
couuaHo-nedazoeudeckume uHmepHamu).

12 Article 1 of Regulation for Organisation and Function of Homes for Temporary Placement of Minors and
Adolescents Act (ROFHTPMA) 1998 ([pasusHuk 3a opeaHusauusma u detiHocmma Ha QoMogeme 3a 8PEMEHHO
HacmaHsigaHe Ha MasioIemMHU U HeMbIHONEMHU).

13 Regulation for organisation and function of asylums for homeless children (ROFAHC) 2006 ([IpagusHuk 3a
ycmpoticmeomo u deliHocmma Ha nputomume 3a 6e3Had3opHu deua).

1 Article 4, para. 2 of CABMAA (3akoH 3a bopba ¢ npomusoobuiecmgeHume rposigu Ha ManonemHume u
HenbaHonemHume) 1958.



http://www.lex.bg/bg/laws/ldoc/-13059584
http://www.lex.bg/bg/laws/ldoc/-13059584
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CCsQFjAA&url=http://www.minedu.government.bg/opencms/export/sites/mon/left_menu/documents/regulations/prvlnk_internat.pdf&ei=X2_xULb-OoXUsga16YCIDw&usg=AFQjCNFCI1jYxVbn3G3_R5cKV7TdjI4F5g&bvm=bv.1357700187,d.Yms
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CCsQFjAA&url=http://www.minedu.government.bg/opencms/export/sites/mon/left_menu/documents/regulations/prvlnk_internat.pdf&ei=X2_xULb-OoXUsga16YCIDw&usg=AFQjCNFCI1jYxVbn3G3_R5cKV7TdjI4F5g&bvm=bv.1357700187,d.Yms
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http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CCsQFjAA&url=http://www.minedu.government.bg/opencms/export/sites/mon/left_menu/documents/regulations/prvlnk_internat.pdf&ei=X2_xULb-OoXUsga16YCIDw&usg=AFQjCNFCI1jYxVbn3G3_R5cKV7TdjI4F5g&bvm=bv.1357700187,d.Yms
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&ved=0CD4QFjAC&url=http://www.asp.government.bg/ASP_Files/Pravilnik-domove.doc&ei=QXDxUPfwE4vcsgbr8ICoCQ&usg=AFQjCNE7u7xceBOUXZD871YYs-CGLR0vDA&bvm=bv.1357700187,d.Yms
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&ved=0CD4QFjAC&url=http://www.asp.government.bg/ASP_Files/Pravilnik-domove.doc&ei=QXDxUPfwE4vcsgbr8ICoCQ&usg=AFQjCNE7u7xceBOUXZD871YYs-CGLR0vDA&bvm=bv.1357700187,d.Yms
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&ved=0CD4QFjAC&url=http://www.asp.government.bg/ASP_Files/Pravilnik-domove.doc&ei=QXDxUPfwE4vcsgbr8ICoCQ&usg=AFQjCNE7u7xceBOUXZD871YYs-CGLR0vDA&bvm=bv.1357700187,d.Yms
http://www.lex.bg/bg/laws/ldoc/-12829694
http://www.lex.bg/bg/laws/ldoc/-12829694
http://www.lex.bg/bg/laws/ldoc/-12829694
http://www.lex.bg/bg/laws/ldoc/2123897345
http://www.lex.bg/bg/laws/ldoc/2123897345
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children, the commission has the right to order the parents to follow an educational
programme, impose sanctions or inform the prosecutorls.

Criminal Trials

Children of 14 years of age and above are considered as criminally responsible for their acts
if they can understand the nature of their offence™®. If the child does not understand the
nature of the offence, and the child therefore cannot be considered guilty of the crime, the
court may place him/her in a special correctional school’. According to the PC 1968,
punishment imposed on children should be of a corrective and educational nature™®.

Young victims and child protection systems

In Bulgaria, there are no special rules in criminal legislation regarding child victims and
persons who are in need of support after being abused. The CPC (Haka3zameJsiHo-
npouecyarsneH kodekc) 2006 protects to a larger extent the rights of the defendants than the
rights of the victims'®. Nevertheless, there are specialised regulations that provide for the
support of victims under certain circumstances®.

In general, the prosecutor starts criminal proceedings against the suspect, but in some cases
which are considered of minor significance (e.g., minor bodily injury or average bodily injury
by a family member) the victim must initiate proceedings on his/her own?! The prosecutor
does not take part in these proceedingszz. However, exceptionally when the victim is a child,
the prosecutor can initiate criminal proceedings on his/her behalf*.

All victims (both children and adults) have a number of rights in criminal proceedings. The
injured person has the right to be constituted as an accuser (a private prosecutor)24 and as a
civil claimant® in criminal proceedings. The child exercises this right through his/her parents
or guardian if he/she is under 14 years of age or with their consent if the child is 14 years of
age or over. If there is a conflict of interests between the child and his/her parent(s) or
guardian(s), the prosecutor or the investigating body (at the pre-trial stage) or the judge (at
trial) must appoint a special representative (an attorney-at-law) to the child for the
proceedings®

15 A full list of the tasks is provided in Article 10, p. 1 of CABMAA (3akoH 3a 6op6a ¢ npomusoobiiecmseHume
[Ipos8U Ha MasiofiemHume U HembHonemHume) 1958.

'8 Article 31 para. 2 of PC (HakasameneH kodekc) 1968, “A juvenile who has accomplished 14 years of age but
has not accomplished 18 years of age shall be criminally responsible if he/she is capable of understanding the
quality and the meaning of the act and guide his/her conduct”.

7 Article 3 para. 2 of PC (HakazamesneH kodexc) 1968.

18 Article 49 of CPC 1968. According to this article the prosecutor has the right to start criminal proceedings even
in cases which are normally not prosecuted by the State if the injured person is helpless or if he/she depends on
the perpetrator. Theoretically this article applicable is children's cases too.

9 See for example Article 15 of CPC 2006 (HakasamesiHo-rpouecyaseH KOOEKC).

2 5ee SFCVCA SFCVCA (BakoH 3a nodnomazaHe u ghuHaHco8a KOMMeHcauus Ha XXepmaeu Ha npecmuiieHUs)
2007.

! These proceedings are called ‘private criminal proceedings’ in contrast to ‘public criminal proceeding’, led by
the prosecutor.

22 Article 161 of PC (HakasamerneH kodekc) 1968.
23 Article 49 para. 1 of CPC (HakasamesHo-npouecyasneH kodekc) 2006.

24 Article 76 para. 1 of CPC (HakasaTtenHo-npouecyaneH kogekc) 2006. The private accuser takes part is the
proceedings and has the right to collect evidence, to make requests and to appeal against the court’s decision.
Even if the prosecutor requests the termination of the proceedings, the private accuser may ask for their
continuation. The position of the private accuser does not need to coincide with that of the public prosecutor.

% Article 84 of CPC (HakasaTenHo-npoLecyaneH kogekc) 2006. The civil claimant is a person who is damaged by
the crime and asks compensation for his/her damages in the course of the criminal proceedings.

% Article 101, para 1 of CPC (HakazamesiHo-npouecyaneH kodekc) 2006 - “Where the interests of the juvenile or
of the under-aged victim and of his/her parent, guardian or trustee are in conflict, the respective body shall
appoint for him/her a special representative — attorney-at-law.” This rule is applicable to any stage of the criminal
proceedings.



http://lex.bg/laws/ldoc/2135512224
http://lex.bg/laws/ldoc/2135512224
http://www.lex.bg/bg/laws/ldoc/2123897345
http://www.lex.bg/bg/laws/ldoc/2123897345
http://lex.bg/laws/ldoc/1589654529
http://lex.bg/laws/ldoc/1589654529
http://lex.bg/laws/ldoc/1589654529
http://lex.bg/laws/ldoc/1589654529
http://lex.bg/laws/ldoc/1589654529
http://lex.bg/laws/ldoc/1589654529
http://lex.bg/laws/ldoc/2135512224
http://www.justice.government.bg/new/Documents/Structure/zpfkompp.htm
http://www.justice.government.bg/new/Documents/Structure/zpfkompp.htm
http://www.justice.government.bg/new/Documents/Structure/zpfkompp.htm
http://www.justice.government.bg/new/Documents/Structure/zpfkompp.htm
http://www.justice.government.bg/new/Documents/Structure/zpfkompp.htm
http://www.justice.government.bg/new/Documents/Structure/zpfkompp.htm
http://www.justice.government.bg/new/Documents/Structure/zpfkompp.htm
http://www.justice.government.bg/new/Documents/Structure/zpfkompp.htm
http://www.justice.government.bg/new/Documents/Structure/zpfkompp.htm
http://www.justice.government.bg/new/Documents/Structure/zpfkompp.htm
http://www.justice.government.bg/new/Documents/Structure/zpfkompp.htm
http://www.justice.government.bg/new/Documents/Structure/zpfkompp.htm
http://www.justice.government.bg/new/Documents/Structure/zpfkompp.htm
http://www.justice.government.bg/new/Documents/Structure/zpfkompp.htm
http://www.justice.government.bg/new/Documents/Structure/zpfkompp.htm
http://www.justice.government.bg/new/Documents/Structure/zpfkompp.htm
http://www.justice.government.bg/new/Documents/Structure/zpfkompp.htm
http://www.justice.government.bg/new/Documents/Structure/zpfkompp.htm
http://www.justice.government.bg/new/Documents/Structure/zpfkompp.htm
http://lex.bg/laws/ldoc/1589654529
http://lex.bg/laws/ldoc/1589654529
http://lex.bg/laws/ldoc/1589654529
http://lex.bg/laws/ldoc/2135512224
http://lex.bg/laws/ldoc/2135512224
http://lex.bg/laws/ldoc/2135512224
http://lex.bg/laws/ldoc/2135512224
http://lex.bg/laws/ldoc/2135512224
http://lex.bg/laws/ldoc/2135512224
http://lex.bg/laws/ldoc/2135512224
http://lex.bg/laws/ldoc/2135512224
http://lex.bg/laws/ldoc/2135512224
http://lex.bg/laws/ldoc/2135512224
http://lex.bg/laws/ldoc/2135512224
http://lex.bg/laws/ldoc/2135512224

ICF IG/HIK

an ICF International Company

The general court adjudicates cases where child victims are involved. Police officers,
prosecutors and judges are not required to have special training to work with children.

In addition, special rules for the protection of child and adult withesses are set to ensure their
protection in case of a manifest danger. These include personal physical security for the
witness and/or keeping his/her identity a secret®’.

Child Protection Systems for abuse and neglect

The Child’s Protection Act 2000 (CPA) (3akoH 3a 3akpusia Ha dememo) established a
special system for the protection of children who are victims of abuse and neglect. It
comprises administrative bodies responsible for ensuring the protection of the child’s best
interests. Children who are at risk of abuse or are victims of abuse are classified as 'children
at risk'®®. In particular, a ‘child at risk’ is considered to be any child who is permanently
deprived of parental care, who is a victim of abuse, violence, exploitation or any other
inhuman or degrading treatment or punishment either in or outside of his/her family
environment, as well as any child whose physical, mental, moral, intellectual and social
development is endangeredzg. There are measures provided for the protection of these
children®, including police protection®.

Policy documents have been developed to ensure coordination between the institutions
working to protect children from abuse and neglect. The National strategy for the child 2008-
2018 (HauuoHanHa cmpameausi 3a dememo 2008-2018)* refers to problems which children
regularly face such as exploitation, abuse and neglect. It provides measures to ameliorate
the situation of these children and support their families as well as educational measures
and measures to prevent abuse, neglect and exploitation. The Strategy also aims at
improving training to professionals working with child victims of abuse and exploitation33.

In cases of child abuse, the institution/organisation that first becomes aware of the case
must notify the competent authorities (CA), i.e. the Child Support Department (CSD), the
prosecutor, the police, the school (if applicable), the child's personal doctor (if applicable)
and NGOs who work to protect children’s rights, the CPR and any authority which may help
that child®*. Shortly after that, members of the institutions/organisations involved in the case
organise a meeting to plan the measures to protect the child at risk*®.

Bodily harm committed against a child is not considered a crime in all cases. For example,
average bodily injury36 against a family member cannot be prosecuted by public prosecutor

27 Article 123 of CPC (HakasamenHo-npouecyaneH kodekc) 2006.

2 Paragraph 1 para 6 (a), (b) and (c), Additional Provisions of CPA (3akoH 3a 3akpusa Ha dememo) 2000.
# ibid.

30 Articles 4,5 and 11 of CPA (3akoH 3a 3akpurna Ha 0ememo) 2000.

31 Articles 37-39 of CPA (3akoH 3a 3akpuna Ha dememo) 2000.

¥ The National strategy for the Child 2008-2018 (HauuoHanHa cmpameausi 3a dememo 2008-2018) was adopted
with a decision of the Government published at the State Gazette on 12 February 2008.

% An agreement between the Ministry of Labour and Social Policy (MLSP) (MuHucmepcmeo Ha mpyda u
coyuanHama nonumuka), the State Agency for Child’s Protection (SACP), the Ministry of Internal Affairs and
number of other ministries was signed on 15 March 2010 to implement the National Strategy for the Child. The
agreement is called ‘Coordination mechanism for cases involving child victims or children at risk of abuse and for
cooperation in cases of intervention’ (KoopduHauuoHeH MexaHu3bM 3a 83aumodeticmsue rpu paboma 8 criyyau
Ha deua, XXepmeu unu 8 pUcK om Hacusue u 3a g3aumodelicmeue rpu KpU3UCHa UHMep8eHUUST).

% In some cases the director of institution(s) which care for children deprived of parental care, municipality
representatives, directors of detention facilities may also be involved. The persons and authorities involved each
time are determined on a case by case basis.

% Information obtained through an interview with an NGO.

% According to Article 129 para. 2 of PC (HakasamesneH kodekc) 1968 average bodily injury is defined as an injury
which causes: permanent loss of vision or hearing; difficulties in speech or in the movement of the limbs, body or
neck; problems in the functioning of the reproductive organs without causing reproductive failure; broken jaw or
teeth which do not lead to difficulties when chewing or speaking; disfigurement of the face or other body parts;
permanent health disorder which is not dangerous to the life; injuries that penetrate the skull, chest and abdomen.
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as these cases are not considered to be in the public interest®”. The victim must initiate
criminal proceedings by himself/herself without help from the public prosecutor38. Onlyin
extraordinary cases, where a victim (adult or child) of crimes prosecuted on a complaint is
not able to defend his/her rights due to a helpless status or dependence on the perpetrator of
the crime, will the public prosecutor intervene.

The general rule also is applicable when the injured person is a child®*.

If the child is under 14 years of age, the parents or guardian have the responsibility to file the
complaint on behalf of the child-victim. If the child victim is above 14 years of age, he/she
can file a complaint but with the consent of his/her parents or guardian. If the parents/
guardian omit to act on behalf of the child (or to give their consent) and this omission
damages the child’s interests, the parents or guardian would be accused of neglect4°.

Apart from that, no specific rules for the protection of child victims of domestic violence have
been identified*!. Cases of domestic violence are adjudicated by the civil justice system in
Bulgaria. This means that even in serious cases of domestic violence against a child, the
prosecutor will refuse to initiate criminal proceedings. The parent who is not responsible for
the injury may ask the court to initiate criminal proceedings and/or seek recourse to civil
proceedings for the protection of his/her child. In case of a parent who does not want or who
does not have the capacity to start criminal and/or civil proceedings, the Director of the Child
Support D(—:Bartment (CSD) (Omoden ,3akpuna Ha dememo”) may start such cases on behalf
of the child™.

Child victims in Bulgaria are protected under the same provisions as adult victims. A victim is
anyone who has suffered harm or damages due to a crime. If the victim dies, the heirs obtain
the status of victims™.

Child victims, like adults, are the most important witnesses in criminal proceedings. There
are special rules related to child victims as witnesses in criminal proceedings**. The
presence of a pedagogue or a psychologist is obligatory during the proceedings when a child
under 14 years of age takes part in them™. If the child is 14 years of age or above, the
presence of a pedagogue or a psychologist is at the discretion of the judge46. The person
who leads the examination of child victims (and witnesses) under 14 years of age has the
obligation to explain to him/her the need to testify truthfully, but without warning him/her of
his/her criminal responsibility in case of lying*’.

Experts' education and training

Bulgarian law does not generally require professionals in the juvenile justice system to have
obtained specific expertise in this area. However, cases of crimes perpetrated by children
should be investigated and tried by authorities with special training or professions. This

s According to Articles 161 para. 1 and 129 of PC (HakazameneH kodekc) 1968.
% According to Articles 161 para.1 and 129 of PC (HakasamesneH kodekc) 1968.
% Article 49 of CPC (HakaszamernHo-npouecyaneH kodekc) 2006.

“0 Article 181 para 1 PC (HakazameneH kodekc) 1968. The prosecutor has discretion to decide whether the body
injury may be considered as a crime under Article 181 para 1 1 PC (HakasamerieH kodekc) 1968.

“L 1t should be noted that Article 1870f PC PC (HakazamesneH kodexc) 1968 provides in a certain way a specific
penal response to child abuse: “Who tortures a minor or underage person placed under his care or whose
bringing up is assigned to him, unless the act represents a more serious crime, shall be punished by
imprisonment of up to three years or by corrective labour, as well as by public reprobation” Nevertheless, both
the average and light bodily injuries are prosecuted mainly by motion of the victim which creates serious
uncertainty for victims who had been assaulted by their close relatives.

“2 Article 15 para. 7 of CPA (3akoH 3a 3akpuna Ha dememo) 2000.

“3 Article 74 paras. 1 and 2 of CPC (HakasamesHo-npouecyasneH kodekc) 2006.
* Article 140 of CPC (HakasamesHo-npouecyaseH kodekc) 2006.

> Article 140 para. 1 of CPC (HakasamesHo-npouecyaneH kodekc)2006.

“% Article 140 para. 2 of CPC (HakasamesnHo-npouecyasneH kodekc)2006.

" Article 140 para. 4 of CPC (HakazamenHo-npouecyarsneH kodekc) 2006.
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requirement does not concern child victims*. For example, judges must have obtained a law
degree49; experts working in CPR must have a pedagogical education®®; social workers in
the CSD should have expertise in social care but if this is not possible, any person with a
university degree can work as social worker. In addition, these professionals do not have the
obligation to regularly enhance their knowledge and skills related to their work with children.
There is an internal network of specialist prosecutors at all levels of the prosecution offices
available for crimes committed by children®’. Juvenile pedagogical offices (where specialised
police officers having formal qualifications on the rights and needs of children work) are
established and attached to the municipal councils and are managed by inspectors with a
university degree in pedagogy, who are appointed by the Minister of Interior Affairs®.

A few NGOs organise training but not in a systematic Way53. In general, this training is
related to case management, dealing with a child at risk and understanding the CPA (3akoH
3a 3akpusia Ha dememo) 2000. There is no training for prosecutors or judges working with
children.

Finally, professionals working with and for children are not subject to regular vetting to
ensure their suitability to work with children®.

General Approach towards children: definition of child, participation, age and maturity,
discrimination

The general approach towards children is based on the UN Convention on the Rights of the
Child (CRC). Indeed many initiatives related to the protection of children’s rights are attempts
to implement the UN Committee recommendations in its observational reportsss.

The juvenile justice system is parallel to the child protection system56. Very often there is
controversy between these two systems: the role of CSD experts is to support children in
conflict with the law (as children at risk), but it also often formally participates in the criminal
proceedings. The experts from the CPR take part in the judicial proceedings and they are
more involved than the social workers from CSD. The law is not wholly clear on the role of
social workers from CSD in criminal proceedings where child victims/witnesses participate.
In contrast with civil proceedings, (where it is clearly provided that social workers have an
obligation to prepare reports on the child’s situation and to prepare the child for the hearings
if the child is above 10 years of age), in criminal proceedings social workers are not explicitly
required to take part and support children during the proceedings. Usually experts from
NGOs play a coordinating role when necessary to ensure that the child is supported and
protected. NGOs also try to educate CSD and/or CPR experts and to convince them to act in
the best interests of the child. However, child witnesses usually do not benefit from this kind
of protection®”.

8 Article 385 of CPC (HakasamenHo-npouecyaneH kodekc) 2006.

“9 The Judicial Systems Act (JSA) (3akoH 3a cbdebHama enacm) 2007 contains the rules concerning the
education of judges who enter the profession as well as requirements for judges’ continuous training. However,
there are no rules and no special training programmes for judges who work with children.

%0 Article 26 para. 2 of CABMAA (3akoH 3a 6opba ¢ npomugoobuiecmgeHume rnposigu Ha ManonemHume u
HenbHonem+Hume) 1958.

*! |t is established by the Order of the Prosecutor General from 23.04.2012.
°2 Article 26 of CABMAA.

%3 For example, the Institute for Social Activities and Practices (ISAP) organises training for professionals who
work with children. For further information please see:
http://www.google.com/url?sa=t&rct=j&g=&esrc=s&source=web&cd=4&cad=rja&ved=0CEMQF]A.

** Information obtained through an interview with the Bulgarian Helsinki Monitor (BHM).

*° |n June 2008 (48th session) the UN Committee on the Rights of the Child issued its Concluding Observations
for Bulgaria.

%% The children's protection system consists of administrative bodies (ACS; CSD) and the rules aimed at
protecting children's rights in case of risk. This system was established with the Child Protection Act in 2000.

> Article 5 para 1 of CPA (3akoH 3a 3akpuna Ha dememo) 2000 may be interpreted as covering also child
witnesses.
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Generally, children should be protected within every kind of judicial proceedings and should
receive proper support. They have the right to express themselves in all proceedings if their
rights are affected™.

Age and maturity

Every person under 18 years of age is considered to be a child®. There are no age limits for
the child’s participation in criminal proceedings if the child has the ability to express what
he/she knows about the crime. Children who are above 10 years of age have the right to
take part in judicial and administrative proceedings and express their opinion®. Even
younger children can take part in the proceedings if the court or the investigation body
decides that they have the ability to understand the circumstances related to their case and
testify on them. If there is any doubt in this regard, the relevant authority (court, prosecutors
or the investigating body) has the obligation to assess the child’s capacity to understand the
circumstances of the case and testify about them®". If the authority (investigating body,
prosecutor, judge) has no any doubt, he/she is free to accept the child's testimony without
any assessment.

Bulgarian law does not provide any measures related to the assessment of the child's
capacity to form his/her own views. The social worker or pedagogue present during the
proceedings should guarantee that the child testifies without any influence regarding what
he/she perceives as real®.

Non-discrimination

According the CPC (HakazamenHo-npouecyarneH kodekc) 2006 all citizens are equal before
the law®. Children are further protected from discrimination by The Equality Act 2004 (EA)
(8akoH 3a 3awmTa ot guckpumunauus) which prohibits direct and indirect discrimination,
harassment, victimisation etc., on the basis of, amongst other things, age64. Thus, this
legislation explicitly prohibits discrimination on the grounds of age65. The EA (3akoH 3a
3awmTa ot anckpumuHauus) 2004 is applicable to criminal proceedings even if there is no
specific provision in this regard in the CPC (HakasamesnHo-npouecyaneH kodekc) 2006

%8 CPA (3akoH 3a 3akpuna Ha dememo) 2000.

% According to the Law for the persons and families (LPF)1949 (3akoH 3a nuuata 1 cemMeincTeaTa).
% Article 15 of CPA (3akoH 3a 3akpusna Ha dememo) 2000.

®t Article 144 para. 2 p. 4 of CPC (HakasamenHo-rpouecyarneH kodekc) 2006.

%2 |nformation obtained through an interview with the BHC.

%3 Article 11 of CPC (HakaszamenHo-npouecyaneH kodekc) 2006.

% Article 4 para. 1 of EA (3akoH 3a 3awmTta oT AnckpumMuHaumsa) 2004.

® Article 4 of EA (3akoH 3a 3awuma om duckpumuHauus) 2004,

% Article 6 para. 1 of EA (3akoH 3a 3awuma om OuckpumuHayusi) 2004.
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2 Child-friendly justice before and during criminal judicial
proceedings

2.1 The child as a victim

211 Reporting a crime

Criminal proceedings in Bulgaria are initiated, when there is legal ground and enough
evidence that a crime has been committed®’, either ex officio (for some crimes;)68 or upon the
submission of a complaint by the victim. Furthermore, both adults and children can report
crimes of which they become aware.

There are no specific provisions on children’s ability to report a crime in Bulgaria. Thus,
according to the general rules, children under 14 years of age may report a crime via their
parents and children 14 years of age or above can report a crime by themselves with their
parent’s/guardian's consent®. There is no specific requirement for the application of the
general rule on capacity. Therefore, the CA has discretion over whether to apply the rule and
to require or not the presence of the parents. The report can be submitted orally or in
writin7gl7°. Moreover, children can also inform the CSD of any offences committed against
them'".

Children have the right to lodge complaints and participate and express their views in all
proceedings that affect their rights. To better enforce their rights, children have the right to
request support from the children’s protection authorities, even without their parents’ consent
if this is considered to be in their interest. It appears that children may report a crime directly
only through the CSD as there is no age requirement for the reporting of a crime under the
criminal procedures.72 The CSD'’s expert has an obligation to report to the prosecutor any
crimes reported by children.

There is also a free telephone hotline for children”. Every child can call the number 116 111
and if he/she is at risk, the personnel from the call centre have an obligation to immediately

7 Article 207 para.l of CPC (HakazamesnHo-npouecyarseH kodekc) 2006.

%8 In general, the criminal proceedings start ex officio. Article 161 of PC (HakasamesneH kodekc) 1968 provides
several exceptions which are as follows:

® minor bodily injury, when the subject of a crime is not a policeman or community representative (Articles
130 and 131 of PC).
® minor and average bodily injury in cases where the victim provoked the offender (Article 132 of PC
(HakazameneH kodekc) 1968).
m disclosure of somebody’s secret (Article 145 of PC (HakasameneH kodekc) 1968);
m insult and defamation (Articles 146 to 148a of PC (HakasameneH kodekc) 1968);
m average bodily injury, inflicted upon a member of the family. (Article 129 of PC (HakazamerneH kodekc)
1968).
69 According)to information obtained through an interview with the BHC children can submit a complaint by
themselves to the CSD. If they submit a complain to the prosecutor he/she will ask parents or guardians to
confirm the complaint or submit a new one.
"0 Article 209 of CPC (HakasamenHo-npouecyaneH kodekc) 2006.See also Article 145 of JSA (3akoH 3a
cbOebHama snacm) 2007: “(1) When exercising the functions stipulated in the law the prosecutor may: 3. in case
of information about crimes or illegal acts and actions assign the authorities in charge to perform inspections and
revisions within terms specified by him, providing their conclusions to him, and upon request - all materials.”
Therefore, under this provision the report may be anonymous.
™ This is not explicitly stated in the law but is deduced from Articles 12, 13 and 15 of CPA (3akoH 3a 3akpusa Ha
dememo) 2000.
"2 See Article 208 of CPC (HakaszamenHo-npouecyaneH kodekc) 2006 in support of this finding: “Legal reasons to
initiate investigation shall be: 1. information to the bodies of pre-trial procedure about a committed crime”.

"3 Article 69 of the Regulation for implementation of Child Protection Act (RICPA) (MpaBunHvk 3a npunoxeHne Ha
3akoHa 3a 3akpuna Ha geteto) 2003. This rule was implemented in 2009.
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direct the call to the competent bodies™ which, in case of crimes, is the police. When there is
no evidence that a crime is committed the personnel have to direct the call to the CSD or
NGOs which work in the area of children’s rights. The personnel should find the best way to
help to the child in need of help.

Additionally, anyone who learns that a child is in danger must inform the Directorate of
‘Social Assistance’ (DSA) at the State Agency for Child Protection (SACP) or the Ministry of
Internal Affairs even if he/she became aware of this during the exercise of his/her
professional activities and is bound by professional secrecy75. If the incident is reported to
the wrong institution, the latter has to transmit it immediately to the right one’.

The CPR has an obligation to look for child victims of crimes and to report to the Prosecutor,
especially if the children are victims of crimes committed by their parents”.

2.1.2 Provision of information

There are no rules requiring the police to inform children of their rights when they report
crimes to them. There are also no documents providing that the court and the police must
provide information in a child-friendly manner and in a language that children understand
taking into account their age and maturity. In 2012 the Chief Prosecutor of Bulgaria started a
consultation’® between prosecutors and investigating bodies for the establishment and
implementation of rules aimed at ensuring child-friendly justice. However, before hearing the
child, the court should ensure that the necessary information is provided to him/her to help
him/her form his/her opinions and to understand the possible consequences of his/her
wishes or testimony and of the decisions of the court®.

The court informs the child about the hearing through his/her parents or with their consent®.
Such information is provided via subpoenas which must contain the following information®;

= The name of authority that sends the summons;

m The file number of the case and the year in which it was initiated;
m The role of the person to whom the subpoena is addressed,;

m The authority before which he/she must appear;

m Information about the right to use legal assistance;

m The procedural activities that the person must take part in.

The court informs the child victim with the first subpoena82 of his/her right to take part in the
proceedings as a private accuser and/or a civil claimant®. The child can apply to acquire the
status of private accuser/civil claimant up to the initiation of the court proceedingsB“. The
judge has an obligation to ensure that the child victim can review the case file and make

™ Article 69 of RICPA ([paguiiHuk 3a npunoxeHue Ha 3akoHa 3a 3akpuna Ha dememo) 2003. This rule was
implemented in 2009.

> Article 7 paras. 1 and 2 of CPA (3akoH 3a 3akpuna Ha dememo) 2006.
"® Article 7 para. 4 of CPA (3akoH 3a 3akpusia Ha dememo) 2006.

7 Article 27 of CAMBAA (3akoH 3a 6op6a ¢ npomugoobluiecmeeHume nposieu Ha MasiofiemHume u
HenbaHoemHume).

"8 The work started together with a NGO. Special rules for those working with children victims of crimes were
provided by the NGO, but they are not accepted yet as official rules.

™ Article 15 para. 3 of CPA (3akoH 3a 3akpura Ha dememo) 2000.

8 Article 255 para.1 and Article 257 of CPC (HakazamenHo-npouecyaneH kodekc) 2006. It is not necessary for
the court to ask the parents’ permission to hear the child but he/she is subpoenaed through them.

8 Article 179 of CPC (HakasamesHo-npouecyaseH kodekc) 2006.

8 Article 179 para. 3 of CPC (HakazamernHo-npouecyaneH kodekc) 2006.

% Article 255 para. 2 and Article 257 of CPC (HakaszamenHo-npouecyarneH kodekc) 2006.

8 Article 77 para. 3 and Article 85, para. 3 of CPC (HakasamenHo-npouecyarneH kodekc) 2006.
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notes and copies of the documents needed to support his/her claim®. As there are no
specific rules related to a child victim’s participation in the proceedings, the general rules are
applicable, i.e., a child below 14 years of age can act only through his/her parents/guardians
while a child of 14 years of age or above can act alone but with his/her parents’/guardians’
consent.

The Ministry of Internal Affairs’ authorities and organisations for the support of victims will
inform the victim about how to proceed in order to receive financial compensation from the
State®. If the victims are foreign citizens who have been victims of a crime in the territory of
Bulgaria or if they are Bulgarian citizens who have been victims of a crime abroad these
authorities and organizations will also provide information concerning the support which they
can receive®’. This information will be provided orally or in writing in a language that the child
victim understands®. The National Council for the Support and Compensation of Victims®
issues and distributes a brochure which contains updated information about the rights of
child and adult victims®. The Council distributes this brochure to hospitals, social services
and all facilities which come into contact with the victims®'. The relevant information is also
published in a special website®. A special telephone line for informing the victims has also
been set in place®.

213 Protection from harm and protection of private and family life
Urgent police protection

Protection of children in emergency cases falls within the competence of the Ministry of
Internal Affairs and its structures®. Emergency cases are considered as instances where
the child was the victim of a crime or where there was an immediate danger for his/her
health or life or where the child is involved in a crime®.

Emergency protection measures can take several forms as follows:

m Placement of the child in special rooms, usually in the police offices where the authorities can
prevent him/her from coming into contact with persons who may have a negative influence or
who may harm the child®®;

= Placement in special institutions or social services and, if there is a need, protection by a
permanent bodyguard®’;

8 Article 257 of CPC (HakasaTenHo-npoLiecyaneH koaekc) 2006.
86 :p.:

ibid.
# ibid.
8 Article 6 para. 2 of SFCVCA (3akoH 3a nognomaraHe n (oMHaHCcOBa KOMNEHcaUns Ha XepTBY Ha
npectbnnexus) 2007.
8 Article 7 para. 1 of SFCVCA (3akoH 3a nognomMaraHe v dvHaHCOBa KOMMNEHCaUNs Ha XXepPTBU Ha
npectbnnexus) 2007.
% Article 7 para. 1(1) of SFCVCA (3akoH 3a nognomaraHe u nHaHCOBa KOMMNEHCALMA Ha XepPTBY Ha
npectbnnexus) 2007. The brochure is available in Bulgarian, English, German and French.
°! Article 7 para. 1(2) of SFCVCA (3akoH 3a nognomaraHe 1 oHaHcoBa KOMMNEeHcauuns Ha XXepTBu Ha
npectbnnexus) 2007.
%2 Article 7 para. 2 of SFCVCA (3akoH 3a nognomMaraHe u prHaHCOBa KOMMEHcauunsa Ha XXepTBu Ha
npectbnnexus) 2007.
% It is established on the ground of Article 7 para. 3 of SFCVCA (3akoH 3a noanomaraHe v vHaHcoBa
KOMNeHcauns Ha XepTeu Ha npecTbnnexus) 2007.
% Articles 37 and 38 of CPA (3akoH 3a 3akpuna Ha aeTeTo) 2000.

% Article 38 para 1 of CPA (3akoH 3a 3akpuna Ha geteto) 2000. It should be noted that the same protection is
provided when the child is lost or in a helpless situation or he/she is without supervision from an adult (Article 38
p.2 and 3 of CPA (3akoH 3a 3akpuna Ha aeteTo) 2000.

96 Article 39 para. 1(1) of CPA (3akoH 3a 3akpuna Ha geteto) 2000.
97 Article 9 of CPA (3akoH 3a 3akpuna Ha feteTo) 2000.
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= Return of the child to his/her parents or persons who care for him/.her.%®

Urgent police protection can be provided for up to 48 hours®.
Civil law orders for protection

Child victims of domestic violence can be protected under the Domestic Violence Protection
Act 2005 (DVPA) (3akoH 3a 3awuma om domMawHo Hacunue). In most cases, domestic
violence is not a crime under Bulgarian law, but civil justice is widely used for the protection
of the child from more severe abuse. It may also be used in cases of sexual abuse from a
family member, although the procedure under the law does not exclude criminal
prosecution'®. Thus, in these cases the civil court must issue a civil law order for the
protection of the child victim®®*.

Civil law orders of protection usually prohibit the abuser from abusing the child victim and/or
approaching the child or his/her residence, school or other place of activityloz. In more severe
cases the court can decide to remove the abuser from the child victim’s residence’®.
Children above 14 years of age may seek protection from domestic violence on their own'®.
Younger children obtain this protection with the intervention of the parent who is not the
offender'®. If there is a conflict of interests between the child and his/her parents the
Direct?geof the CSD and the child’s close relatives may start the proceedings on his/her
behalf™.

Special protection for victims of trafficking

The Combating Human Trafficking Act 2003 (CHTA) (3akoH 3a bopba cpewy mpaguka Ha
xopa) provides special protection for adult and child victims of human trafficking. Some of the
rules are of general application and thus apply to both adults and children without difference,
e.g., concerning the special asylums and centres for the protection of victims of trafficking.
Child victims (like adult victims) who are willing to support the investigation have the right to
use these asylums for a longer period of time than others'”’. To be better protected children
must be placed in separate rooms from adults'®®. When the authorities find a child who is the
victim of trafficking they must inform the CSD immediately%®:

Protection of the child victim when he/she is a witness

Usually, child victims take part in the court proceedings as witnesses with special protection
provided in this stage of the proceedings.

% Article 39 para. 1(3) of CPA (3akoH 3a 3akpuna Ha dememo) 2000.

% Article 41 of CPA (3akoH 3a 3akpuna Ha dememo) 2000. When this emergency protection expires, the authority
must apply another form of protection such as placement in special institution or shelter, placement in the family
of relatives and, in very rare cases, appointment of a guardian.

190 Article 1 para. 1 of DVPA (3akoH 3a 3awuma om domawHo Hacunue) 2005. For example, sexual abuse of a
child from a family member is always a crime according to PC.

101 Article 7 of DVPA (3akoH 3a 3auwuma om 0oMauwHo Hacurnue) 2005.

Article 5 para. 1(3) of DVPA (3akoH 3a 3auwiuma om domawHo Hacusue) 2005.

Article 5 para. 1(2) of DVPA (3akoH 3a 3awuma om doMawHo Hacuniue)2005 .

Article 8 para. 1 of DVPA (3akoH 3a 3awuma om domMawHo Hacunue) 2005

Article 8 para. 3 of DVPA (3akoH 3a 3aujuma om domawHo Hacunue) 2005 .

Article 8 para. 3 and Article 8 para. 4 of DVPA (3akoH 3a 3awjuma om domawHo Hacunue) 2005 .

Article 25 of CHTA (3akoH 3a bopba cpewy mpaguka Ha xopa) 2003. Note that it is the CSD which must start
the procedure to protect a child at risk.

198 Article 22 of CHTA (3akoH 3a 60p6a cpeuty mpaguka Ha xopa) 2003.
Article 21 of CHTA (3akoH 3a bopba cpewy mpaguka Ha xopa) 2003.
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The prosecutor or the judge can take special measures for the protection of the witness
(whether he/she is an adult or a child) when there is sufficient evidence that there is a real
risk for his/her life and/or health or for the life and health of his/her relatives™™.

These protective measures are temporary and can include:

m The provision of a personal bodyguard to protect the child victim/witness™*;
m  Keeping confidential the witness’ identitym.

The prosecutor or the judge can also suggest that the child witness be included in a special
protection programme™*?,

Child victims and witnesses should also be supported by child protection authorities ™.
However, the pedagogue and the psychologist from the Police Department supporting a
child during his/her testimony are not obliged to provide any additional support outside the
judicial proceedings. On the other hand, investigating authorities or the judges are not
obliged to inform social workers from the CSD about cases where child victims or child
witnesses are involved. The CSD learns about child victims only if a parent decides to inform
the Department or if the child or if he/she requests support from an NGO.

Several NGOs, upon receipt of a special written request from the CPD, provide services to
child victims including:

m  Support for the child before, during and after the court hearing;
m  Psychological support;
m  Shelter.

It is worth noting that no provisions related to specific interview methods used for child
victims have been identified in the reviewed legislation.

Protection of Private and Family life

During criminal proceedings the court can decide to hear the child victim in the presence of
only those persons who are directly involved in the case (non-public hearing)”s. The Radio
and Television Act (RTA) 1999 (3akoH 3a paduomo u menesususma) prohibits the
disclosure of information about the private lives of citizens (adults and children) without their
consent™®. If an audio-visual service provider violates this rule the victim may ask for an
apology and compensation for damages. The Commission for the protection of personal data
can also be informed and if there is a violation of the relevant legislation it shall impose a

penalty™’.

CPA (3akoH 3a 3akpuna Ha dememo) 2000 also contains rules for protection of the child’s
personal and family life. Information about children can be revealed publicly only with the

19 Article 123 para. 1 of CPC (HakasamesnHo-npouecyaneH kodekc) 2006.

Article 123 para. 2(1) of CPC (HakasamenHo-npouecyaneH kodekc) 2006.
Article 123 para. 2(2) of CPC (HakazamesHo-npouecyarsneH kodekc) 2006.
This form of protection is possible under the Law for Protection of Persons in Jeopardy Related to the Criminal

Proceeding (LPPJRCP) 2005 (3akoH 3a 3auwjuma Ha fiuya, 3acmpaueHu 8b8 8pb3Ka C Haka3amesiHO
rpou3eodcmeo).

114 According to the CPA (3akoH 3a 3akpuna Ha dememo) 2000, Additional Rules, para. 1 p, 11(b), every child is a
child at risk (and he/she is protected by CPA 2000) fif he/she is a victim of abuse, violation, exploitation or other
inhuman or degrading treatment or punishment in or out of his/her family’. This means that every child who is a
victim of a crime is a child at risk under CPA (3akoH 3a 3akpuna Ha dememo) 2000.

15 Article 263 para. 3 of CPC (HakasamesnHo-npouecyarneH kodekc) 2006.

Article 16 Para. 1 of RTA (3akoH 3a paduomo u menesgususma) 1999. Point 2.4.4 of the Journalists’ Code of
Ethics (EmuyeH kodekc Ha bbreapckume meduu) prohibits disclosure of the identity of a child victim. Note
however that the Journalists’ Code of Ethics is not legally binding.

M7 Aricle 1 para. 5 of PDPA (3akoH 3a 3awjuma Ha nuyHume daHHu) 2002 which explicitly provides that the
provisions of this law are applicable in criminal proceedings.
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consent of their parents/guardians™®. If the child is above14 years of age it is necessary to

obtain the child’s consent too™™. At the same time, it is strictly prohibited to publish any
information about children under protection'?°. In these cases only the authority who adopted
the measure can give permission for its disclosure*.

214 Protection from secondary victimisation and ensuring a child-friendly environment

In principle, the criminal legislation aims at ensuring the quality of the evidence obtained by
the investigating authorities without considering the child’s welfare. Therefore, in Bulgaria
only a few mechanisms exist for the protection of children from secondary victimisation.

No rules have been identified about the conditions under which a child victim shall be
examined/testify and the place of the examination. However, the Bulgarian legislator has
introduced a rule which aims at preventing the examination of a child victim (or witness)
under 14 years of age more than once in criminal proceedingslzz. As discussed in Section
2.1.3, however, this is possible only if the child victim testifies in the pre-trial stage in the
presence of a judge.

In most cases, at the pre-trial stage, child victims are examined in the office of the
investigating police officer or in so called 'blue rooms’, i.e. facilities provided by NGOs'®.
Blue rooms are divided by a mirror wall: on the one side of the wall are the child and a
specially prepared expert to lead the child’s examination, while on the other side, invisible for
the child, are the prosecutor and/or the judge, the perpetrator(s), lawyers and anybody who
is involved in the proceeding3124. The child victim is usually examined in a small room in the
presence of other persons who are not necessarily involved in the case (other colleagues of
the police officers or even other witnesses). However, a psychologist or pedagogue must be
present when a child victim below the age of 14 testifies; if the child victim is 14 years of age
or above the presence of psychologists or pedagogues is at the discretion of the
investigating official or the court. These experts try to relax the child and help him/her
understand the questions posed if this is needed. Often, the psychologist/pedagogue who is
present at these examinations works at the Police Department.

In some cities, special agreements for the use of ‘blue rooms’ for children have been
concluded between police offices, the court and the prosecutor offices. Usually, at trial, child
victims testify in regular court rooms but the previous testimony given in the special blue
rooms may replace the testimony in the court room. Examination here is less stressful for the
child, who otherwise has to testify in the usual court room in the presence of the offender.

CPC (HakaszamesnHo-npouecyareH kodekc) 2006 provides that all criminal proceedings must

take place without undue delay**®.

Bulgarian criminal justice is not retributive. Therefore, CPC (HakazamenHo-npouecyarneH
kodekc)) 2006 provides for the possibility to dispense with the criminal procedure if an

118

Article 11a para. 1 of CPA (3akoH 3a 3akpura Ha dememo) 2000 contains a general prohibition on the
dissemination of information concerning children.
19 Article 11a para. 3 of CPA (3akoH 3a 3akpuna Ha dememo) 2000.
Article 11a para. 2 of CPA (3akoH 3a 3akpurna Ha dememo) 2000.
121 ..

ibid.
122 Article 280 para. 6 CPC (HakasamenHo-npouecyaneH kodekc) 2006. Note however that there are several
exceptions to this rule. Article 281 para. 1 of CPC (HakazamenHo-npouecyarseH kodekc) 2006 provides that
testimony must be given before the judge. Article 281 para. 6 of CPC (HakasamesnHo-rpouecyarsneH kodekc) 2006
provides that the accused must agree to having the record of his examination read.
123 |nformation obtained through an interview with the BHC.
Information obtained through an interview with the BHC. See Article139 para. 8 CPC (HakazamenHo-
npouecyarneH kodekc) according to which witnesses who live in Bulgaria can testify via audio-visual means.

Before 2010, this it was possible only for withesses who lived abroad (Article 139 para. 7 CPC (HakasamesiHo-
npouecyasneH kodekc) 2006).

125 Article 22 of CPC (HakaszamenHo-npouecyaneH kodekc) 2006.
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agreement between the offender and prosecutor is achieved'*®. This agreement is possible

only if the crime is not severe and/or had caused death and all damages were
compensated.'’ As there are no specific requirements related to child victims, the general
rules apply. This means that parents/guardians of child victims under 14 years of age must
agree to dispense with the prosecution, while child victims of 14 years of age and above can
make such a decision as long as their parents give their consent. At the pre-trial stage there
is no requirement according to which the agreement must be approved with the consent of
the victims. On the contrary, at trial proceedings the agreement must be approved with the
consent of all the parties.'*®

2.15 Protecting the child during interviews and when giving testimony

As discussed in Section 2.1.4, the Bulgarian legislator has introduced certain measures to
ensure protection of child victims during interviews and when giving testimony.

Prosecutors are not obliged to use specific evidence or to call any particular person as a
witness during trial. Where parents object to having their children testify, the police and the
court shall consider their objections but are not obliged to act on the basis of them. The child
also has the right to refuse to give evidence (while adult victims/witnesses do not have the
right to refuse to provide evidence except if this will affect their closest relatives)lzg.The
authority conducting the interview must explain to a witness under 14 years of age the
necessity to give true testimony, without warning him/her of criminal liability. Therefore,
children under 14 years unlike the adults and children 14 years and over, do not bear
criminal responsibility for perjury™.

Every person who has been the victim of a crime or witness to a crime can be asked by the
investigating authority or the court to provide evidence regardless of his/her age. Note
however that the authority or the court shall request an assessment of the person’s ability to
understand the questions and to give answers if there is a doubt about this ability™**. The
investigating authority or the judge always starts the examination of the child under 14 years
of age by briefly explaining the necessity to speak the truth, without however warning him
about his/her potential criminal responsibility if he/she lies**. If child (as adult) victims do not
understand the official language (Bulgarian) the court, prosecutor or investigation body is
obliged to appoint a translator for them*®.

In some (unspecified) cases the interview can be recorded via audio-visual means in which
case it can be displayed at trial."** In any case, the investigating official has the obligation to
always record in writing all testimony which the court may decide to read aloud during the
proceedings. In this way the court can avoid subsequent examination of the child victim.

126 Article 381 para. 1 of CPC (HakazamesnHo-npouecyaneH kodekc) 2006.

Article 381 para. 2 and para. 3 of CPC (HakasamenHo-npouecyaneH kodekc) 2006 “Agreement shall not be
admitted for serious malicious crimes under Chapter One, Chapter Two, Sections | and VIII, Chapter Eight,
Section |V, Chapter Eleven, Section V, Chapter Twelve, Chapter Thirteen, Section VI and VII and under Chapter
Fourteen of the Special Part of the Penal Code. Such an agreement shall not be allowed for any other crimes
which have caused death.”

128 Article 383 para. 3 of CPC (HakazamenHo-npouecyarsneH kodekc) 2006.

Article 120 of CPC (HakazamenHo-npouecyaneH kodekc) 2006.

Article 140 para. 4 of CPC (HakasamesHo-npouecyaneH kodekc) 2006.

Article 144 para. 2(5 ) of CPC (HakazamersnHo-npouecyarseH kodekc) 2006.

Article 140 para. 4 of CPC (Haka3zamesnHo-npouecyarsneH kodekc) 2006.

Article 21 para. 2 of CPC (HakasamersnHo-ripouecyarneH kodekc) 2006.

Avrticle 140 para. 5 of CPC (HakazamenHo-npouecyarsneH kodekc) 2006; Articles 237-239 of CPC
(HakazamenHo-npouecyaneH kodekc) 2006. For example Article 238 of CPC (Haka3amesiHo-npouecyasneH
kodekc) 2006 states: “On the request of the interrogated person or on the initiative of the body of investigation

audio-record may be made, for which the interrogated person shall be informed of before the start of the
interrogation. This provision shall apply to videotaping accordingly.”
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However, this is possible only for children under 14 years of age and if the testimony before
the investigating authority was given in the presence of a judge™®.

With respect to child victims, professionals dealing with them must safeguard their best
interests considering their wishes and feelings, physical, psychological and emotional needs,
age, sex and other relevant characteristics, existing or potential dangers, the parents’ ability
to take care of them as well as the consequences of any changes in their environment**®. A
child’s best interests must be considered in all proceedings, including criminal ones.
Therefore, CPC (HakasamenHo-npouecyarseH kodekc) 2006 does not require any further
measures to be taken for the application of this principle. There are no specific rules which

ensure that a child victim is treated with dignity and respectm.

2.1.6 Right to be heard and to participate in criminal proceedings

Child victims (like adults) have the right to take part in criminal proceedings as private
accusers and/or civil claimants'®. However, child victims cannot exercise these rights
themselves; they do so either through their parents/guardians (for children below 14 years of
age) or with their consent (for children 14 years of age and above). If there is a conflict
between the rights of the child victim and his/her legal representative the court has to appoint
a special representative (lawyer) to protect the child’s interests. Child victims who become
civil claimants or private accusers have various rights, including the right to take part in the
proceedings, make notes, have access to the court file and other rights related to his/her civil
claim or/ and to the accusation** including the right to appeal every court act. Usually, these
rights are exercised through the parents.

The prosecutor also has the right to act on behalf of a child; this however happens
exceptionally and is at the prosecutor’s discretion. Note that prosecutors are not obliged to
use evidence or to call any particular person as a witness during the trial based on his/her
understanding of the need of this evidence. Equally, where a parent does not consent to a
child giving evidence, the police and the court will take these views into account but are not
obliged to follow them. The child also has the right to refuse to give evidence (while adult
victims do not have the right to refuse providing evidence except if this will affect their closest
relatives).™*® The CA conducting the interview must explain to a child witness under 14 years
of age the necessity to give a truthful testimony, without warning him/her of criminal liability.
Therefore, children under 14 years unlike the adults and children of 14 years and above do
not bear criminal responsibility for perjury.***

2.1.7 Right to legal counsel, legal assistance and representation

Child victims (like adults) who have become civil claimants and/or private accusers in the
criminal proceedings have the right to have legal counsel**?. If the victim does not have
enough money to pay for a lawyer, but he/she wants to have legal protection the court has
an obligation to appoint him/her a counsel** The same rule applies when the family of a
child victim does not have enough resources to provide a lawyer.

135 Articles 223 and Article 281 para.1(6) of CPC (HakazamesnHo-npouecyasneH kodekc) 2006.

Paragraph 1 p. 5 of the Additional Rules, CPA (3akoH 3a 3akpusa Ha dememo) 2000.

Chapter thirty of CPC (HakasamenHo-npouecyarneH kodekc) 2006 “Special rules for trying cases of crimes
perpetrated by minors” (Articles 385-395) relates only to child perpetrators.

138 Article 84 of CPC (HakasamesnHo-npouecyaneH kodekc) 2006.

Article 87 of CPC (HakazamesHo-npouecyarsneH kodekc) 2006 on the rights of the civil claimant and Article 79
on the rights of the private accuser.

140 Article 120 of CPC (HakasamesnHo-npouecyaseH kodekc) 2006. The law does not provide definition for ‘'close
relatives'. Court practice considered as 'close relatives' the parents, siblings andgrand-parents.

11 Article 140, para. 4 of CPC (HakasamenHo-npouecyaneH kodekc) 2006.
Article 1 para. 1 of CPC (Haka3zamenHo-nipouecyarneH kodekc) 2006.
Article 100 para. 2 of CPC (HakasamesiHo-npouecyaneH kodekc) 2006.
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Child victims under 14 years do not have the right to choose his/her own representative and
legal counsel. Parents/guardians make this choice according to the general rules concerning
the representation of children. If the child is 14 years of age and above, he/she may choose
the legal counsel with the consent of the parents. In cases of a conflict of interests between a
child and his/her parents/guardians, the authority has the obligation to appoint a special
representative (lawyer) and provide legal aid***. The authority must send its decision on legal
aid to the competent Bar Association. The Chair of the competent Bar Association must
appoint a lawyer who will protect the child's rightsl45. Children, like adults have the right to
ask the court for appointment of a specific attorney. The court must inform the Bar of this
preference and if there is a possibility the Bar ensures that this specific lawyer is appointed
as the child’s legal counsel™*. However, the Bar Association is not legally obliged to appoint
a lawyer specialised and trained to work with children.

2.1.8 Remedies or compensation exist for violation of rights and failure to act

Child victims (like adults) have the right to participate in court proceedings as civil claimants
by submitting the relevant claim. This claim must be submitted no later than the
commencement of the hearing at the court*’. However the court may refuse to accept it
even if it is submitted on time**®. Child victims may also choose to lodge the claim for
compensation before the civil court. Even though evidence with respect to the civil claim
should be collected during criminal proceedings, the civil court will hear the civil claim only if
the accused was found guilty.

Thus, child victims can request compensation in one of the following ways:

m The child victim can seek compensation directly before the civil courts. In this case the
victim has to wait until the criminal court issues its judgment and any compensation will
be awarded only if the criminal court finds the defendant guilty. The civil court is only
competent to decide on the amount of the compensation. Note that the time limit for
seeking compensation before the civil court is five years from the moment the crime was
committed™*®

m If the criminal court rejects the civil claim, the child victim can still seek compensation
before the civil courts. The procedure followed in this case is the same as in the previous
one. If the child victim decides to lodge the civil complaint at the criminal proceeding,
he/she must be very mindful of the time limit. If the pre-trial stage is long and the criminal
judge refused to accept the civil claim, the victim loses the possibility to ask for
compensation before the Civil Court if five years have elapsed since the date the crime
was committed. This means that the child victim must prepare both a civil complaint for
the criminal proceedings and, if there is a risk that the time limit may lapse, a claim for
the civil court. The civil court can issue its decision only after the criminal court issues a
sentence within the five years from the commission of the offence.

m If the court ceases criminal proceedings, compensation will be awarded only if the civil
court finds that the defendant committed the crime (even if the alleged offender is not
sentenced in criminal proceedings)m,

Note that children may exercise their right to compensation through their parents/guardians

(with respect to children below 14 years of age) or on their own with their parents’ consent

(with respect to children 14 years of age and above).

44 Article 25 para. 1 of Legal Aid Act (LAA) (3akoH 3a npasHama nomous) 2006.

Article 25 para. 4 of LAA (3akoH 3a npasHama nomowy) 2006.
Article 25 para. 5 of LAA (3akoH 3a npasHama nomowy) 2006.
Article 85 para. 3 of CPC (HakasamersnHo-ripouecyarneH kodekc) 2006.

Article 88 para. 2 of CPC (HakaszamernHo-npouecyarneH kodekc) 2006. If the judge considers that the collection
of evidence related to the civil claim will require too much time and efforts he/she may decide not to accept it in
the criminal proceeding.

9 Article 110 of Obligation and Contracts Act (OCA) (3akoH 3a 3adbmkeHusma u dozoeopume) 1950.
Article 88 para. 3 of CPC (HakasamesnHo-ripouecyarneH kodekc) 2006.
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Child victims have the right to appeal decisions of the prosecutors and judges which affect
their rights. Once again, children below 14 years of age can exercise this right through their
parents/guardians, whereas children 14 years of age and above may bring an appeal on
their own as long as they have their parents’ consent.

In Bulgaria, child and adult victims may seek compensation either from the offender or in
certain circumstances from the State. The right to receive compensation from the State is
regulated by the Support and Financial Compensation of Victims of Crimes Act (SFCVCA)
2007 (3akoH 3a nodnomazaHe U huHaHco8a KOMIeHcayusi Ha Xepmeu Ha NPpecmb/IeHUS).
This law provides rules for the support and compensation of child victims of severe crimes
such as terrorism, intentional homicide, intentional severe bodily injury, sexual abuse, severe
health injury, human trafficking, criminal organisation or other severe intentional crimes that
cause death or severe bodily injury151. This compensation can also be received by anyone
who sustains material injuries***.

Financial compensation is only one of the forms of compensation child and adult victims may
receive'®®, Compensation is awarded after the decision finding the offender guilty is
executed™™ or after the court or the prosecutor decides to cease criminal proceedings'*.
Compensation can be between 250 BGN (€125) and 5000 BGN (€2500)156. In cases of
sever?5i7ntentional crimes the victim can receive compensation up to 10 000 BGN (€
5000)™".

The complaint for the compensation under the SFCVCA (3akoH 3a nodnomazaHe u
uHaHco8a KoMneHcauus Ha xxepmeu Ha npecmuraeHus) 2007 is lodged with the National
Council for assistance and compensation for crime victims*®® and should contain information
about the victim, the circumstances of the crime, who and when was informed about the
crime, and reasons for compensationlsg. The time limit for asking for such compensation is
two months after the sentence is executed™®.

As noted above, no specific rules exist for children, though the compensation process takes
place within criminal proceedings, which means that children will receive the same care as
all vulnerable victims. As in any other case, the right of the child to compensation will be
exercised by a parent or guardian (for children below 14 years of age) or by the child with the
parent’s or guardian’s consent (for children 14 years of age and above).

51 Article 3 para. 3 of SFCVCA (3akoH 3a nodrnomazaHqe u chuHaHCO8a KOMIEHCAUUS Ha KEepmeu Ha

npecmuriieHus) 2007.

152 Article 3 para. 1 of SFCVCA (3akoH 3a nodrnomazaHe u (huHaHCco8a KOMMIEHCAUUS Ha Kepmeu Ha
npecmuriieHus) 2007.

153 Article 8 of SFCVCA (3akoH 3a nodrnomazaHe U (huHaHCo8a KOMIEHCAUUS Ha XEepMBU Ha MPeCMbIeHUs)
2007.

54 Article 12 para. 1 of SFCVCA (3akoH 3a nodnomaeaHe u chuHaHcogsa KoMreHcauus Ha xepmeu Ha
npecmurneHus) 2007.

155 Article 12 paras 2 and 3 of SFCVCA (3akoH 3a nodnomazaHe u chuHaHco8a KOMIEHcaUUsl Ha Xepmeu Ha
npecmuriieHus) 2007.

156 Article 13 para. 1 of SFCVCA (3akoH 3a nodnomazaHe u huHaHCO8a KOMIEHCaUUS Ha Xepmeu Ha
npecmuriieHus) 2007.

57 Article 13 para. 2 of SFCVCA (3akoH 3a nodnomasaHe u chuHaHcogea KoMreHcauus Ha xepmeu Ha
npecmbrneHus) 2007.

138 For further information see the ‘Exercise your Rights’ pamphlet.

159 Article 18 of SFCVCA (3akoH 3a nodnomazaxe u huHaHCco8a KOMMeHCaUus Ha Xepmeu Ha MpecnbrieHus)
2007.

180 Article 18 para. 3 of SFCVCA (3aKkoH 3a nodrnomazaHe U (hUHaHCO8a KOMIEHCAUUs! Ha Xepmeu Ha

npecmurieHus) 2007.
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2.2 The child as a witness

2.2.1 Reporting a crime

In general the provisions applicable to child victims are also applicable to child witnesses;
thus, please see Section 2.1.1.

2.2.2 Provision of information

No specific legal requirements for the provision of information to child witnesses who are not
also child victims have been identified. Therefore, please see Section 2.1.2 insofar as its
provisions would be applicable to child victims who are also witnesses.

2.2.3 Protection from harm and protection of private and family life

Please see Section 2.1.3 as no specific provisions have been identified for the protection
from harm and the protection of private and family life of child withesses who are not also
victims.

224 Minimising the burden of proceedings and ensuring a child-friendly environment

With respect to the minimisation of the burden of proceedings and the need to ensure a
child-friendly environment, no specific rules have been identified for child withesses who are
not also victims.

It should be noted that while the law provides that child victims can testify in private, such a
possibility is not offered to child witnesses who are not also victims of the crime®®.

Examination of child victims and witnesses more than once should be avoided and a second
interview should be considered only if their testimony cannot be read out™®®. Therefore,
children who are over 14 years of age can be examined more than once only if the testimony
they have already given cannot be read in the court. A child’s testimony shall be read during
the trial if:

m the witness is a child and his/her hearing was held in the presence of the accused and
his/her defendant®?;

m there is a substantive contradiction between the testimony given at the pre-trial stage
and at the trial stage'®*:
m the withess refuses to testify or insists that he/she forgot everything related to the
. 165
crime™>;

m there are objective obstacles for the witness to go to the court*®;

m the witness cannot be found or he/she has died167;

m the witness is not present during the court hearing and the parties agree to read the
record of his/her testimonylﬁs,

181 Article 263 para. 3 of CPC (HakasamesHo-npouecyasneH kodekc) 2006. Even in this case the child victim has

to speak in the presence of the offender. Special rules related to the testimony of the child witnesses are found in
Article 140 of CPC (Haka3zamesHo-nipouecyarseH kodekc) 2006.

182 Article 280 para. 6 of CPC (HakasamesHo-npouecyasneH kodekc) 2006. According to the study issued by the
Institute for Social Activities and Practices (ISAP) and the Judge’s Union (JU) ‘Report for research about the
system of criminal justice related to the children’s hearings as victims or witnesses of a crime’ child witnesses
who are the victim of a crime are heard 3-6 times during the criminal proceedings.

183 Article 280 para. 6 of CPC (HakasamesHo-npouecyasneH kodekc) 2006.

Article 281 para. 1(1) of CPC (HakazamerHo-npouecyaneH kodekc) 2006.

164

15 Article 281 para. 1(2) of CPC (HakaszamesHo-npouecyasneH kodekc) 2006.

Article 281 para. 1(3) of CPC (HakasamesiHo-npouecyaneH kodekc) 2006.
Article 281 para. 1(4) of CPC (HakazamesHo-npouecyaneH kodekc) 2006.
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It is worth highlighting that while the first rule (a) is directly related to child witnesses, the rest
are applicable to both children and adults. In any case the record of the child’s testimony can
be used only if it was given in the presence of the accused person and his/her Iawyer169 and
before a judge'’®. The hearing before the judge is a stage of the pre-trial criminal
proceedings which allows the use of the evidence obtained in subsequent stages of criminal
proceedingsm. However, the investigating authority is not obliged to follow this procedure.
The decision to hold a hearing before a judge should be taken by the investigating authority
or the prosecutor who supervises the investigation in the pre-trial stage if there is a risk that
the witness will be unable to be present in the judicial stage because of some objective
reasons (e.g., illness, absence from the country)'’%. The investigating body or the prosecutor
may also decide to use this procedure when the respective testimony is extremely important
for the criminal proceedingm. If the investigating authority has not availed itself of these
legal possibilities to ensure that the testimony can be read at trial, the judge can still use it
under certain circumstances®’*, but he/she cannot impose the sentence only on the basis of
that testimony'”>. According to the law, interviews of a child witness may also take place, if
relevant, by videoconference'’®. Currently, the Prosecutor’s Office is preparing special rules
concerning interview of children.

The child witness of a crime can be involved in other procedures for collection of evidence
especially at the pre-trial stage. For example, he/she could take part in procedures for
identification of persons or objects. However, there are no special rules for the child’s
participation in these procedures.’’

2.2.5 Protecting the child during interviews and when giving testimony

Please see Section 2.1.5.

2.2.6 Right to be heard and to participate in criminal proceedings

The child witness who is not a direct victim of the crime is not an active party to criminal
proceedings. With respect to their right to be heard please see Section 2.1.6.

2.2.7 Right to legal counsel, legal assistance and representation

Every witness (whether a child or adult) has the right to request a legal consultation with a
lawyer if he/she thinks that his/her testimony could put him in danger*’®. There are no
specific rules giving the child witness a right to choose legal counsel himself/herself. The
general rule is applicable: the parent/guardian decides whether there is a need for legal
counsel and chooses him/her in case of need. Special legal aid is not available for child
witnesses.

2.2.8 Remedies or compensation for violation of rights and failure to act

Child witnesses do not have the right to compensation and no right to appeal any decisions if
they are not the victims of the offence.

188 Article 281 para. 1(5) of CPC (HakazamernHo-npouecyaneH kodekc) 2006.

Article 281 para. 3 of CPC (Haka3zamersnHo-npouecyarsneH kodekc) 2006.
Article 281 para. 1 of CPC (HakazamenHo-npouecyarneH kodekc) 2006.
Article 223 of CPC (HakazamenHo-npouecyaneH kodekc) 2006.

Article 223 para. 1 of CPC (Haka3zamesnHo-npouecyarsneH kodekc) 2006.
Article 223 para. 1 of CPC (HakasamesHo-npouecyaneH kodekc) 2006.
Article 281 para. 4, of CPC (HakaszamenHo-nipouecyarseH kodekc) 2006.
Article 281 para. 8, of CPC (HakazamesnHo-npouecyaneH kodekc) 2006.
178 Article 140 para. 5 of PPC.

Y ipid.

78 Article 122 para. 1 of CPC (HakasamesnHo-npouecyaneH kodekc) 2006.
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2.3 The child as a suspect/ defendant

23.1 Age of criminal responsibility

The national legal framework related to the age of the criminal responsibility in Bulgaria is
provided in the Penal Code (PC) (HakasamersieH kodekc) 1968. There are no special courts
for child suspects/defendants in Bulgaria.

Only persons who are above 18 years of age can generally be held criminally responsible if
they understand the nature of the criminal act they commit'’®. Children between 14 and 18
years of age can be held criminally responsible if they are able to understand the nature of
their acts and are able to control their conduct™®’. However, criminal law provides special
rules for the criminal responsibility of child offenders™®*. Children below the age of 14 may
not be held criminally responsiblelsz; when a child between 8 and 14 years of age commits a
crime or another anti-social act the Local Commission for Combating Anti-social Behaviour

of Minors and Adolescents will impose correction measures on him/her.

In Bulgaria there are no special courts for children; however, the composition of the court
adjudicating the relevant cases is different to the courts which adjudicate cases against
adults. If the court must be composed by a judge and two jurors, then the jurors must be
teachers or educators'®,

Furthermore, special rules are envisaged regarding the sanctions which may be imposed
upon children. Children may be subject to fewer sanctions than adults'®. Furthermore, there
is a differentiation between the penalties which may be imposed on children aged 14 to 16
and those aged 16 to 18. For a more detailed presentation of the sanctions that can be
imposed upon children, please see Section 3.1.2.

2.3.2 Provision of information

Once indicted, the accused child has the same rights as any adult in criminal proceedings.
He/she has the right to be informed about what crime he/she is accused of and based on
what evidence®. He/she has the right to access the criminal case file and all materials in
it'®. He/she also has the right to be informed in advance of the court hearing. The court, the
prosecutor and investigating authorities have an obligation to provide this information to the
accused child or adult'™®. However, if the accused is a child, the participation of a defence
lawyer is obligatory™®.

There are no special rules regarding the way the accused child must be provided with such
information. Therefore, the relevant authorities should follow the general rules according to
which children have the right to participate in all aspects of the social life, unless there is a
more specific provision. The information should be provided in the presence of the parents or
guardians and the subpoena should be delivered to the child and his/her parents.

79 Article 31 para. 1 of PC (HakazameneH kodekc) 1968. The provision uses the notion ‘compos mendis’to

describe the ability to understand the act and its consequences.
180 Article 31 para. 2 of PC (HakazameneH kodekc) 1968.

Article 31 para. 4 of PC (HakazameneH kodekc) 1968. These special rules are described in PC
(HakaszameneH kodekc) 1968 and CPC (HakazamenHo-npouecyaneH kodekc) 2000.

182 \Where a child under the minimum age of criminal responsibility commits an act that would otherwise be
considered a criminal offence, the matter is not dealt with in criminal proceedings. Further information on how
such children is dealt with in any other judicial proceedings are provided in the Civil and Administrative reports as
appropriate.

183 Article 390 para. 1 and para. 2 of CPC 2006.
184 Article 63 of PC 1968.
185 Article 55 para. 1 of CPC (HakasamesnHo-npouecyaneH kodekc) 2006.
186 :y.:
ibid.
187 Article 153 of CPC (HakasamesHo-npouecyarneH kodekc) 2006.
Article 94 para. 1(1) of CPC (HakasamesHo-npouecyaneH kodekc) 2006.
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Subpoenas must contain the information noted in Section 2.1.2. The parents must be
informed about the accusation and evidence against their child as well as the completion of
the pre-trial stage of the proceedingslgg. Their presence is not obligatory when the child
suspect is examined — it depends on their own will*®°. Thus, in criminal proceedings, parents
or the guardians of the accused child must be informed of all aspects of the proceedings but
their participation is not a condition for the validity of the acts of the prosecutor, the
investigating authority or the court™*,

233 Immediate actions following first contact with police or other relevant authority

As mentioned in Section 2.3.2, parents can but are not obliged to be present when their child
is being examined. In the case of detention, the respective body must notify immediately the
person named by the detained person'®. As a general rule, from the moment of detention,
the person has the right to a defence counsel'®®. No information on whether there are any
legal time limits to arrest a child has been identified.

234 Conditions for pre-trial detention/custody

In Bulgaria there are two stages in the pre-trial phase of criminal proceedings.194 During the
first stage, similar to adults, the child suspect is not yet indicted and can be interviewed by
the investigating authority and held in a detention facility by the police for up to 24 hours*®
or for up to 72 hours after the prosecutor decides. The detention in custody of children must
only occur in exceptional cases'®. In the second stage, if there is sufficient evidence of a
crime, the investigating authority is obliged to detain the accused child if considered
necessary.

With respect to children over 14, the following measures can be ordered by the investigating
authority:

m  Supervision of the accused child by his/her parent(s) or guardian(s)lg7;

m  Supervision of the accused child by the administration of the correctional educational
institution where the child has been placed'®®;

189 Article 389 para. 1 of CPC (HakasamesnHo-npouecyaneH kodekc) 2006. See also Article 219 CPC
(HakasamenHo-npouecyaneH kodekc) 2006 on the general rules related to the provision of information to the
accused concerning the accusation.

199 Article 389 para. 2 of CPC (HakasamesnHo-npouecyarneH kodekc) 2006.
9% Article 392 para. 2 of CPC (HakazamersnHo-npouecyarseH kodekc) 2006.
Article 63 para. 6 Ministry of Interior Act.
Article 63 para. 5 Ministry of Interior Act .

According to Article 192 para. 2 of CPC (HakasamenHo-ripouecyaneH kodekc) 2006 the pre-trial procedure
shall include 2 stages: investigation and actions of the prosecutor after the finalisation of the investigation. During
the first stage the pre-trial procedure shall be instituted where there is a legal ground and sufficient data that an
offence has been committed. Then when enough evidence against a person has been gathered, and there are no
grounds for the discontinuation of the penal procedure, the investigating authority shall report to the prosecutor
and the person accused of the crime shall be constituted as as defendant with a decree. It should be noted that
detention in custody shall be taken when a grounded assumption that the defendant has committed a crime,
which is punishable with imprisonment or other stricter punishment, has been made and the evidence on the case
indicates that a real danger exists of the defendant absconding or committing another crime. During the second
stage of pre-trial criminal proceedings the prosecutor may: discontinue the procedure, suspend it, propose the
defendant to be relieved of criminal liability, propose an agreement on the outcome of the criminal case, or bring
the defendant before court by submitting an act of indictment.

195 Article 17 para. 2 of CPC (HakazamernHo-npouecyaneH kodekc) 2006.
Article 386 para. 2 of CPC (HakasamesiHo-npouecyaneH kodekc) 2006.

Article 386 para. 1(1) of CPC (HakazamernHo-npouecyaneH kodekc) 2006. This measure is very similar to
correctional measure provided in Article 13 para. 4 of CAMBAA; however, in this case the measures aims not only
at correcting the child’s behavior but also at ensuring that he/she will take part in the criminal proceedings and
that he/she will not commit another crime.

198 Article 386 para. 1(2) of CPC (HakazamesHo-npouecyaneH kodekc) 2006.
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m  Supervision of the accused child by the administration of the correctional education

school where child has been placed before the crime **;

m  Supervision of the accused child by the inspector of the Child Pedagogy Room or a
member of the Local Commission for Combating with Anti-social Behaviour of Minors

and Adolescents®;

s Detention®™.

Pre-trial detention for children accused of crimes should be used as an exceptional measure,
only if there is no other way to ensure that the necessary evidence is collected. Nonetheless,
a child may be held in pre-trial detention only as a measure of last resort*®?. Child suspects
must be detained separately from adults in rooms which are proper for their age®*. The
investigating authority must immediately inform the child’s parents or the guardians and the
director of his/her school about the detention. As in the case of adults, the period during
which children can be detained varies. In case of severe crimes, the detention cannot last for
more than one year. If the crime is severe, the defendant can be detained for one year and
in most severe cases for two years. In all other cases, the pre-trial detention cannot be
longer than two months®*,

Accused persons, whether adults or children, and those under trial have the right to visits, to
a telephone connection with relatives, close people, legal counsel and the guardian in a
procedure, determined by the Chief Director of the Execution of Penalties Chief
Directorate®®.

235 Protection of private and family life

In cases involving child offenders the court is obliged to hold its hearings privatelyzos. There
is a general prohibition to disseminate information which is collected during the court
proceedings®”’.

According to the principle of the presumption of innocence under Article 16 CPC, the
defendant, whether adult or child, must be considered innocent until the conclusion of the
criminal proceedings with an effective verdict establishing the contrary.

Courts have some discretionary powers to order the disclosure of information related to the
proceedings of child offenders as, according to Article 13 CPC, Courts and the investigating
bodies must, within the limits of their competence, be required to take all measures to ensure
the detection of the objective truth. There are no other specific rules related to the protection
of the child defendant’s identity, private and family life.

2.3.6 Alternatives to judicial proceedings

If the child committed a crime which is not too dangerous due to aberration or
thoughtlessness*®® the prosecutor might decide to not start criminal proceedings. In that
case, the prosecutor can inform the Commission for Combating Anti-social Behaviour of

199 Article 386 para. 1(2) of CPC (HakazamernHo-npouecyaneH kodekc) 2006.

Article 386 para. 1(3) of CPC (HakasamenHo-npouecyaneH kodekc) 2006.
Article 386 para. 1(4) of CPC (HakasamenHo-npouecyaneH kodekc) 2006.

Article 386 para. 1 of CPC (HakasamesnHo-nipouecyaneH kodekc) 2006 provides a number of alternatives to
detention which must be pursued before detention is imposed according to Article 386 para. 2 of CPC
(HakazamenHo-npouecyaneH kodekc) 2006.

203 Article 386 para. 4 of CPC (HakasamesHo-npouecyaneH kodekc) 2006.
Article 63 para. 4 of CPC (HakazamersnHo-npouecyarseH kodekc) 2006.
Article 256 Law on execution of penalties and detention.

Article 391 para. 1 of CPC (HakazamesnHo-npouecyarsneH kodekc) 2006.
207 Article 1 para. 5 of PDPA.

208 A child is considered to act out of thoughtlessness if he/she acted without serious intention to harm somebody
or something, if he/she was influenced by an adult or acted because of his/her wish to prove his/her maturity.
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Minors and Adolescents®®® which can take measures which are not noted in the child's
criminal record.

The court might also decide to impose upon the child educational measures®™°. In these
cases the court will either inform the Local Commission for Combating Anti-social Behaviour
of Minors and Adolescents or will choose itself the correctional and educational measures
under the Combating Anti-social Behaviour of Minors and Adolescents Act®™.

There are two legally regulated procedures which are not per se alternatives to judicial
proceedings, but are special forms of proceedings:

a) The Brief court investigation in the procedure before the first instance court®'?;

b) Settlement of the case by agreement.

It should be emphasised that these procedures are applicable only with the consent of the
defendant and there is no requirement for the consent of the parents of the defendant. The
agreement according to Article 381 CPC must be made in writing and signed by the
prosecutor and legal counsel. The defendant must sign the agreement, if he/she agrees with
it, after he/she declares that he/ she waives the Court’s jurisdiction with regard to the case by
order of the general procedure. The contents of the final agreement must be entered in the
Court records and signed by the prosecutor, the legal counsel and the defendant. The
consent of the defendant during the Brief court investigation in the procedure before the first
instance must also be written in the Court record.

2.3.7 Minimising the burden of proceedings and ensuring a child-friendly environment

During criminal proceedings the investigating officer, the prosecutor or the court should
gather information about the personality of the accused child. It is important not only to
collect information about the child's age and level of education but also about his/her
personal life. The authorities must check whether the crime was conducted under the
influence of an adult person®?.

The investigating officers who carry out the pre-trial proceedings customarily (but are not
214

obliged to) have special training”™.

Concerning crimes committed by children, in order to minimise the burden of the
proceedings the CPC (HakasamenHo-npouecyasneH kodekc) 2006 provides for a special
panel of judges and jurors. Even though there is no obligation for the judge to have any

additional training and/or education, the jurors must be teachers or instructors .

The court may decide to invite inspectors from CPR during the hearings and/or invite
persons from the accused child’s school**®.

The parents or the guardians of the accused children must also be invited to take part in the
court proceedings as they have the right to support the accused child, to request the
collection of evidence and to ensure that the rights of their child are respected217.

When the defendant is a child, the CPC (HakasamenHo-rpouecyasneH kodekc) 2006

prohibits the participation of a private accuser in criminal proceedingsm. This means that

299 Article 61 para. 3 of PC (HakasamesneH kodekc)1968.

Article 61 para. 1 of PC (HakazameneH kodekc) 1968.

Article 61 para. 2 of PC (HakasameneH koOekc)1968.

212 Chapter 27, Article 369a-374 of CPC.

213 Article 387 of CPC (HakasamesHo-npouecyaseH kodekc) 2006.

Article 385 of CPC (Haka3zamenHo-rnipouecyarseH kodekc) 2006. The rule does not specify what kind of
preparation they should have.

215 Article 390 para. 2 of CPC (HakasamesHo-nipouecyaneH kodekc) 2006.
Article 391 para. 2 of CPC (HakazamesHo-npouecyarsneH kodekc) 2006.
Article 392 of CPC (HakasatenHo-npouecyaneH kogekc) 2006.

Article 392 para. 4 of CPC (HakazamesnHo-npouecyarneH kodekc) 2006.
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while in general the private accuser may continue criminal proceedings even if the
prosecutor is of the opposite opinion, in cases against children the case can never be
prolonged against the opinion of the public prosecutor.

During the hearing the judge may order that the child defendant be temporarily removed
from the court room if the discussion may have a negative influence on him/her®*®.
Furthermore, the court, the prosecutor or the investigation authority may decide to invite a
psychologist or a pedagogue to be present during the examination of the accused child .

Criminal proceedings must be completed without undue delay221. The criminal cases in

which the accused (child or adult) is in detention must be heard before other cases*?. The
pre-trial stage of the proceedings must be completed within two months®*®, However, it is
possible to extend this period whenever neces:sary224 in order to collect more evidence or if
the case is complicated. The decision for the extension is taken by the Chief of the
prosecutor's office. The extension may be up to four months. If the pre-trial phase needs to
be further extended, that decision must be taken by the Chief of the second instance
prosecutor's office?®.

2.3.8 Protecting the child during interviews and when giving testimony

Child suspects/defendants must always be represented by a lawyer®°. The pre-trial

investigation must be completed by a specially trained investigator who must ensure that the
relevant evidence is collected in a manner which is as child-friendly as possiblem_ A
pedagogue or a psychologist must take part in the pre-trial proceedings and/or in the court
hearings to support the child defendant if the prosecutor/investigator (at the pre-trial stage)

or the judge (at trial) considers this necessary??.

The prosecutor and the investigating body have the right (but not an obligation) to examine
the child in the presence of a judge. In this way it can be ensured that the information
gathered is admissible in court. Further, children who have been taken into custody can be
questioned and asked to make a signed statement concerning their involvement in the crime.
A lawyer must participate in such an examination®*® and must sign the protocol of the
examination®®.

The court must consider the child’s age, maturity, level of education and possible influence
231

from adults™".

Children have the right to be assisted by an interpreter or translator®®%. No rules
acknowledging the child’s right to use assistance from friends or another person of trust who
are not lawyer or parent/guardian have been identified.

219 Article 393 of CPC (HakasamenHo-npouecyaneH kodekc) 2006.

Article 388 of CPC (HakazamenHo-npouecyaneH kodekc) 2006.

Article 22 para. 1 and para. 2 of CPC (HakasamernHo-ripouecyarneH kodekc) 2006.
Article 22 para. 3 of CPC (HakazamersnHo-npouecyarseH kodekc) 2006.

Article 234 para. 1 of CPC (HakasamesHo-npouecyaneH kodekc) 2006.

Article 234 para. 3 of CPC (HakasamesHo-npouecyaneH kodekc) 2006.

225 ibid.

226 Article 94 of CPC (HakasamenHo-npouecyaneH kodekc) 2006.

Article 385 of CPC (HakasatenHo-npouecyaneH kogekc) 2006.

Article 388 of CPC (HakasatenHo-npouecyaneH kogekc) 2006.

Article 94 para. 1(1) of CPC(HakasaTtenHo-npouecyaneH kogekc) 2006.

Article 237 of CPC (HakasartenHo-npouecyaneH kogekc) 2006. The signature is a proof that the lawyer took
part in the examination and ensured that the rights of the child were respected. Note however that many times
suspects are first examined as witnesses since witnesses cannot refuse to speak before investigating authority.

%! Article 386 of CPC (HakasaTenHo-npoliecyaneH komekc) 2006.
Article 21 para. 2 of CPC (HakasaTtenHo-npotecyaneH kogekc) 2006.
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239 Right to be heard and to participate in criminal proceedings

The accused has the right to give testimony and to explain his/ her position at any stage of
the criminal proceeding. He/she has the right to act alone even if he/she has a legal counsel.
The accused has the right to give or refuse to give testimony and to explain his/her position
at any stage of the criminal proceeding.?®® The accused child like the adult also has the right
of a ‘last word’ after the oral pleadings of the parties have been concluded at court
proceedings®’. He/she exercises or refuses to exercise this right personally, not through
his/her lawyer and/or parents/guardians.”®

No rules specific to the child’s right to be heard and to participate in criminal proceedings
have been identified. The accused child, like an adult, has the right to know about what they
are accused, to be informed about the progress of proceedings and about his/her rights as a
party to proceedings, to be heard in matters affecting them and have their views taken into
account™. He/she may exercise these rights without any limitation. The lawyers and
pedagogue are a guarantee that the child will understand all information provided.

2.3.10 Right to legal counsel, legal assistance and representation

Every accused person has the right to be represented by a lawyer during criminal
proceedings. For child offenders, representation by a defence counsel is mandatory. If the
accused or his/her parents/guardians cannot afford a lawyer, the court has the obligation to
appoint one®*’.

There are no specific rules which allow the child defendant to choose the legal counsel
himself/herself. Special legal aid is available for child defendants. Parents/guardians make
this choice in accordance with the general rules concerning a child’s representation.238 If the
parents do not want to appoint legal counsel or they do not have possibility to do this, the
relevant authority has an obligation to appoint a special representative (lawyer) and provide
legal aid to the child®**.

The authority’s decision on legal aid is sent to the competent Bar Association. The Chair of
the competent Bar Association must appoint an attorney who will protect the child's right524°.
Children, like adults have right to ask the court for the appointment of a specific attorney.
The court must inform the Bar Association of this preference and if it is possible the Bar
ensures that this specific attorney is appointed as a legal counsel®**. However the Bar
Association is not legally obliged to appoint a lawyer with specialisation and experience in
working with children. If the court does not ensure that child defendants are appointed a
legal counsel, it constitutes a serious violation of the procedural rules and the whole criminal
proceedings will be compromised.

2.3.11 Remedies or compensation for violation of rights and failure to act

There are no rules providing compensation for the accused. Only if a child is wrongly
accused may he/she claim compensation under the State and Municipalities Liability for
Damages Act (SMLDA) 1989 (3akoH 3a omeogopHocmma Ha Obpxxagama u obwuHume 3a

233 Article 115 para. 3 of CPC (HakasaTenHo-npouecyaneH kogekc) 2006.

234 Article 297 para. 1 of CPC (HakasaTtenHo-npouecyaneH koaekc) 2006.

35 Article 297 para. 1 of CPC (Haka3saTtenHo-npouecyaneH kogekc) 2006.

2% Article 55 paras 1 and 2 of CPC (HakasaTtenHo-npouecyaneH kogekc) 2006.
Article 94 para. 1(1) of CPC (HakasatenHo-npouecyaneH kogekc) 2006.

Child victims under 14 years do not have the right to choose his/her own representative and legal counsel. If
the child is above 14 years he/she could choose the legal counsel with the consent of the parents - Articles 3 and
4 of LPF (3akoH 3a nuuaTta n cemeincreaTta)l949.

239 Article 25 para. 1 of LAA (3akoH 3a npaBHaTta nomoli) 2006.
Article 25 para. 4 of LAA (3akoH 3a npaBHaTa nomolu) 2006.
Article 25 para. 5 of LAA (3akoH 3a npaBHaTa nomoLu) 2006.
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s8pedu) or avail himself/ herself of the relatively new procedure under the Judiciary System
Act (JSA).**

Children cannot appeal decisions of the courts on their own. Based on the general rules
related to children's representation, they can appeal such decisions with the consent of their
parents/guardians. They may also appeal them through their lawyers.

242 Chapter three “a” of JSA (3akoH 3a cbae6Hata Bnact) 2007, (Chapter in force since 1 October 2012):
“Reviewing applications against infringement of the right to be heard within a reasonable time limit”.
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3 Child-friendly justice after judicial proceedings

3.1 The child as a victim or offender

3.1.1 Provision of information

Child victims, like adult victims have the right to be informed about the sentence imposed
upon the perpetrator and about any subsequent appeals. However, child victims are entitled
to this information only if they have acquired the status of private accuser and/or civil
claimant during criminal proceedings. Otherwise, child victims, like adult victims, have the
right to be informed about criminal proceedings only if they have lodged a special request to
the investigating authorities and have given their correspondence address®*.

Child victims may receive support from organisations that support victims both during and
after the judicial proceedings. Most of these organisations are NGOs***. Even though not
legally obliged, the CSD usually informs the child about the possibility to be supported by
these organisations. Policemen or investigating authorities also may inform the victims of
their right to use such services.

The court informs the child directly of its decision if he/she is in the court room. If not, with
respect to children who are below 14 years of age the court has an obligation to send the
information to the child through his/her parents or guardian3245. There are no special rules in
the criminal legislation with respect to the provision of information to child victims 14 years of
age and above, i.e. a child victim 14 years of age and above can receive a subpoena but
his/her parents must give their consent. Child offenders above 14 years of age, like adults
offenders, also have the right to be fully informed about criminal proceedings including the
sentence imposed, how to appeal against it, and the reasons for the sentencingm.

3.1.2 Sentencing

The aim of the measures and sanctions imposed upon a child offender is to correct the
247

child's behaviour and prepare him/her for socially useful work“*".

Therefore, in order to achieve this goal both the court and the prosecutors always have the
obligation to seek the reasons why child offenders committed the respective offences. If they
find that the reason is an aberration or thoughtlessness and the crime does not represent a
great social danger, they may decide to refrain from initiating criminal proceedings. In this
case they must apply corrective educational measures under the CABMAA (3akoH 3a 6opba
C MpomuoobLEecMeeHUME NPOsi8U Ha MaoIemMHUMe U HermbaHonemHume) 1958**. The

correctional measures include®*:

1. warning (to stop committing crimes);
2. obligation to apologise to the victim;

3. obligation to take part in counselling, educational programmes and programmes which
will help him/her to overcome such deviations;

243 Article 75 of CPC (HakasatenHo-npouecyaneH kogekc) 2006.

The list of organisations that work in the area of support of the victims is available at: https://e-
justice.europa.eu/contain_rights _of victims _of crime _in_criminal proceedings-171-BG-
bg.do?clang=bg&idSubpage=2&member=1#n01.

245 Article 178 of para. 5 of CPC (HakasaTenHo-npoliecyaneH kogekc) 2006.
Article 55 para. 1 CPC (HakasaTtenHo-npouecyarneH kogekc) 2006.
Article 60 of PC (HakasateneH kogekc) 1968.

Article 61 para 1 of PC (HakasaTeneH kogekc) 1968.

Article 13 para. 1 of CABMAA (3akoH 3a 6opba ¢ npoTrMBo0bLLEeCTBEHUTE NPOSBU HA MANONETHUTE U
HEMbAHONETHUTE).
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4. placement under the educational supervision of his/her parents or persons with whom
he/she lives;

placement under the educational supervision of the public supervisor;

prohibition to enter certain places and/or facilities;

5
6
7. prohibition to have contacts with certain persons;
8. prohibition to change his/her permanent address;
9

obligation to repair the injuries with his/her own efforts;
10. obligation to provide community service;
11. placement in a social — pedagogical institution;
12. warning to be placed in an upbringing school with a probation period of 6 months;
13. placement in an upbringing school.

The court can either order the correctional measure itself and inform the Local Commission
or send the file to the commission requesting the imposition of the appropriate correctional
measure®’. In this case the prosecutor may express only his/her opinion about the
measures and give some advice relating to the effectiveness of the measures®".

If there is no reason to dispense with criminal proceedings and the court finds a child
offender above 14 years of age guilty for the crime, the following penalties can be
imposed®®*:

1. Deprivation of liberty*>

2. Probation®*

3. Public reprimand®®;

4. Deprivation of the right to exercise a profession related to the crime?®®.

With respect to child offenders, under certain conditions the penalties imposed can be
replaced with others in order to reduce the severity of the sanction. In order to do this, the
age of the offender is taken into consideration. In particular, child offenders are separated in
two groups on the basis of their age when they committed the crime: offenders below the
age of 16 years and offenders 16 years of age and above. With respect to children below 16
years of age the court first reduces the punishment and then takes into consideration all
arguments for decreasing or increasing the sanction within the reduced limits.

Thus, for child offenders younger than 16 years of age the general punishments will be
changed as follows:

a) If an adult would be subject to life imprisonment, the child offender shall be punished
with imprisonment for three to ten years®"

b) If an adult would be subject to imprisonment for more than ten years, the child offender
shall be punished with imprisonment for up to five years®®

20 Article 61 para 2 of PC (HakasateneH kogekc) 1968.

Article 61 para 3 of PC (HakasateneH kogekc) 1968.

Note that the PC (HakasaTteneH kogekc) 1968, provides in total 11 types of punishments for adults; however,
there are no punishments specifically for children.

253 Article 62 para 1 of PC (HakasateneH kogekc) 1968.
Article 62 para 2 of PC (HakasaTeneH kogekc) 1968.
Article 62 para 3 of PC (HakasaTeneH kogekc) 1968.

Article 62 para 4 of PC (HakasateneH koaekc)1968 in connection with Article 37 para 1(7) of PC
(HakasaTeneH kogekc) 1968. Only if explicitly stipulated by the Speacial part of the PC.

57 Article 63 para. 1(1) of PC (HakasaterneH kogekc) 1968.
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¢) If an adult would be subject to imprisonment for more than five years, the child offender
shall be punished with imprisonment for up to three yearszsg;

d) If an adult would be subject to imprisonment for up to five years, the child offender shall
be punished with imprisonment for up to two years, but no more than the adult would be
punished®®.

e) If the punishment for an adult should be a penalty, the child offender shall be punished
with a public reprimand, i.e. dissemination of information about the offence via the
media”®".

With respect to children 16 years of age and above, the court uses this mechanism only
when the case is for a severe crime and the punishment will be many years of
imprisonmentm.

If the child offender was between 16 and 18 years old when he/she committed the offence
the penalties which can be imposed are as follows:

m If an adult would be subject to life imprisonment, the punishment for the child offender
would be imprisonment between 5 and 12 years®?;

= If an adult would be subject to imprisonment of at least 10 years, the punishment for the
child offender would be imprisonment for two to eight years®*.

The judge will impose the penalty in each case taking into account the information collected
about the child offender’s behaviour and the act committed, the reasons for committing the
crime and all other circumstances which extenuate or aggravate the guilt of the child®®.

A decision imposing imprisonment for up to three years can be suspended for a period from
one to three years. *°® In this period the convicted child must not commit any crimes. If
he/she commits a crime of general nature during this time the first sentence will be executed
together with the second one®® or the court could decide that the child can be released
partially or entirely from serving the sentence whose fulfilment has been postponed *®.

If the court orders that the child be imprisoned for a period less than a year and the
execution of the decision has not been suspended, the child offender shall be released after
serving part of his/her sentence and will then be placed in a correctional school or the judge
will order other measures under the CABMAA (3akoH 3a 6opba ¢ npomugoobuiecmeeHume
nposisu Ha MasonemHume u HembaHonemHume)®®®. However, this rule is not applicable
when the child offender has been sentenced because of an offence committed during
imprisonment or after he/she turned 18 years of age or if this conviction is not his/her first.

270

2% Article 63 para. 1(2) of PC (HakasaTeneH kogekc) 1968.

Article 63 para. 1(3) of PC (HakasateneH kogekc) 1968.
Article 63 para. 1(4) of PC (HakasateneH kogekc) 1968.
Article 63 para 1(5) of PC (HakasateneH kogekc) 1968.

Article 63 of PC (HakasateneH kogekc) 1968. See more about this system see in: Metodieva, Yuliana; CIELA
2008 ‘Legal regime of the juvenile offenders’, para 128-135.

283 Article 63 para. 2(1) of PC (HakasaTeneH kopekc) 1968.
Article 63 para. 2(2) of PC (HakasateneH kogekc) 1968.

Article 63 para. 3 of PC (HakasarteneH kogekc) 1968 in connection with Article 54 of PC  (HakasateneH
kogekc) 1968.

266 Article 69 of PC (HakasaTeneH kogekc) 1968.

Article 69a of PC (HakasateneH kogekc) 1968.

Article 69 para. 2 of PC (Haka3aTeneH kogekc) 1968.
Article 64 para. 1 of PC (HakasateneH koaekc)1968.
Article 63 paras 3 and 4 of PC (HakasateneH kogekc) 1968.
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For the sentencing of adults for offences committed as children above 14 years old, the
punishments stipulated for the child offenders by the special part of this Code must be
replaced by the general (adult) sentences®’.

3.13 Deprivation of liberty

Child offenders are subject to measures entailing the deprivation of their liberty only in case
there are no other measures which can ensure their correction. Please see Section 3.1.2 on
the deprivation of liberty measures which can be imposed upon child offenders.

Child offenders who are deprived of their liberty are held in separate facilities from adult
offenders®’®. There are only two correctional institutions for the detention of child offenders in
Bulgaria — one for boys and one for girls*”>. When the child turns 18 he/she should be
transferred to a regular prison. However the prosecutor may decide to prolong the time
he/she is detained in the correctional facility until the child completes his/her education, but
not after he/she turns 20 years old*"*

During their imprisonment, children have right to continue their education and thus, the
detention facilities have the obligation to ensure that detained children can participate in
educational programmes®’.

In addition, detention facilities must ensure that children have all possibilities for re-
socialisation. Therefore, they must allow child offenders to have contacts with their relatives,
persons who may have a positive influence on them as well as and with NGOs’
representativeSZ76. The director of the facility may allow additional time for meetings between

the child and member of his/her family if they have a positive influence upon him/her®”’.

Early release

Child offenders may be released early278 upon the proposal of the prosecutor of the region

where they are sentenced?”® and the Commission responsible for the imposition of
disciplinary punishmentszao. The proposal shall be heard by the regional court in the region
where the sentence is executed®®".

If the court rejects the proposal for an early release, a new one may be lodged with the court
at the earliest after three months from the rejection®®.

The time that children have spent attending educational programmes must be counted as
served time. This will lead to earlier release®®.

2" Article 63 CPC.

22 prticle 65 of PC (HakasaTeneH konekc) 1968.

%3 Mateeva, Yuliana, ‘Legal regime of the juvenile offenders’ Ciela, 2008. page 103.

274 Article 65 para. 2 of PC (HakasaTeneH kogekc) 1968.

Article 189 para. 1 of Execution of the Punishments and the Arrests Act (EPAA) 2009.
276 Article 190 para. 1 of EPAA 2009.

27 Article 190 para. 3 (2) EPAA 2009.

278 Article 70 and 71 of PC (HakasateneH kogekc) 1968.

Article 437 para. 1 (1) CPC (HakasaTenHo-npoLiecyaneH konekc) 2006.

Article 437 para. 1 (2) CPC (HakasatenHo-npouecyaneH kogekc) 2006 in combination with Article 73 of
Execution of the Punishment and Arrests Act (3akoH 3a usnbriHeHUe Ha Haka3aHusima u 3adbpxaHemo nod
cmpaxa). According to Article 73 EPAA members of the commission are: the Chief of the prison/facility, the
deputy chief responsible for security, the person responsible for observing the work undertaken at the
prison/facility, the head social worker, the psychologist of the prison/facility and a member of the Local
Commission for Combination with Anti-social Acts of Minor and Adolescent, During the meetings of the
Commission the prosecutor may be present.

281 Article 438 and Article 439 of CPC (HakasaTenHo-npouecyarneH kogekc) 2006.
Article 443 of CPC (HakasartenHo-npouecyaneH kogekc) 2006.

Article 189 para. 2 of EPAA 2009. Article 178 para. 1 of EPAA 2009 provides that every two working days
must be counted as three days.
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Restriction of liberty as correctional measure

Apart from imprisonment, child offenders may be subject to other measures which entail the
deprivation of their liberty. As a correction measure, the Local Commissions and the court
may place in social pedagogic institutions and upbringing schools children over eight years
old (who have committed an anti-social act or a crime that does not represent a great social
danger®®) or children considered prone to committing an anti-social act®®®. Despite the fact
that these facilities are legally considered as places for the execution of ‘correctional
measures’, in reality placement here is nothing less than a measure restricting a child’s
liberty?®®. The placement in the social pedagogic institutions is supposed to be a less
restrictive measure than the placement in a correctional school®®” even though both
institutions impose the same correctional measures and restrictions®®.

Compensation for the detention imposed

If the child has complaints concerning the conditions of detention he/she has the right to start
administrative proceedings against the State/municipalityzeg. The complaint must be
submitted by the child with the consent of his/her parents or guardians.

Monitoring the detention places for children

The National Ombudsman has an obligation as a National Preventive Mechanism under the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment to monitor places for detention, including those for child offenders.

The SACP also monitors the social schools — institutions and upbringing schools —
institutions (correctional schools).

3.14 Criminal records

Sentences imposed upon children and adults are recorded in a special register*®®. Based on
these records the Criminal Records Bureaux which are responsible for collection of
information on sentences provide copies of children’s and adults’ criminal records. However,
the criminal record is ex officio expunged in the following cases: if the person has been
sentenced conditionally and during the conditional period he/she did not commit another
crime; if the person has been sentenced to imprisonment or probation and he/she did not
commit another crime within three years after serving his/her sentence; if the person has
been forbidden from exercising a specific profession and he/she did not commit another
crime after one year from serving his/her sentence®. Besides the exoneration by right>*?,
there are just two types of exoneration: judicial exoneration®*® and absolute exoneration®®*.

284 Article 13 of CABMAA (3akoH 3a 6opba ¢ NPOTUBOOOLLECTBEHNTE NPOSIBU HA MaNOMNETHUTE U

HenbnHonetHute) 1958.
285 Article 28 of CABMAA (3aKOH 3a 6opba c NPOTUBOOOBLLECTBEHUTE NPOSIBM HA MANONETHUTE U
HenbaHoNeTHUTE) 1958.

2% State Agency for Child Protection; ‘Analytical report about the assessment of social pedagogic institutions and
upbringing schools — institutions’, 2009. (‘AHasiumuy4eH doknad om oueHka Ha coyuasnHo-nedazoauvyeckume
UHMepHamu u 8b3rnumameJsiHuU yyunuua — uHmepHamu')

287 Article 13 of CABMAA (3akoH 3a 60p6a ¢ npoTMBOOBLLECTBEHUTE NPOSIBY HA MaroneTHUTE 1
HenbnHonetHute) 1958.

28 State Agency for Child Protection; ‘Analytical report about the assessment of social pedagogic institutions and
correction schools’, 2009.

%89 such proceedings will be initiated under the SMLDA (3akoH 3a OTTOBOPHOCTTa Ha AbpaBaTa 1 obLunH1TE 3a
Bpeau) 1989.

29 Regulation 8/26.2.2008 for functioning and organisation of Bureaus for criminal records (Haped6a 8/26.02.208
3a ¢hyHUuume u opeaHusayusima Ha bropama 3a cbOumMocm).

291 Article 85 of CPC (HakasaTenHo-npouecyaneH kogekc) 2006.
Article 86 of CPC (HakasaTenHo-npouecyaneH koaekc) 2006.
Article 87 of CPC (HakasaTenHo-npouecyaneH kogaekc) 2006.
Article 88a of CPC (HakasatenHo-npouecyaneH kogekc) 2006.
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When the criminal record is expunged, information on penalties imposed is no longer visible
in the certificates®® issued by the Criminal Records Bureau.

However, the record continues to exist and Criminal Records Bureaux have the obligation to
reveal all information about the sentences imposed upon a person when the court, the
investigating authority or the prosecutor request such information. There are no special rules
for child offenders except for the rules relating to the replacement of the punishment with a
milder one which also means that the relevant entries in the register are expunged in a
shorter period of time.

295

Article 34 para 3 of Regulation 8/26 February 2008.
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Strengths and potential gaps

In Bulgaria, several rules have been identified for the protection of children’s rights. Children
have the right to participate in every kind of proceeding which may affect their interests. The
prohibition of discrimination on the ground of age further strengthens the position of children
in Bulgaria. Additionally, specific rules and mechanisms have been established to protect
child victims of human trafficking while victims may also seek compensation for damages
directly from the State under certain circumstances. Finally, steps have been taken to ensure
the coordination of professionals who work with child victims while various NGOs provide
them with support.

With respect to child suspects/offenders, it is noted that the minimum age for criminal
responsibility is 14 years of age. The deprivation of liberty is a measure of last resort for child
offenders. When the court imposes detention, children must be placed separately from
adults. This is also applicable when the child is detained by the police.

Moreover, child suspects/offenders can receive legal aid under the same conditions as
adults. However, child offenders must obligatorily be represented by a lawyer throughout
criminal proceedings in order to ensure that the child’s rights are protected.

Gaps

In general, there are no rules related to the professional training of officials working with
children and on vetting. Moreover, no provisions have been identified regulating the
relationship between lawyers and children in order to make sure that the lawyer expresses
the wishes of the child.

Certain gaps have been identified with respect to child victims. First, there are not enough
rules to ensure that children receive proper information during their first contact with the legal
system. Second, there are no rules to ensure that the child victim will be heard in camera,
without the presence of the perpetrator of the crime. Third, it is not always certain that the
different professionals cooperate effectively to ensure the protection of a child victim’s rights.

Concerning child suspects/offenders, a significant gap is the lack of a specialised court to
adjudicate cases involving children. In addition, there are no rules to ensure that the child
offender will be tried in child-friendly courtrooms.
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Conclusions

Bulgarian law contains rules for both child victims and children who are in conflict with the law (child
offenders).The best interests of the child should be the focal point of all proceedings where a child is
involved. Every child can be heard in criminal proceedings if he/she has the ability to understand
guestions and to express himself/herself. In every case when a child is in contact with the judicial
system he/she has the right to have independent protection and advice.

Every child who commits a crime over 14 years of age will be criminally responsible if he/she is able to
understand their criminal act. In the opposite case or if the child is between 8 and 14 years of age a
specially established body for combating children’s anti-social acts will impose the necessary
corrective measures. Note that there are no special juvenile courts in Bulgaria, i.e., cases against child
suspects are adjudicated in the general criminal courts.

Child victims and witnesses also receive special protection in the Bulgarian legal system. Child victims
may become private accusers or can apply to become civil claimants thus requesting compensation
from the offender for the damages they have incurred.

The Chairman of the State Agency for Child Protection acts as a specialised body of the Council of
Ministers providing management, coordination and control in the field of child protection®®°.

Local Commissions established to combat anti-social acts committed by children are responsible for
the protection of the rights of children in conflict with the law. Further, a special prosecutor’s network is
in the process of preparing rules to ensure child-friendly criminal proceedings. There are also several
NGOs which support child victims.

The strengths of the Bulgarian law system relate to maintaining the child’s best interests during judicial
proceedings. One of the most important gaps is the lack of a specialised court for child offenders;
however, gaps have been identified with respect to the protection of both child victims/witnesses and
child suspects/defendants/offenders.

2% Article 17 of CPA (3akoH 3a 3akpuna Ha getero) 2000.
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Annex — Legislation reviewed during the writing of this report

= Execution of Punishments and Arrests Act of 3 April 2009. Entered into force: 1 June 2009. Last
amendment: 2 August 2013.

= Judicial Systems Act of 7 August 2007. Last amendment: 13 August 2013.

= Regulation for the Function of Upbringing School Institutions and Social-Pedagogic Institutions
issued by Ministry of Education and Science (MuHucmepcmeo Ha obpa3oeaHuemo u Haykama) on
1 September 2006.

= Support and Financial Compensation of Victims of Crimes Act of 22 December 2006. Entered into
force: 1 January 2007. Last amendment: 27 April 2010.

= Criminal Proceeding Code of 24 October 2005 by National Assembly. Entered into force: 29 April
2006. Last amendment — 13 August 2013.

= Domestic Violation Protecting Act of 29 March 2005. Last amendment: 17 December 2010.

= Law for Protection of Persons in Jeopardy Related to the Criminal Proceeding of 23 November
2004. Entered into force: 25 May 2005. Last amendment: 16 October 2009.

= Equal Act of 30 September 2003. Entered into force: 1 January 2004. Last amendment: 2 August
2013.

= Radio and Television Act of 24 November 1998. Last amendment: 15 March 2013.

= Regulation for Organisation and Function of Homes for Temporary Placement of Minors and
Adolescents of 21 July 1998. Last amendment: 14 October 2003.

= UN Convention on the Rights of the Child. Adopted by General Assembly resolution 44/25 of 20
November 1989. Entry into force 2 September 1990. Bulgaria ratified the Convention in 1991.

= Regulation for Children's Pedagogical Rooms of 7 August 1998.

= State and Municipalities Liability for Damages Act of 5 August 1988. Entered into force: 1 January
1989. Last amendment: 11 December 2012.

= Penal Code of 2 April 1968. Entered into force: 1 May 1968. Last amendment 1 July 2013.

= Combating Anti-social Behaviour of Minors and Adolescents Act of 14 February 1958. Last
amendment: 2 August 2013.

= Law for the Persons and Families of 9 August 1949. Entered into force: 10 September 1949. Last
amendment: 29 December 2002.

= Combating Human Trafficking Act of 20 May 2003. Last amendment: 2 August 2013.
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