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[bookmark: _Toc401654867]The promotion and protection of the rights of the child is one of the objectives of the EU on which the Treaty of Lisbon has put further emphasis. This report is part of a study ‘to collect data on children’s involvement in judicial proceedings in the EU’ which supports the implementation of the Commission Communication of 15 February 2011 ‘An EU Agenda for the rights of the child’, which identified the lack of reliable, comparable and official data on the situation of children in the Member States (MS). This deficiency is a serious obstacle to the development and implementation of evidence-based policies and is particularly evident in the context of child-friendly justice and the protection of children in vulnerable situations. Making the justice system more child-friendly in Europe is a key action of the EU Agenda. It is an area of high practical relevance where the EU has, under the Treaties, competences to turn the rights of the child into reality by means of EU legislation. Improved data is crucial to the framing of such legislation.
The objective of this study is:
to establish statistics and collect data based on structural, process and outcome indicators on children involved in civil judicial proceedings for the years 2008-2010 (and 2011 if available) for all 28 EU Member States;
to provide a narrative overview of children's involvement in civil judicial proceedings in the EU. The report describes the situation in each Member State as at 1 June 2012.
This report examines the safeguards in place for children involved in civil judicial proceedings. The Council of Europe Guidelines on child-friendly justice serve as a basis for the analysis of the provisions affecting children in civil judicial proceedings in each Member State. 
[bookmark: _Toc407970029]Structure and scope
This report describes the national civil justice system insofar as children’s involvement is concerned. If, in addition to general rules in civil judicial proceedings, there are specific rules in the fields of family and employment law, the safeguards in place for children involved in judicial proceedings in those two specific sectors will also be described. 
Chapter 2 of this report provides an overview of the Member State’s approach to children’s involvement in civil judicial proceedings. It includes a description of the competent authorities and services.
Chapter 3 of this report is divided in sections (3.1, 3.2, etc.) according to the different safeguards examined (e.g. the right to be heard, the right to information, etc.). Each of these sections is divided into subsections describing the different rules applying to children according to the different role they may have in a civil judicial proceeding (plaintiff; defendant; witness; other roles). 
The table below summarises the type of judicial proceedings applicable to the fields of family and employment law and the competent courts. For the sake of completeness, the table also indicates which sectors are examined in the overview for administrative justice, i.e. asylum, migration, education, health, placement into care, administrative sanctions, and offences committed by children below the minimum age of criminal responsibility (MACR). In fact, in some countries, civil procedural rules also apply to judicial proceedings in some of these sectors, but in order to ensure a degree of consistency among the overviews on the 29 jurisdictions covered by this study, the breakdown set out in the table below has been applied for each and every country overview.  





1

	Type of judicial proceedings and court competence per sector

	
	Contextual overview for civil justice
	Contextual overview for civil justice
	Contextual overview for administrative justice[footnoteRef:2] [2:  This study on Children’s involvement in judicial proceedings is composed of three contextual overviews i.e. contextual overview for criminal justice, contextual overview for civil justice, contextual overview for administrative justice. The rules applying to judicial proceedings in the sectors of asylum, migration, education, health, placement into care, administrative sanction and offences committed by children below MACR are described in the contextual overview for administrative justice.] 

	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice

	Sectors:
	Family
	Employment
	Asylum
	Migration
	Education
	Health
	Placement in care
	Administrative sanctions
	Offences < MACR[footnoteRef:3] [3: (MACR) Minimum Age of Criminal Responsibility – see Table 3.1 of the EU Summary of contextual overviews on children's involvement in criminal judicial proceedings on MACR in EU28 as at 1 June 2012. ] 


	Type of proceeding applying in the sector
	Family proceedings

	Employment Tribunal proceedings (England and Wales)

Industrial Tribunal/Fair Employment Tribunal proceedings (Northern Ireland)

	First-tier Tribunal, Immigration and Asylum proceedings
	Immigration and Asylum Tribunal proceedings
	School admissions and appeals proceedings
	Medical care/treatment  
would normally be heard by way of Judicial Review (England/Wales and Northern Ireland)

First-tier Tribunal – Special Education Needs (SEN) and Disability proceedings, Mental Health Tribunal proceedings (England and Wales); 

Special Educational Needs and Disability Tribunal proceedings and Mental Health Review Tribunal proceedings (Northern Ireland)
	Family proceedings
	Judicial Review, Family proceedings
	High Court Proceedings

	Competent Court(s) 
	Family court
	Employment tribunal

Industrial Tribunal/Fair Employment Tribunal (Northern Ireland)

	Immigration and Asylum Chamber in the Upper Tribunal
	Immigration and Asylum Chamber in the Upper Tribunal
	Admission Appeal Panels and Independent Review Panels (England and Wales);

Independent Admissions Appeals Tribunals (Northern Ireland)
	In the case of medical care/treatment, cases  would normally be heard by way of Judicial Review in the High Court (England/Wales and Northern Ireland)
Special Education Needs Tribunal and Mental Health Tribunal (England and Wales);
Special Educational Needs and Disability Tribunal and Mental Health Review Tribunal (Northern Ireland)

	Family Court
	High Court, Family Court
	High Court
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[bookmark: _Toc407970031]Brief description of judicial system and institutions
[bookmark: _Toc407970032]Civil legal system
The United Kingdom of Great Britain and Northern Ireland consists of four countries across three separate jurisdictions (England & Wales, Scotland and Northern Ireland), each having its own legal system and legal profession. The legal system in each jurisdiction is a common law system (as opposed to the continental civil law system). The main sources of legislation in the UK are i) primary legislation or acts of parliament, ii) secondary legislation (or subordinate legislation) in the form of statutory instruments, made under the authority of acts of parliament and iii) common law as developed through judicial decisions iv) European Union law and the European Convention on Human Rights[footnoteRef:4]. The UK Parliament has also approved the devolution of legislative powers to the devolved parliaments and assemblies (Scottish Parliament, National Assembly for Wales and the Northern Ireland Assembly), under which they can make legislation covering a limited range of subjects, which will apply within their own jurisdictions. The civil justice system in England and Wales is overseen by the Ministry of Justice. The Northern Ireland Courts and Tribunals Service provides a similar function in Northern Ireland. It is noted that rules applicable to civil judicial proceedings in Scotland are covered by a separate report. [4:  CILEX website describing the legal system in the United Kingdom. ] 


The civil legal system in England and Wales is primarily governed by the Civil Procedure Rules (CPR), which set out rules relating to civil judicial procedures. The CPR makes specific provisions for children and protected parties[footnoteRef:5] (as complainant or defendant). In particular, a child must have a Litigation Friend to conduct proceedings on his/her behalf, subject to a court order to the contrary[footnoteRef:6]. A Litigation Friend may be appointed by a court order or by any person upon submission of a certificate of suitability, providing, inter alia, that they can fairly and competently conduct proceedings on behalf of the child and have no adverse interest in the claim[footnoteRef:7]. [5: CPR 21.1(2): ‘Protected party’ means a party, or an intended party, who lacks capacity to conduct the proceedings.]  [6: CPR Rule 21.1(2) and (3).]  [7: CPR Rules 21.4(3) and 21.6.] 


Family proceedings in England and Wales are governed by the Family Procedure Rules 2010 (FPR). The FPR makes specific provision for children, including representation of children and reports in proceedings involving children (including rules for the appointment of a Children’s Guardian[footnoteRef:8]), requests by the court for a welfare report in respect of the child[footnoteRef:9] and when the court may make a child a party to proceedings[footnoteRef:10]. The FPR has specific provisions relating to children as parties to and subjects of proceedings. [8: FPRRule 16.3(1). Proceedings involving children include Part 12 proceedings, e.g. emergency proceedings, private law proceedings, public law proceedings and any other proceedings which may be referred to in a practice direction. Exceptions include Parental Order Proceedings and Proceedings for Applications in Adoption, Placement and Related Proceedings.]  [9: FPRRule 16.33.]  [10: FPRRule 16.2.] 


Labour and employment disputes in England and Wales are dealt with primarily by a system of employment tribunals. These tribunals are independent judicial bodies that determine disputes between employers and employees over employment rights. The rules governing procedure for employment tribunals are set out in the Employment Tribunals (Constitution and Rules of Procedure) Regulations 2013 (as amended)(‘‘the 2013 Regulations’’). It should be noted that the 2013 Regulations cover only children above school-leaving age (16 years). All such children are treated as adults for the purposes of the 2013 Regulations. 

The primary legislation relevant to the welfare and protection of children in England and Wales includes[footnoteRef:11]: [11:  A Children and Families Act was adopted in 2014. This Act reformed the systems for adoption, children looked after by local authorities, family justice and special educational needs. It introduced changes to support the welfare of children. However, this Act falls outside the scope of the study as it was adopted after June 2012. More information on the Children and Families Act 2014 is available on the website of the Department for Education.] 


The Children and Young Persons Act 1933- Includes rules concerning the employment of children;
The Children Act 1989- The primary piece of legislation relating to child protection;
The Protection of Children Act 1999- Creates, inter alia, a system for identifying persons considered to be unsuitable to work with children;
The Criminal Justice and Court Services Act 2000- Establishes the Children and Family Court Advisory and Support Service (Cafcass). The Act also defines ‘‘regulated positions’’ (including positions involving work with children) and persons disqualified from such positions;
The Adoption and Children Act 2002 - Replaces the Adoption Act 1976 and modernises the entire legal framework for domestic and inter-country adoption;
The Childcare Act 2006- Places a general duty on local authorities in England and Wales to improve the well-being of children in areas of their competences[footnoteRef:12]; [12: Childcare Act 2006, Section 1(1).] 

The Children and Young Persons Act 2008- Places a general duty on the Secretary of State to promote the well-being of children in England[footnoteRef:13]; [13: Children and Young Persons Act 2008, Section 7(1).] 


The above court rules and legislation are also supplemented by non-statutory and judicial guidance[footnoteRef:14]. [14: Statutory Guidance includes: Working Together to Safeguard Children, which provides government guidance on which agencies should co-operate to ensure child protection; and the Children Act 1989 Guidance and Regulations Volume 1: Court Orders; available here. ] 


In Northern Ireland, civil proceedings are primarily governed by the Rules of the Court of Judicature (Northern Ireland) 1980 (SR1980/346) (“the 1980 Rules”) and the County Court Rules (Northern Ireland) 1981 (SR 1981/225) (‘‘the 1981 Rules’’). The 1980 Rules make specific provision for children in family proceedings e.g. by ensuring that all proceedings under the Children (NI) Order 1995 are assigned to the Family Division of the High Court[footnoteRef:15]. The 1980 Rules also provide for the appointment of a guardian of a child's estate or fortune[footnoteRef:16], the appointment of a Guardian ad litem and application for a parental order[footnoteRef:17], as well as proceedings relating to minors and child abduction and custody.[footnoteRef:18]The 1981 Rules also make provision in relation to some types of family proceedings.  [15:  The Family Division deals with matrimonial cases (e.g. divorce and matters relating to dissolution of marriage/civil partnership, including custody of children and allocation of finances) as well as adoption and guardianship of children.]  [16: Includes appointment of the Official Solicitor/other suitable person to be a guardian of the fortune or estate of a child, the Rules of the Court of Judicature (Northern Ireland) 1980, Order 80, Rule 14. ]  [17: ibid. Order 84A.]  [18: ibid. Order 90, the rules of which are applicable to proceedings under the Child Abduction and Custody Act 1985 and the Family Law Act 1986.] 


Family matters are dealt with by the Family Proceedings Rules (Northern Ireland) 1996 (‘‘the FPR(NI)’’) and the Magistrates’ Courts (Children (Northern Ireland) Order 1995) Rules (Northern Ireland) 1996. The FPR(NI) contain a number of provisions relating to children in judicial proceedings including, inter alia, the requirement for children to be separately represented on certain applications[footnoteRef:19] and applications relating to children of the family[footnoteRef:20]. Other provisions relating specifically to children include: the appointment and powers and duties of Guardians ad litem[footnoteRef:21]; the circumstances under which a solicitor must represent a child (namely on appointment by the court of a Guardian ad litem)[footnoteRef:22]; and the separate representation of children with a disability (on appointment of the Official Solicitor or Guardian ad litem by the court)[footnoteRef:23]. [19: FPR(NI) Rule 2.59 – e.g. an application for an order for a variation of settlement.]  [20: FPR (NI), Rule 2.38.]  [21: FPR(NI), Rules 4.11 and 4.12.]  [22: FPR(NI) Rule 4.13.]  [23: FPR(NI) Rule 6.6.] 


Employment matters in Northern Ireland are dealt with by Industrial Tribunals and the Fair Employment Tribunal. Industrial Tribunals (equivalent to employment tribunals in England and Wales) are independent judicial bodies that hear and determine claims concerned with employment matters. The Fair Employment Tribunal (FET) is an independent judicial body in Northern Ireland that hears cases where discrimination on a religious or political basis is involved. The rules governing procedures for both tribunals are primarily set out in the Employment Act (Northern Ireland) 2011 and the Industrial Tribunals (Constitution and Rules of Procedure) Regulations (Northern Ireland) 2005 as amended. The rules contain no specific procedural rules relating to children.

The primary legislation relevant to the welfare and protection of children in Northern Ireland includes:

The Children (Northern Ireland) Order 1995 (SI 1995 No 755 (N.I. 2 as amended) (largely based upon the Children Act 1989) is the main piece of legislation governing the care, upbringing and protection of children[footnoteRef:24]. The Order also contains, inter alia, general restrictions on the employment of children (e.g. prohibiting the employment of children under 13 years of age or for more than two hours on any day on which he/she is required to attend school). [24:  Source: Northern Ireland Child Care Law 'The rough guide'. 	] 

The Family Homes and Domestic Violence (NI) Order 1998 (SI 1998 No. 1071 (N.I. 6)) - Includes amendments to the Children (Northern Ireland) Order 1995, relating to residence and contact orders;
The Safeguarding Vulnerable Groups (Northern Ireland) Order (SI 2007 No. 1351 (N.I.11) (as amended by the Protection of Freedoms Act 2012)- Includes provisions for, inter alia, a list of persons considered to be unsuitable to work with children;
The Children and Adoption Act 2006- Specific parts extend to NI, including provisions relating to adoptions with a foreign element;
Education (Prohibition from Teaching or Working with Children) Regulations (Northern Ireland)2007 (SI 2007 No. 288) - makes provision for prohibiting the employment of teachers and non-teaching staff on the grounds that they are unsuitable to teach or to work with children;
Employment of Children Regulations (Northern Ireland) 1996 (1996 No. 477- as amended) - Make provision with respect to the conditions of employment for all children, including restricting the hours and prohibiting the employment of children under the age of 13.

In England and Wales, and Northern Ireland, civil law proceedings relating to children may be characterised as being “public’’ or ‘‘private’’. Public law proceedings refer to cases concerning children where the applicant is generally a public body, usually a local authority (or, in Northern Ireland, a Health and Social Care Trust). This includes cases involving application for care orders (where the local authority acquires limited parental responsibility); supervision orders (to advise, assist and befriend the supervised child); and emergency protection orders (prevention from harm/removal of the child to a safe place). As opposed to public law proceedings, in private law proceedings applications are rarely filed by public bodies. The term private law proceeding, captures family proceedings such as divorce, residence and contact with children, where local authorities are less often directly involved[footnoteRef:25]. Most private law provisions may be found within the Children Act 1989 for England and Wales and the Children (Northern Ireland) Order 1995 for Northern Ireland, which include: residence orders (concerned with where a child is to live), contact orders (concerned with access to the child), prohibited steps orders (prohibiting steps that may be taken by parents without the consent of court) and specific issue orders (giving directions for determining a specific question in connection with parental responsibility of a child)[footnoteRef:26]. However, the Children and Families Act 2014 introduces a new “child arrangements order” which replaces residence and contact orders in England and Wales. [25: For more information on distinction between public and private cases, see here.]  [26: Children Act 1989, section 8; Children (NI) Order 1995, Article 8.] 


It should be noted that this study concerns civil proceedings in England, Wales and Northern Ireland. For the purposes of this study, references to the UK concern these three jurisdictions only.
[bookmark: _Toc407970033]Civil court system – overview
In England and Wales, there are currently three tiers of court dealing with family proceedings: Family Proceedings Courts (which are Magistrates’ Courts), the County Court and the Family Division of the High Court. However, a new single family court is being set up and will be implemented on 22 April 2014. It will replace the current three-tier system of courts for family law proceedings and will provide a single point of entry so that it is easier for court users to submit their applications. The single family court will be a single court in which all levels of family judges (including magistrates) can sit and which can hear cases anywhere in England and Wales. The powers of different types of District Judges will be harmonised wherever possible. There will be four levels of judges within the family court: bench of lay magistrates; District Judge; Circuit Judge; High Court judge and above.   

The High Court of England and Wales comprises three divisions: the Queen’s Bench Division (QBD), the Chancery Division and the Family Division. The QBD deals with contract and tort cases. The Chancery Division deals with litigation matters concerning, inter alia, land, wills and the administration of estates. The Family Division deals with all cases relating to children and has an exclusive jurisdiction in wardship disputes. The three divisions also hear appeals from the County Court. The Family Division also hears appeals from family proceedings courts and cases transferred from the county courts or family proceedings courts. From 22 April 2014, the family court will take over the functions of the family proceedings court, the county court and the High Court in family cases. 

Once the single family court is implemented, although the Family Division of the High Court will still be able to hear family matters, the intention is that only cases reserved for the High Court, or that involve the inherent jurisdiction of the High Court, will be dealt with in the High Court as High Court judges will be able to hear cases in the single family court.

In Northern Ireland public and private law cases usually start in the family proceedings court. However, in some instances, the proceedings may start in another court. For example, if there are other related proceedings before the other court or if the application arises out of an investigation directed by a court or a direction issued by a court. In addition, there are various grounds on which an application may be transferred to a higher court. For example, if it raises a novel or difficult point of law.
In England and Wales and Northern Ireland, the court system also includes a number of tribunals, including Employment Tribunals and Employment Appeal Tribunals. Appeals relating to High Court and Employment Tribunal decisions are made in the Appeal Court and ultimately in the UK Supreme Court, since October 2009[footnoteRef:27].  [27: For an overview of the court system see the website of the Judiciary of England and Wales for England and Wales, and the Northern Ireland Courts and Tribunals Service for Northern Ireland.] 

[bookmark: _Toc407970034]The specialist institutions
[bookmark: _Toc407970035]Cafcass and NI Guardian Ad Litem Agency (NIGALA)
The Children and Family Court Advisory and Support Service (Cafcass) is an independent, non-governmental public body, established under the Criminal Justice and Court Services Act 2000. It promotes the interests of children involved in family proceedings and advises the family courts in England on what it considers to be in the best interests of children[footnoteRef:28]. Cafcass only covers England, while Cafcass Cymru covers Wales[footnoteRef:29]. References in this report to “Cafcass” refer to both Cafcass and Cafcass Cymru. [28: Cafcass website.]  [29: CAFCASS Cymru website.] 


The principal functions of Cafcass include safeguarding and promoting the welfare of children; giving advice to the court about any application made to it in such proceedings; making provision for children to be represented in such proceedings; and providing information, advice and other support for children and their families[footnoteRef:30]. Cafcass may also authorise an officer to conduct litigation in relation to any proceedings in any court[footnoteRef:31]. Cafcass brought together the family court services previously provided by the Family Court Welfare Service, the Guardian ad litem Service and the Children’s Division of the Official Solicitor’s Office. Children’s Guardians are now officers of Cafcass. Other Cafcass positions include Family Court Advisers[footnoteRef:32] and Service Managers. Family Court Advisers work directly with vulnerable children/families and advise family courts on the best course of action for the children Service Managers are responsible for providing, inter alia, support, advice and supervision to front-line practitioners[footnoteRef:33]. [30: Children Act 2004, Section 35(1). ]  [31: Criminal Justice and Court Services Act 2000, Section 15.]  [32:  'Family Court Advisers' is Cafcass' generic term for the practitioners it employs - the precise term used depends on the application, for example with private law it is generally 'Family Court Reporter'.]  [33: Cafcass website.] 


In Northern Ireland, the Northern Ireland Guardians ad litem Agency (NIGALA) is the independent agency responsible for ensuring the provision of the Guardian ad litem service. NIGALA’s responsibilities are limited to the establishment; organisation and management of a panel of persons from which a court can appoint individual members to act as Guardians ad litem[footnoteRef:34]. Guardians ad litem are appointed by the court in respect of specified proceedings under the Children (Northern Ireland) Order 1995 and in adoption proceedings under the Adoption (Northern Ireland) Order 1987. Their duties include safeguarding the best interests of the child and representing the child’s needs, wishes and feelings to the court (unless the court is satisfied that it is not necessary to do so in order to safeguard the child’s interests). Guardians ad litem are independent officers of the court, with experience in working with families and children. They have a duty to, inter alia, safeguard the interests of the child in accordance with the rules of court[footnoteRef:35].  [34: NIGALA website.]  [35: Children (Northern Ireland) Order 1995, Article 60.] 

[bookmark: _Toc407970036]Official Solicitor
The Official Solicitor in England and Wales is an independent statutory office holder. One of his purposes is to prevent injustice to the vulnerable (including children). In family proceedings (and in the absence of any other willing and suitable person), the Official Solicitor may be appointed as legal representative of a child e.g. by acting as Litigation Friend of last resort or Guardian ad litem for children (other than those who are the subject of child welfare proceedings) in court proceedings[footnoteRef:36]. Rule 16.24 of the FPR also provides for the appointment of the Official Solicitor as a child’s guardian in family proceedings. The Official Solicitor in Northern Ireland is established under section 75 of the Judicature (Northern Ireland) Act 1978  and has similar responsibilities. In civil proceedings, the court in England and Wales may appoint the Official Solicitor to be guardian of a child’s estate where, inter alia, money is paid into court on behalf of the child, the child is absolutely entitled to the proceeds of a pension fund, or in any other case where such an appointment seems desirable to the court[footnoteRef:37]. [36: Senior Courts Act 1981, Section 90.]  [37: CPR, Rule 21.12(1).] 

[bookmark: _Toc407970037]Children’s Commissioners
The Children’s Commissioner for England exists to promote the views and interests of children and young people in England, including, inter alia, physical and mental health and emotional well-being, protection from harm and neglect, and social and economic well-being[footnoteRef:38].The Children and Families Act 2014 reinforces the role of the Children’s Commissioner for England with a primary function to protect and promote children’s rights. [38: Children Act 2004, Section 2.] 


The Children’s Commissioner for Wales and the Northern Ireland Commissioner for Children and Young People provide similar functions. It is notable that unlike his counterparts in Wales and Northern Ireland, the Commissioner for England does not have the power to provide assistance to children in civil judicial proceedings. The Children’s Commissioner for Wales may, in specific proceedings[footnoteRef:39], provide or arrange for the provision of advice to and representation of the child and any other assistance, which he/she considers appropriate[footnoteRef:40]. The Northern Ireland Commissioner for Children and Young People has more extensive powers including the power to bring, intervene or assist in civil proceedings concerning the rights or welfare of children or young persons. ‘‘Child or young persons’’ includes persons under the age of 18 and persons (children) who are 18 years of age or above (young person) for whom services are provided by Health and Social Services[footnoteRef:41]. [39:  Specific proceedings include, inter alia, provisions relating to a relevant child of regulated children’s services in Wales, provision of services by certain persons/bodies (e.g. Welsh Assembly, County Council, health authority) and the effect on such a child of the exercise of certain functions of persons/bodies e.g. county council, health authority).]  [40: Children’s Commissioner for Wales Regulations 2001, Regulation 10.]  [41: The Commissioner for Children and Young People (Northern Ireland) Order 2003, Article 14.] 

[bookmark: _Toc407970038]Local authorities
Local authorities in England and Wales and Health and Social Services Trusts in Northern Ireland have a general duty to provide appropriate services in order to safeguard and promote the welfare of children within their areas who are in need. Insofar as it is consistent with that duty, they must also promote the upbringing of such children by their families[footnoteRef:42]. Furthermore, where there is reasonable cause to suspect that a child who lives, or is found, in their area is suffering, or is likely to suffer, significant harm, the authorities have a duty to investigate[footnoteRef:43]. Upon such investigation, they may apply to the court for an order to protect the child’s welfare. Such orders include emergency protection orders, care orders and supervision orders. The court may also direct a Local Authority to undertake an investigation of a child’s circumstances[footnoteRef:44].  [42: Children Act 1989, Section 17; Children (Northern Ireland) Order 1995, Article 18.]  [43: Children Act 1989, Section 47; Children (Northern Ireland) Order 1995, Article 66.]  [44: Children Act 1989, Section 37; Children (Northern Ireland) Order 1995, Article 56.] 


In England, persons and bodies working with children must also ensure that their functions are discharged to safeguard and promote the welfare of children[footnoteRef:45]. This duty extends to, inter alia, local authorities, district councils, the police, Primary Care Trusts, National Health Service (NHS) organisations and Strategic Health Authorities. Statutory guidance further requires such organisations to have suitable arrangements in place to safeguard and promote the welfare of children, including training of staff. [45: Children Act 2004, Section 11.] 

[bookmark: _Toc407970039]Cooperation between specialist institutions working with children
As regards cooperation between relevant organisations, in England and Wales authorities specified in the Children Act 1989 have a duty to cooperate with other authorities in the discharge of their duties. This extends to local authorities, Local Health Boards, Special Health Authorities, Primary Care Trusts and National Health Service (NHS) trusts[footnoteRef:46]. Local authorities in England and Wales must also promote cooperation between relevant partners and other bodies engaged in activities relating to children (including police, local probation boards, Local Heath Boards, and NHS trusts)[footnoteRef:47]. Similarly, the Children (Northern Ireland) Order 1995 provides for cooperation between authorities and other bodies, including any Board, Health and Social Services trust, special agency or district council[footnoteRef:48]. [46: Children Act 1989, Section 27.]  [47: Children Act 2004, Section 10(10) and 25(1).]  [48: Children (Northern Ireland) Order 1995, Article 46. ] 


As regards judicial cooperation in immigration and family proceedings in England and Wales, judicial guidance provides for communication between judges of the family courts and Immigration and Asylum Chambers of the First-tier Tribunal and Upper Tribunal to communicate with the Home Office (UK Borders Agency and Identity and Passport Service) to obtain immigration, visa and passport information for family court proceedings[footnoteRef:49]. [49: President of the Family Division, Communicating with the Home Office in Family Proceedings’ Protocol, 2013. It is noted that the importance of communication between the two jurisdictions (i.e. family and administrative jurisdictions) was emphasised in a recent court case RS (immigration/family court liaison: outcome) v. The Secretary of State for the Home Department.  ] 

[bookmark: _Toc407970040]Relationship between civil, criminal and administrative proceedings 
The relationship between civil-administrative and civil-criminal judicial proceedings is not set out in legislation. In practice, however civil and administrative proceedings may run concurrently, unless it would be prejudicial to either proceeding to do so. There is no legal provision in England and Wales and Northern Ireland law which prevents civil and criminal proceedings from taking place simultaneously,
[bookmark: _Toc407970041]The care of the child
Proceedings in which the court makes decisions about the care of a child (e.g. where they are in the care of an authority) are dealt with in a family court and in accordance with family procedural rules (either the Family Procedure Rules 2010 (FPR) in England and Wales or the Family Proceedings Rules (Northern Ireland 1996 (FPR(NI))/the Magistrates’ Courts (Children (Northern Ireland) Order 1995) Rules (Northern Ireland) 1996).
[bookmark: _Toc407970042]Training requirements
It is the responsibility of the Judicial College to train judicial office-holders in the courts and tribunals in England and Wales. A programme of continuing education is provided for all judges exercising a civil jurisdiction through ‘‘civil law seminars’’, which contain a range of modules that reflect the differing needs of the circuit and district benches. Judges are responsible for selecting modules that best suit their need and development[footnoteRef:50]. Specific seminars relating to private and public family law cases, include topics relevant to children (e.g. vulnerable parties, sexual abuse, care proceedings and the protective functions exercised by local authorities in relation to children and the Children Act 1989)[footnoteRef:51]. Judges in Northern Ireland exercising a civil jurisdiction have similar responsibilities through the Judicial Studies Board of Northern Ireland. [50: Judiciary of England and Wales website.]  [51: Judicial College Prospectus April 2013 – March 2014.] 


Full-time solicitors in England and Wales are required to undertake a minimum of 16 hours of Continuing Professional Development (CPD) per year in legal practice or employment[footnoteRef:52]. Furthermore, the CPD activity must be at an appropriate level and contribute to a solicitor’s general professional skill and knowledge[footnoteRef:53]. Solicitors in England and Wales are also required to comply with the Solicitors Regulation Authority (SRA) Code of Conduct 2011, including the principles of acting in the best interests of the client and maintaining confidentiality[footnoteRef:54].  [52: Regulation 3.1 of the Solicitor Training Regulations 2011 (Part 3 - the CPD Regulations). The requirements are reduced for part-time solicitors, in accordance with Regulation 7.]  [53: Regulation 8.3 of the Solicitor Training Regulations.]  [54: Chapters 3 and 4 of the SRA Code of Conduct.] 


The Law Society of England and Wales also runs a Children Law Accreditation Scheme, which is open to eligible legal professionals[footnoteRef:55]. This requires members to show, to the satisfaction of the Law Society, that they have and will maintain a high level of knowledge, skills, experience and practice in the area of children law (whether in private practice or working for a local authority). [55: Solicitors and Fellows of the Institute of Legal Executives (FILEX) who are employed by a solicitor, and hold the Rights of Audience Matrimonial Proceedings Certificate (or other appropriate advocacy qualification) awarded by ILEX, may apply.] 


Similarly, in Northern Ireland, solicitors are required to undertake CPD training, which should include relevant education/study to maintain and develop ‘‘professional knowledge, skills and ethical understanding’’[footnoteRef:56]. [56: Regulation 2(2) of The Solicitors Training Regulations 2004.] 


Registered social workers in the UK have a general obligation to meet specific standards of proficiency, training and CPD[footnoteRef:57]. Registrants are required to, inter alia, maintain a continuous, up-to-date and accurate record of their CPD activities and demonstrate that their CPD activities are a mixture of learning activities relevant to current or future practice[footnoteRef:58]. [57: CPD is defined by the Health & care professions council (HCPC) as ‘a range of learning activities through which health and care professionals maintain and develop throughout their career to ensure that they retain their capacity to practice safely, effectively and legally within their evolving scope of practice’. The equivalent organisations are the Care Council for Wales and the Northern Ireland Social Care Council (NISCC). ]  [58: The Health & Care Professions Council (HCPC) website.] 


Children’s Guardians and Guardians ad litem are qualified social workers with a minimum experience of working in family and child-care social work. As with all practicing social workers, they are required to be registered[footnoteRef:59] and have evidence of CPD training[footnoteRef:60]. Cafcass family court advisers and service managers are required to be qualified social workers. Family court advisers generally have a minimum of three years post qualifying experience in statutory social work with children and families before joining the organisation. Training in the case of Cafcass and Northern Ireland Guardian Ad Litem Agency (NIGALA) staff is on-going and both voluntary and mandatory in line with CPD requirements for social workers[footnoteRef:61]. [59: The Health & Care Professions Council (HCPC) in England, Care Council for Wales and the Northern Ireland Social Care Council (NISCC).]  [60: e.g. with the Northern Ireland Social Care Council (NISCC) and have to evidence a minimum of 90 hours CPD every three years. ]  [61: Stakeholder response-Cafcass (England).] 


Official solicitors (OS) are practicing lawyers who hold practising certificates issued by the Law Society of England and Wales /Law Society of Northern Ireland. As practicing lawyers, they must meet Continuing Professional Development (CPD) requirements set by the Law Society. For example, in Northern Ireland, this involves 15 hours training per year, three of which must be client care. The training chosen is usually focused on children and adults with incapacity. It can, however, cover any other area of civil law (as OS of Northern Ireland represents children in the three Divisions of the High Court (Family, Chancery and Queen’s Bench), the Court of Appeal and the Family Care Centres[footnoteRef:62]. [62: Stakeholder response-Department of Finance and Personnel Northern Ireland (DFPNI) (Northern Ireland).] 


It is noted that all professionals working with children are subject to regular background checks. Except for this, no other vetting mechanisms have been identified. 
[bookmark: Section2b][bookmark: _Toc407970043]General approach towards children under civil law: definition of child, principle of evolving capacities, best interests of the child, principle of non-discrimination
[bookmark: _Toc407970044]Definition of the child under the national law with respect to civil judicial proceedings
In England and Wales, a child in civil proceedings is generally defined as a person under 18[footnoteRef:63]. In Northern Ireland, ‘’child’’ is not specifically defined in the Rules of the Court of Judicature (Northern Ireland) 1980. However, the definition in the Children (Northern Ireland) Order 1995 (and referred to by way of the FPR (NI)) also defines ‘‘child’’ as any person under 18.  [63: CPR Rule 21.1(2) and FPR Rule 2.3.] 


The general rule in common law is that a contract with a child is voidable. The exceptions to this rule include contracts for necessities, contracts which are binding on the child, unless repudiated by them before they reach 18 (or within a reasonable time), and where the child ratifies a non-binding contract on attaining the age of majority (which is 18 in the UK)[footnoteRef:64]. [64: Poole J., Textbook on Contract Law,Oxford University Press, 24 May 2012; Family Law Reform Act Section 1.] 


In deciding whether a child is mature enough to make decisions, the courts may take into account the principle of ‘‘Gillick competence’’, whereby the child has capacity to make decisions without the consent of their parent/guardian. While the principle was originally applied to the provision of medical advice and treatment to children without parental consent, it has been applied more widely both in case-law[footnoteRef:65] and statute[footnoteRef:66]. In the judgment of Re S (A minor) (Independent representation), it was stated that ‘‘Different children have differing levels of understanding at the same age. And understanding is not absolute. It has to be assessed relatively to the issues in the proceedings. Where any sound judgment on these issues calls for insight and imagination which only maturity and experience can bring, both the court and the solicitor will be slow to conclude that the child's understanding is sufficient.’’ [65: Re S (A minor) (Independent representation) [1993] 2 FLR 43 (concerning the provisions whereby minors may sue without a Next Friend).]  [66: e.g. Children Act 1989, Section 43(8) regarding child assessment orders (where a child is of sufficient understanding to make an informed decision he may refuse to submit to a medical or psychiatric examination or other assessment).] 

[bookmark: _Toc407970045]Main principles/objectives for children’s involvement in judicial proceedings / the best interests of the child
Courts in England, Wales and Northern Ireland have a legal duty, when determining any question with respect to the upbringing of a child or the administration of a child’s property or the application of income arising from it, to have ‘‘paramount consideration’’ for the child’s welfare[footnoteRef:67]. This ‘‘Paramountcy principle’’ has been applied in a number of cases, in particular Wyatt v Portsmouth Hospital NHS Trust [2005], in which the Court of Appeal stated that “the welfare of the child is paramount, and the judge must look at the question of the child’s welfare from the assumed point of view of the patient (…). The term ‘best interests’ encompasses medical, emotional and all other welfare issues (…). The court must conduct a balancing exercise in which all the relevant factors are weighed (…) and a helpful way of undertaking this exercise is to draw up a balance sheet (…).”[footnoteRef:68]. The legislation in England and Wales and Northern Ireland also provides a list of criteria (‘the welfare checklist’) in dealing with children in certain circumstances, e.g. when considering whether to make, vary or discharge specific court orders (including Section 8 Orders[footnoteRef:69] and care and supervision orders), the court is required to have regard to, inter alia, the ascertainable wishes of the child concerned (considered in the light of his/her age and understanding), their physical, emotional and educational needs, and age, sex, background and any characteristics which the court considers relevant[footnoteRef:70]. [67: Children Act 1989, Section 1(1), Children (Northern Ireland) Order 1995, section 3(1).]  [68: Wyatt v Portsmouth Hospital NHS Trust [2005] EWCA Civ 1181 concerning the decision to continue medical treatment for children who are seriously ill.]  [69:  Known as ‘Article 8 Orders’ in NI, these orders include residence orders, contact orders, specific issue orders and supervision orders.]  [70: Children Act 1989, Section 1(3)(a) and the Children (Northern Ireland) Order 1995, Article 3(3)(a).] 


Where more than one child is involved in the same procedure or case the court will consider the wishes and feelings of the children (as noted above), taking into account, inter alia, each individual’s age and understanding[footnoteRef:71]. As noted above (in Section 2b), the courts are required to have the welfare of the child as their paramount consideration in decisions about the child’s upbringing. Indeed, the England and Wales and Northern Ireland legislation states that in any proceedings in which any question with respect to the upbringing of a child arises, the court shall have regard to the general principle that any delay in determining the question is likely to prejudice the welfare of the child[footnoteRef:72]. [71: Children Act 1989, Section 1(3)(a) and the Children (Northern Ireland) Order 1995, Article 3(3)(a).]  [72: Children Act 1989, Section 1(2); the Children (Northern Ireland) Order 1995, Article 3(2).] 


Where any question arises with regard to the upbringing of a child, the general principle is that any delay in determining the question is likely to prejudice the welfare of the child[footnoteRef:73]. This is underlined by civil and family procedural rules, which require the court to control the progress of a case by actively managing cases. Active case management is an integral element of furthering the overriding objective of civil and family proceedings: namely to enable the court to deal with cases justly, while also having regard to the welfare issues involved (in the case of family proceedings). Dealing with cases justly includes, inter alia, ensuring that the case is dealt with expeditiously and fairly[footnoteRef:74]. [73: Children Act 1989, Section 1(2) and the Children (Northern Ireland) Order 1995 (Article 3(2)).]  [74: CPR, Rule 1.1: FPR Rule 1.1; Practice Direction 12A (Guide to case management), para 3.1; The Public Law Outline – Guide to Case Management in Public Law Proceedings, para 2.1; The Rules of the Court of Judicature (Northern Ireland) 1980, Order 1A.] 


In public law cases in England and Wales, one of the main principles underlying court case management and a means of furthering the overriding objective is the ‘Timetable for the Child’, which the court must set and review in accordance with its duties under the Children Act 1989. The timetable must take into account the dates of the significant steps in the life of the child that are likely to take place during proceedings, including legal as well as social, care, health and education steps[footnoteRef:75]. The timetable must also be considered at every stage of the proceedings and whenever the court is asked to make directions, whether at a hearing or otherwise. The courts in Northern Ireland must also set a timetable for the handling of proceedings, with a view to minimising delay. [75: Practice Direction 12A (Guide to case management), para 3.2; The Public Law Outline – Guide to Case Management in Public Law Proceedings, para 3.3.] 


The legislation also provides for the appointment by the court of a representative for the child for the purpose of any ‘‘specified proceedings’’ (where it is in a child’s best interest)[footnoteRef:76], the removal and accommodation of children by police in cases of emergency[footnoteRef:77] and the duty of a local authority to investigate where it has reasonable cause to suspect that a child is suffering, or likely to suffer, significant harm[footnoteRef:78].  [76: “Specified Proceedings” include the application for and discharge and variation of a care order or supervision order, and an application for a child assessment order and emergency protection order,(Children Act 1989, Section 41; Children (Northern Ireland) Order 1995, Article 60). ]  [77: Children Act 1989, Section 46; Children (Northern Ireland) Order 1995, Article 65.]  [78: Children Act 1989, Section 47; Children (Northern Ireland) Order 1995, Article 66.] 

[bookmark: _Toc407970046]Protection from discrimination
In England and Wales, the Equality Act 2010 provides for general protection from discrimination. The Equality Act 2010 makes it unlawful to engage in prohibited conduct (including direct and indirect discrimination) relating to a protected characteristic (including age) in the context of certain activities, such as providing services, exercising public functions, providing education and providing work and the treatment of workers. 

In Northern Ireland, section 75 of the Northern Ireland Act 1998 places a duty on public authorities, in carrying out their various functions, to have due regard to the need to promote equality of opportunity between certain categories of persons, including persons of different ages. Moreover, the Employment Equality (Age) Regulations (Northern Ireland) 2006 prohibit discrimination on the grounds of age in employment and vocational training. The regulations cover, inter alia, direct and indirect discrimination[footnoteRef:79].  [79: Regulation 3. Direct discrimination, arises where a person is treated less favourably than another on grounds of his age or apparent age. Indirect discrimination arises where a provision, criterion or practice, which is applied generally, puts persons of a particular age or age group at a disadvantage.] 


An employee who feels discriminated against may bring a claim to the Employment Tribunal (on Industrial Tribunal in Northern Ireland) under the relevant Employment Tribunal/Industrial Tribunal rules. Non-employment discrimination claims, e.g. in the supplying of goods or services, may be brought in the County Court under the relevant rules of civil procedure.

Children as a general rule cannot bring claims before courts in their own right. Claims should be filed by their legal representatives. 

Apart from these general rules, no provisions protecting children from discrimination, specifically within the context of their participation in civil judicial proceedings, have been identified.
[bookmark: _Toc407970047]Obligation to treat children with dignity and respect
While there are no specific obligations to treat children with dignity and respect, as already noted (in Section 2b), the courts are required to have the welfare of the child as their paramount consideration in decisions about the child’s upbringing. Furthermore, in any proceedings in which any question with respect to the upbringing of a child arises, the court shall have regard to the general principle that any delay in determining the question is likely to prejudice the welfare of the child’[footnoteRef:80]. [80: Children Act 1989, Section 1(2); the Children (Northern Ireland) Order 1995, Article 3(2).] 

[bookmark: _Toc407970048]Statutory age limits for expressing views and consideration of children’s evolving capacity
There are no statutory age limits for expressing views. The welfare checklist makes it clear that the court must consider “the ascertainable wishes and feelings of the child concerned (considered in the light of his age and understanding)” when seeking to establish and meet the welfare needs of the child[footnoteRef:81]. Thus, the principle of a child’s evolving capacities seems to be implicitly recognised in the UK legal order. [81: Children Act 1989, section 1(3)(a) and the Children (Northern Ireland) Order 1995, Article 3(3)(a).] 

[bookmark: _Toc407970049]Special protection and assistance to more vulnerable children
[bookmark: _Toc338234086][bookmark: _Toc338234087][bookmark: _Toc338234088][bookmark: _Toc338234089][bookmark: _Toc338234090][bookmark: _Toc338234091][bookmark: _Toc338234092][bookmark: _Toc338234093][bookmark: _Toc338234100][bookmark: _Toc338234101][bookmark: _Toc338234102][bookmark: _Toc338234103][bookmark: _Toc338234104][bookmark: _Toc338234105]As referred to above, when a court considers any question relating to a child’s upbringing, it must have regard to a range of factors in order to establish the welfare needs of the child (‘the welfare checklist’). In England the court may also ask a Cafcass officer[footnoteRef:82](court children’s officer in Northern Ireland(“CCO”) to prepare a report setting out the wishes and feelings of a child (the child will not be required to give evidence). The function of Cafcass/CCO[footnoteRef:83] is to safeguard and promote the welfare of children involved in family court proceedings.  [82:  This category includes Cymru officer in Wales.]  [83: Cafcass covers only England. CAFCASS Cymru covers Wales. Based on UK stakeholder response – Ministry of Justice (England and Wales).] 


In England, Wales and Northern Ireland, courts treat all children the same way. This implies that no additional protection is provided to more vulnerable children, such as to very young children, Roma children, children with disabilities, etc.


[bookmark: _The_child_as][bookmark: _Toc350439424][bookmark: _Toc401222930][bookmark: _Toc401231483][bookmark: _Toc338234110][bookmark: _Toc401654871][bookmark: _Toc407970050]Child-friendly justice in civil judicial proceedings
[bookmark: _Ref260582416][bookmark: _Toc401222931][bookmark: _Toc401231484][bookmark: _Toc350439425][bookmark: _Ref225699717][bookmark: _Ref225757900][bookmark: _Ref225763794][bookmark: _Ref225924848][bookmark: _Ref227300210][bookmark: _Ref366658269][bookmark: _Ref366658284][bookmark: _Ref366658443][bookmark: _Ref366658666][bookmark: _Ref366658784][bookmark: _Ref366658818][bookmark: section31][bookmark: _Toc407970051]The child as an actor in civil judicial proceedings 
[bookmark: _Provision_of_information]The child as a plaintiff/complainant
[bookmark: _Toc407970052]Children in civil judicial proceedings
In civil judicial proceedings, the Civil Procedure Rules (CPR) in England and Wales make specific provision for children and protected parties (as complainant or defendant). Any child can make a claim, but he/she must have a Litigation Friend to bring proceedings on his/her behalf, unless the court makes an order allowing the child to act on his/her own behalf[footnoteRef:84]. The Litigation Friend may be appointed by a court order or be any person upon submission of a certificate of suitability, providing, inter alia, that they can fairly and competently conduct proceedings on behalf of the child and have no adverse interest in the claim[footnoteRef:85]. The application for an order to act on their own behalf may be made by the children themselves[footnoteRef:86]. If the court makes an order permitting the child to act without a Litigation Friend but it later becomes apparent that it is desirable for the child to have a Litigation Friend, the court may appoint one[footnoteRef:87].  [84: CPR, Rule 21.2(2) and (3); FPR, Rule 16.5. The court will only permit a child to conduct proceedings without a Litigation Friend where it is satisfied that the child is of sufficient maturity and understanding (see Gillick v West Norfolk and Wisbech Area Health Authority [1986] AC 112).]  [85: CPR, Rule 21.4(3) and 21.6.]  [86: CPR, Rule 21.2(4).]  [87: CPR, Rule 21.2(5).] 


Where a child attains the age of 18 during proceedings, the Litigation Friend’s appointment ceases[footnoteRef:88]. The Litigation Friend will normally be the child’s parent or person with parental responsibility. However there is no statutory provision determining that the parent/s must be the Litigation Friend. [88: CPR, Rule 21.9.] 


Rules applicable to the legal standing of children in civil judicial proceedings in Northern Ireland are described below (children in family proceedings).
[bookmark: _Toc407970053]Children in family proceedings
In private law family proceedings in England and Wales, the court can make a child party to proceedings if it considers that it is in the child’s interests to do so[footnoteRef:89].  [89: FPR, Rule.16.2(1).] 


The Children Act 1989 provides for the court to appoint an officer of Cafcass (England) or a Welsh Family Proceedings Officer (Wales) to represent children for the purposes of ‘‘Specified proceedings’’. ‘‘Specified proceedings’’ include, inter alia, applications for a care order, supervision order, child assessment order and emergency protection order[footnoteRef:90].  [90:  The Children Act 1989, Section 41.] 


The Family Procedure Rules 2010 (FPR), which set out the procedural rules for proceedings in the family courts, specifically provide for the appointment of a Litigation Friend (formerly ‘Guardian ad litem’) where a child is party to proceedings but not the subject of those proceedings[footnoteRef:91]. The court must appoint a Children’s Guardian in specific circumstances, including where a child is the subject of and a party to specified proceedings[footnoteRef:92]. [91: FPR, Rule 16.5. For example, where a child (as a parent) is a respondent to a Children Act or Adoption Act application.]  [92: FPR, Rule 16.3(1). The Children Act 1989, Section 41(6). ] 


There are circumstances where a child may conduct proceedings without a Children’s Guardian or Litigation Friend (e.g. certain proceedings under the Children Act 1989, under Part 4A of the Family Law Act 1996, including forced marriage, or applications in adoption, placement and related proceedings)[footnoteRef:93]. These circumstances do not apply where the child is the subject of and a party to proceedings which are specified proceedings or proceedings relating to applications for adoption, placement and related proceedings[footnoteRef:94]. In addition, certain conditions must be satisfied, e.g. the child must have obtained the court’s permission, or a solicitor has considered that the child is able to give instructions in relation to the proceedings and has accepted instructions from that child[footnoteRef:95]. [93: FPR, Rule 16.6.]  [94: FPR, Rule 16.6(2).]  [95: FPR, Rule 16.6(3).] 


In family proceedings, when acting under specific duties[footnoteRef:96]Cafcass Officers and Welsh Family Proceedings Officers must inter alia: consider whether it is in the best interests of the child to be made a party to the proceedings, and, if so, notify the court of that opinion together with the reasons for that opinion[footnoteRef:97]. [96: Pursuant to Rule 16.38 of the FPR, these duties apply when, Cafcass Officers and Welsh Family Proceedings Officers are, inter alia, providing the court with information as to the making of a contact activity direction/a contact activity condition; monitoring compliance with a contact order (from 22 April 2014, a child arrangements order); providing the court with information as to the making of an enforcement order, monitoring compliance with an enforcement order, providing a report to the court in accordance with a direction in a family assistance order and making a risk assessment.]  [97: FPR, Practice Direction 16A, para 11.3.] 


Both the Litigation Friend and the Children’s Guardian have a duty to conduct proceedings fairly and competently on behalf of the child. Furthermore, they must have no interest in the proceedings adverse to that of the child and all steps and decisions of the Litigation Friend must be taken for the benefit of the child[footnoteRef:98]. Additional duties apply to the Litigation Friend and the Children’s Guardian in certain circumstances, e.g. where proceedings are ‘specified proceedings’ or concern adoption placement[footnoteRef:99]. In such circumstances, the roles also include: appointing a solicitor for the child (unless a solicitor has already been appointed); giving advice to the child (as is appropriate having regard to that child's understanding) and instructing the solicitor on all matters relevant to the interests of the child[footnoteRef:100]. [98: FPR, Practice Direction 16A, para 6.1 and 6.2.]  [99: FPR, Rule 16.3.]  [100: FPR, Practice Direction 16A, Part 3, para. 6.2.] 


The role of the solicitor is to provide impartial legal advice to the client. The Official Solicitor may be asked to conduct litigation where the social worker or any party believes that a parent may not have capacity to conduct the litigation on the child’s behalf. However, as noted above, the Official Solicitor is a ‘Litigation Friend of last resort’ and will only act if there is no one else who is willing and suitable to conduct the litigation on the parent’s behalf (See also Section 3.7).

Similarly, in Northern Ireland, children in civil proceedings (including family proceedings) must not make a claim except by way of a ‘Next Friend’ (Litigation Friend) and may not defend or make a counter-claim except by their Guardian ad litem[footnoteRef:101]. The responsibilities of both the Next Friend and Guardian ad litem are similar to those for the Litigation Friend and Children’s Guardian in England and Wales.  [101:  The Rules of the Court of Judicature (Northern Ireland) 1980, Order 80.] 


In private law proceedings under the Children (NI) Order 1995, the Official Solicitor may be appointed as a Guardian ad litem of the child, with authority to take part in the proceedings on the child’s behalf where it appears to the court that the child ought to be separately represented[footnoteRef:102]. The court may make such an order on its own motion. Alternatively, an application may be made by a party to the proceedings or by a proposed Guardian ad litem[footnoteRef:103]. [102:  The Family Proceedings Rules (NI) 1996, Rule 6.6.]  [103: The Family Proceedings Rules (Northern Ireland) 1996.] 


The process for filing a claim is otherwise in accordance with general civil and family procedure rules. As described above, children, as a general rule, cannot file a lawsuit in their own right. Thus there are no mechanisms in place to facilitate children while filing a lawsuit. 
[bookmark: _Toc407970054]Children in employment proceedings
As noted under Section 2, there are no separate provisions for children in employment disputes. Rather children are treated in the same way as adults under the employment tribunal regulations[footnoteRef:104].  [104: Employment Tribunals (Constitution and Rules of Procedure) Regulations 2013 ; The Industrial Tribunals (Constitution and Rules of Procedure) Regulations (Northern Ireland) 2005, 3 April 2005; The Fair Employment Tribunal (Rules of Procedure) Regulations (Northern Ireland) 2005.] 


Furthermore, there is no minimum age at which a person may bring a claim in employment proceedings. However, due to strict UK employment rules, in practice it is unlikely that any child under the age of 13 would be in a position to bring a claim. There is no requirement for a child to be represented when bringing a claim in employment proceedings (See Section 3.7). 

To commence employment proceedings, the claimant (child or adult) sends the claim form to the Employment Tribunal/Industrial Tribunals/Fair Employment Tribunal. The tribunal then sends the claim form to the employers, who are given the opportunity to respond or defend themselves. Upon submission of the claim form, the Advisory, Conciliation and Arbitration Service (ACAS) will contact both the employer and employee to solve employment-related problems, and avoid the need to go to a tribunal hearing[footnoteRef:105].The Labour Relations Agency (LRA) in Northern Ireland provides a similar service. Applicants and respondents may represent themselves at tribunal hearings. [105: For more information see ACAS website.] 


As noted in Section 2, a child may conclude contracts; however, the general rule is that a contract with a child is voidable.  Contracts for necessities are exceptions to this rule.
The child as a defendant

Any child (i.e. under 18 years) can be sued. However, as noted above, they must be represented by a Litigation Friend (in the case of civil proceedings) or Litigation Friend/Children’s Guardian (in the case of Family proceedings) to defend proceedings on their behalf, unless the court makes an order allowing the child to act on his/her own behalf[footnoteRef:106].  [106: CPR, Rule 21.2(2) and (3).] 


In family proceedings, procedural rules specifically provide for the appointment of a Litigation Friend or a Children’s Guardian. Similarly, in Northern Ireland, a child may not defend or make a counter-claim, except by his/her Guardian ad litem[footnoteRef:107]. [107: The Rules of the Court of Judicature (Northern Ireland) 1980, Order 80.] 


Children are unlikely to be defendants in employment proceedings. In cases where they are involved in the proceedings, the same rules apply to child defendants as to child plaintiffs.
The child as a witness

It should be noted that while in England and Wales and Northern Ireland procedural rules set out how evidence is to be given, they contain no specific provision for child witnesses. Instead the general rules applicable to adult witnesses also apply to children[footnoteRef:108]. This is also the case in employment proceedings.  [108: CPR, Part 32; FPR Part 24; Rules of the Court of Judicature (Northern Ireland) 1980, Order 38.] 


In general, a child, regardless of his/her age, can participate in civil judicial proceedings as a witness. If a child (or adult) receives a summons from the court to appear as a witness, he/she must go. Failure to do so would result in a contempt of court[footnoteRef:109]. The agreement of the child’s parent is not necessary for the participation of the child in the proceedings as a witness. [109: CPR, Practice Direction 34A; The Rules of the Court of Judicature (Northern Ireland) 1980, Order 39, para 5(1) and (4).] 


In England and Wales and Northern Ireland, where a child witness in any civil proceedings does not understand the nature of an oath, the child's evidence may be heard if, in the courts opinion, he/she understands his/her duty to speak the truth and he/she has sufficient understanding to justify his/her evidence being heard[footnoteRef:110].  [110: Children Act 1989, Section 96(1) and (2), Children (Northern Ireland) Order 1995, Article 169(3) and (4).] 


The law in England and Wales and Northern Ireland does not specify the conditions under which a witness can refuse to testify.
The child in any other role 

As noted above, where a child is a party to and a subject of family proceedings in England and Wales, the court must appoint a Children’s Guardian or a Litigation Friend[footnoteRef:111] for the representation of the child.  [111: FPR, Rule 16.4 (subject to exceptions, e.g. for specific proceedings and with the court’s permission) and Rule 16.5.] 


In adoption proceedings, the child’s welfare must be the paramount consideration of the court or adoption agency. Furthermore, the court or adoption agency must have regard to a list of matters including, inter alia: the child’s ascertainable wishes and feelings regarding the decision (considered in the light of the child’s age and understanding); the child’s particular needs; the child’s age, sex, background; and any of the child’s characteristics which the court or agency considers relevant.

Children in other roles could be heard by the courts. As noted in Section 2, in England and Wales the court’s principal objective in deciding whether a child should give evidence in family proceedings should be the achievement of a fair trial[footnoteRef:112]. With that objective, the court should carry out a balancing exercise between i) the possible advantages that the child being called will bring to the determination of truth balanced against; ii) the possible damage to the child's welfare from giving evidence, i.e. the risk of harm to the child from giving evidence. In doing so, the court should have regard to a specific list of factors including the child's wishes and feelings (in particular their willingness to give evidence). The court must also take into account the risk of harm which giving evidence may do to the child and how to minimise that harm[footnoteRef:113]. In practice, it is unlikely that a child would be called as a witness or testify against his/her family in civil judicial proceedings[footnoteRef:114]. The views of the child may be collected from Cafcass upon direction from the court. In these circumstances, a Cafcass officer would prepare a welfare report setting out the views of the child[footnoteRef:115].  [112:  This objective is in light of the case of Re W (Children)(Family Proceedings: Evidence) [2010] UKSC 12, [2010] 1 FLR 1485.]  [113: Family Justice Council, Guidelines in relation to children giving evidence in family proceedings.]  [114: Based on stakeholder response – England and Wales (Ministry of Justice).]  [115: Based on stakeholder response – England and Wales (Ministry of Justice).] 


In England and Wales, a number of legal mechanisms are available to commence proceedings in the protection of children. For example, a local authority or “authorised person”[footnoteRef:116] may apply to the court to place a child under local authority supervision (supervision order) or care (care order) where a child is suffering or likely to suffer significant harm[footnoteRef:117]. The effect of a care order is that the local authority shares parental responsibility. On the granting of a Supervision Order, the local authority does not acquire parental control but advises and assists parents in respect of the child’s well-being. Where there is concern that a child is suffering, or is likely to suffer, significant harm and an assessment of the child’s health or development is required (without the consent of the parents), an application for a “child assessment order” may be made by a local authority or “authorised person”[footnoteRef:118]. If granted, the child assessment order requires parents or co-parents to cooperate with an assessment. [116:  ‘Authorised persons’ are defined under section 31 and include the National Society for the Prevention of Cruelty to Children and any of its officers and any person authorised by order of the Secretary of State.]  [117: Children Act 1989, Section 31 – a court may only make a care order or supervision order if it is satisfied: (a) that the child concerned is suffering, or is likely to suffer, significant harm; and (b) that the harm, or likelihood of harm, is attributable to: (i) the care given to the child, or likely to be given to him if the order were not made, not being what it would be reasonable to expect a parent to give to him; or (ii) the child’s being beyond parental control.]  [118: Children Act 1989 Section 43. A ‘child assessment order’ is the first step taken by an authority issuing a section 8 court order (e.g. residence order, contact order, specific issue order or supervision order).] 

Interveners

The court may order a child to join as a third party to civil proceedings (either as claimant or defendant) if it is desirable to add him/her in order to resolve all the matters in dispute in the proceedings; or there is an issue involving him/her and an existing party connected to the proceedings and it is desirable to add him/her in order to resolve that issue[footnoteRef:119]. Similarly, the court may make a child a third party to family proceedings if it considers it is in the best interests of the child to do so[footnoteRef:120]. In employment proceedings, while no specific provisions apply to children, the Tribunal may add any person (adult or child) as a third party if it appears that there are issues between that person and any of the existing parties and it is in the interests of justice to have such issues determined[footnoteRef:121]. [119: CPR, Part 19.2(2)(b).]  [120: FPR, Part 16.2. This does not apply where the child is the subject of proceedings, which are speciﬁed proceedings or to which Part 14 applies (which deals with procedure for applications for adoption, placement and related proceedings); FPR (NI) also provides that the court may direct that a person who would not otherwise be a respondent be joined as a party to the proceedings.]  [121: The Employment Tribunals (Constitution and Rules of Procedure) Regulations 2013 , Reg 34; See also Industrial Tribunals (Constitution and Rules of Procedure) Regulations (Northern Ireland) 2005, Reg 10.] 

[bookmark: _Toc407970055]Precautionary and interim measures
Where any proceedings for a care order or a supervision order are adjourned, or the court directs an appropriate authority to undertake an investigation of the child’s circumstances, it may make an interim (temporary) care or supervision order. A court will only make such an order if it is satisfied that the child is suffering, or is likely to suffer significant harm[footnoteRef:122]. The court may issue such an order on its own motion. [122: Children Act 1989, Section 38; Children (Northern Ireland) Order 1995, Article 57.] 

[bookmark: _Toc338234111][bookmark: _Toc372538569][bookmark: _Toc407970056]Provision of information
[bookmark: _Toc407970057]General rules applicable to children involved in civil judicial proceedings regardless of their role
As regards the availability and distribution of child-friendly material, no specific mechanisms have been identified, nor are there different provisions for different age groups.
The child as plaintiff/complainant, defendant
[bookmark: _Toc407970058]Children in civil judicial proceedings
In England and Wales and Northern Ireland, civil proceedings (i.e. those subject to rules of civil procedure), no specific requirements have been identified as to the information that must be supplied to the child. As noted above (in Section 3.1), the child must have a Litigation Friend/Next Friend/Guardian ad litem to conduct the proceedings on his/her behalf, unless the court makes an order to the contrary. Furthermore, Litigation Friends/Next Friends/Guardians ad litem have a duty to conduct the proceedings fairly and competently and must have no adverse interests to that of the child[footnoteRef:123]. Therefore, unless the court orders that the child may act on his/her own behalf, the child may only be informed via his/her Litigation Friend/Next Friend/Guardian ad litem, who will relay information and explain court procedures and processes. In practice, the child’s parent or guardian would normally act as his/her Litigation Friend/Next Friend/Guardian ad litem. The child could also be informed by his/her legal adviser. In England it is the Cafcass officer who is responsible for looking after a child’s interests and explaining the court process to them.  [123: CPR, Practice Direction 21, para 2.2(d).] 

It is not a legal requirement for a Litigation Friend/Next Friend/Guardian ad litem and/or legal adviser to communicate the information to children in a child-friendly manner. However, in practice the child’s legal representative and their Litigation Friend/Next Friend/Guardian ad litem will liaise with his/her client in a child-friendly way.

As explained above, information is not provided to the child directly but to his/her Litigation Friend/Next Friend/Guardian ad litem or legal adviser. It is not an explicit requirement for the Litigation Friend/Next Friend/Guardian ad litem and the legal adviser to explain to the child the information received. However, the Litigation Friend/Next Friend/Guardian ad litem is under the obligation of conducting the proceedings fairly, in accordance with which they should provide the information to the child. Thus it can be concluded that information provided to the child’s Litigation Friend/Next Friend/Guardian ad litem and/or legal adviser does not serve as an alternative to providing information to the child. 

Legislation in England and Wales[footnoteRef:124] and Northern Ireland does not specify the type of information that a Litigation Friend/Next Friend/Guardian ad litem and/or legal adviser should provide to the child.  [124:  It is not specified in legislation but In England and Wales information about the case will be given to the child.] 


In civil proceedings, a child claimant may issue and serve the claim form on the defendant before he/she has a Litigation Friend[footnoteRef:125]. Where the defendant is a child, the claim form must be served on one of the child’s parents or guardians; or if there is no parent or guardian, an adult with whom the child resides or in whose care the child is[footnoteRef:126].  [125: CPR, Rule 21.3(2)(b).]  [126: CPR, Rule 6.13.] 


In civil proceedings, there are no specific legal mechanisms in place to ensure that children receive information on the availability of support services, although in practice, the child’s Litigation Friend/Next Friend/Guardian ad litem and legal adviser would make such provision.

Legislation in England and Wales and Northern Ireland does not specify the ways of communicating court decisions to children, which documents contain information about certain procedural aspects of the proceedings (e.g. right to legal remedy). In practice, however, any document that concerns the civil judicial proceeding is served to the child’s Litigation Friend/Next Friend/Guardian ad litem who, as described above, explains to the child his/her rights and obligations.  

Considering that children are represented in the civil judicial proceedings, they cannot request information in their own right. It is their Litigation Friend or his/her legal adviser who exercises this right on the child’s behalf. 

There are no specific legal provisions in place to protect the children’s best interests if they are resident in a different Member State.
[bookmark: _Toc407970059]Children in family proceedings
As referred to under Section 3.1, children can be the subject matters of family law proceedings, or can be involved in such proceedings as a party. The child is involved as a party in family law proceedings if this is in his/her best interests.

In England and Wales, rules for family proceedings set out who has to be notified of the existence of proceedings and define who has to be sent what information. These requirements differ according to the type of proceedings and the applicant concerned[footnoteRef:127]. [127: e.g. FPR, Part 12, Chapter 2 which provide general rules in respect of proceedings relating to children.] 


Regardless of the type of procedure, children are typically represented in judicial proceedings. Thus, any right that is linked to the request or provision of information to the child is exercised by the Children’s Guardian/Next Friend/Guardian ad litem, who will liaise with the child in a child-friendly way.

In practice, the child’s family will usually tell the child about his/her rights to remedy for possible violations of his/her rights as they consider appropriate. The expectation is that they will explain in a way that the child understands[footnoteRef:128]. [128: Based on stakeholder response - Ministry of Justice (England and Wales).] 


In addition to the above, in family disputes in England and Wales, Cafcass is responsible for, inter alia, safeguarding and promoting the welfare of the child, making provision for the child to be represented, and providing information, advice and other support for children and their families[footnoteRef:129]. In England, the Cafcass officer is specifically responsible for looking after the child’s interests and explaining the whole court process to him/her. The information provided will depend on the age and understanding of the child. This is a matter of practice and there is nothing set out in statute about what information must be provided to a child and when[footnoteRef:130]. The Guardian ad litem Agency provides similar functions in Northern Ireland. [129: Criminal Justice and Court Services Act 2000, section 12(1).]  [130: Based on UK stakeholder response - Ministry of Justice (England and Wales).] 


As referred to above, in Northern Ireland, the Children’s Guardian/Guardian ad litem must serve and accept service of documents on behalf of the child in family proceedings. Where the child has not been served him/herself and has sufficient understanding, the Children’s Guardian must also advise the child of the contents of any document served[footnoteRef:131]. [131: FPR, Rule 16.3; FPR (NI) Rule 4.12(9).] 


It is also noted that in Northern Ireland the Children Order Advisory Committee’s (COAC) Best Practice Guidance[footnoteRef:132] states that children should be given adequate information in a manner and language that they understand, so that they know the decision that is to be made and which is under consideration. The Guidance also clearly states that children must be given an opportunity to respond to a decision and assistance to express their views[footnoteRef:133]. It is for the court to decide, after submissions have been heard, when and by whom the child is to be told of the decision.  [132:  COAC advises government Ministers including the Minister for Health and Social Services on the progress of the Children (NI) Order 1985 cases through the court system with a view to identifying particular difficulties and reducing avoidable delays. ]  [133: Children Order Advisory Committee – Best Practice Guidance, paragraph 3.1.7.] 


In Northern Ireland, Children (NI) Order 1995 decisions regarding access to information will be determined by reference to a range of factors, including the age of the child, his/her level of understanding and the nature of the information. For example, best practice guidance recognises that there may be circumstances where it is not in the interests of the child to have the full nature of the issues revealed (e.g. due to the tender years of the child or the emotional damage that could be thereby engendered)[footnoteRef:134]. The views of the parties, and in appropriate cases the Official Solicitor, will be canvassed so that the court can determine whether, or to what extent, a child should have access to information. The court will consider such preliminary matters at the directions hearing[footnoteRef:135]. [134:  Based on stakeholder response – DFPNI; Children Order Advisory Committee – Best Practice Guidance, paragraph 3.1.7.]  [135: Stakeholder response – DFPNI.] 


Furthermore, as already noted, the court, in private and public law proceedings to which the Children Act 1989/Children (Northern Ireland) Order 1995  apply, is required to have regard to, inter alia, the ascertainable wishes and feelings of the child concerned (considered in the light of his/her age and understanding). 

Finally, it is not a legal requirement in England and Wales and Northern Ireland to provide the child with information on the availability of support services. There are no different provisions in England and Wales and Northern Ireland for different age groups. Furthermore, there are no specific provisions to protect the children’s best interests if they are resident in a different Member State. However, as mentioned above, it is recognised that the information which is relayed to a child must be adapted to his/her level of understanding[footnoteRef:136]. [136: Basedon stakeholder response – DFPNI.] 


Legislation in England and Wales and Northern Ireland does not require the communication of summons or court decisions to child parties in a child-friendly manner. However, in England and Wales the child’s family will usually tell the child what the judge has decided as they consider appropriate. The expectation is that they will explain the decision in a way that the child understands. 
[bookmark: _Toc407970060]Children in employment proceedings
With respect to the rights and obligations of children in employment proceedings, England and Wales and Northern Ireland legislation does not contain any child-specific provisions. Children as a general rule would not need to be represented in employment proceedings. 

Upon submission of a claim form to a tribunal (i.e. Employment Tribunal/Industrial Tribunals/Fair Employment Tribunal), the tribunal will send a copy of the form together with a response form, to each respondent with a notice, which includes information on, inter alia, whether any part of the claim has been rejected; and how to submit a response to the claim, and the time limit for doing so. The claim can be filed by the child in his/her own right. In cases where the child is the other party (i.e. the proceeding is initiated by the child’s employer) the claim form is sent by the employer to the Tribunal and then by the Tribunal to the child.

The Advisory, Conciliation and Arbitration Service (ACAS) in England and Wales, provides independent information and advice on employment disputes. Upon submission of the claim form, ACAS will contact both the employer and employee to solve employment-related problems, and avoid the need to go to a tribunal hearing[footnoteRef:137]. The Labour Relations Agency (LRA) in Northern Ireland provides a similar service. [137: For more information see ACAS website;and the LRA website.] 


As regards the legal representation of children, provision of information, or the availability and distribution of child-friendly material, no specific mechanisms have been identified, nor are there different provisions for different age groups. Children, like adults, have a right to legal representation. 

So as with adults, children may receive information from the courts, their lawyers, and ACAS/the LRA. 

England and Wales and Northern Ireland legislation does not require the communication of summons or court decisions to child parties in a child-friendly manner. 
The child as a witness

As noted above in Section 3.1, while the UK civil and family procedural rules set out how evidence is to be given, they contain no specific provision for child witnesses. Instead the general rules applicable to adult witnesses also apply to children[footnoteRef:138]. This is also the case in employment proceedings. Therefore, as with adult witnesses, children will be served with the summons. The witness summons will contain information such as the time, date and place of the hearing and the witness’s role in proceedings. [138: CPR, Part 32; FPR Part 24; Rules of the Court of Judicature (Northern Ireland) 1980, Order 38.] 


So as with adults, child witnesses receive information about their rights and obligations from the court prior to their hearing. 

Court decisions are not served to witnesses. However the witness may learn about the court decisions, if he/she attends the trial when the court pronounces its decision and some judgments are published. 

The general rules described above also apply to child witnesses.
The child in any other role

Where the child is the subject of certain “specified” family proceedings in England and Wales, the court will appoint a Cafcass officer/Welsh Family proceedings officer, unless it is satisfied that it is not necessary to do so in order to safeguard the child’s interests. “Specified proceedings” include, inter alia, an application for a care order or supervision order, an interim care order, residence order (from 22 April 2014 a child arrangements order) and an application for the making or revocation of a placement order within the meaning of the Adoption and Children Act 2002[footnoteRef:139]. As already noted, Cafcass has a statutory duty to provide information, advice and support to children and their families. There are no specific legal requirements on the exact information, advice and support that  must be provided. However, this will likely include explaining court processes and keeping the child informed throughout the case in a child-friendly and age-appropriate way[footnoteRef:140]. [139: The Children Act 1989, section 41(6).]  [140: For more information see CAFCASS website.] 


As noted above, in Northern Ireland, Children (NI) Order 1995 decisions regarding access to information will be determined by reference to a range of factors, including the age of the child, his/her level of understanding and the nature of the information. For example, best practice guidance recognises that there may be circumstances where it is not in the interests of the child to have the full nature of the issues revealed (e.g. due to the tender years of the child or the emotional damage that could be thereby engendered)[footnoteRef:141]. The views of the parties, and in appropriate cases the Official Solicitor, will be canvassed so that the court can determine whether, or to what extent, a child should have access to information. The court will consider such preliminary matters at the directions hearing[footnoteRef:142]. [141:  Based on stakeholder response – DFPNI; Children Order Advisory Committee – Best Practice Guidance, paragraph 3.1.7.]  [142: Stakeholder response – DFPNI.] 


Family procedure rules also provide that where a child is the subject of and a party to specified family proceedings, the court must appoint a Children’s Guardian/Guardian ad litem, who will be responsible for providing information to the child.

England and Wales and Northern Ireland legislation does not require the communication of summons or court decisions to child parties in a child-friendly manner. The child will be informed through the appropriate adult. 
[bookmark: _Protection_of_the][bookmark: _Toc338234112][bookmark: _Toc372538570][bookmark: _Toc407970061][bookmark: _Toc346714785][bookmark: _Toc346714786][bookmark: _Toc346714787][bookmark: _Toc338234113]Protection of the child’s private and family life
The child as plaintiff/complainant or defendant
[bookmark: _Toc407970062]Children in civil judicial proceedings
[bookmark: _Toc407970063]Publicity of trials
While civil court proceedings are generally conducted in public, a hearing may be in private where it is necessary to protect the interests of a child[footnoteRef:143].  [143: CPR, Rule 39.2(3)(d).] 

[bookmark: _Toc407970064]Conflict of interests
The Litigation Friend (normally a parent/guardian) must have no interest adverse to that of the child. Where there is a conflict of interest between the Litigation Friend and a child, the court may change the Litigation Friend and prevent them from acting[footnoteRef:144]. [144: CPR, Rule 21.4.] 

[bookmark: _Toc407970065]Obligation of confidentiality
Generally, any person representing the child in civil, family or employment proceedings will also be responsible for protecting the child’s personal data. Solicitors are bound by the Solicitors Regulation Authority (SRA) Code of Conduct to keep the affairs of their clients confidential[footnoteRef:145]. Judges are also required to keep confidential, any information acquired in their judicial capacity[footnoteRef:146]. [145: SRA Code of Conduct, Rule 4.01.]  [146: Judiciary of England and Wales, Guide to Judicial Conduct, Chapter 5.1(10); A Statement of Ethics for the Judiciary in Northern Ireland.] 

[bookmark: _Toc407970066]Protection of the child’s data during the civil judicial proceedings and access to procedural documents
In the UK, there is no free standing law on privacy or confidentiality. However, the Data Protection Act 1998 may be called in if personal information has not been properly protected. Contravention of data protection principles under the Data Protection Act 1998 may result in a notice being issued, e.g. an enforcement notice requiring, inter alia, specific steps to be taken with regard to the data, and/or for the data controller to refrain from processing any relevant personal data. A person who fails to comply with such a notice is guilty of an offence, punishable by a fine[footnoteRef:147]. The provisions set out in the Data Protection Act 1998 apply to any person, including both adults and children. [147:  The Data Protection Act 1998, Sections 47 and 60.] 


No exceptions to the rule of protecting a person’s identity/privacy/personal data have been identified. 

The requirement on public authorities to act compatibly with the European Convention on Human Rights (ECHR) is set out in Section 6 of the Human Rights Act 1998. However, as noted above in Section 3.1, a child may not bring or defend a claim in any proceedings in England and Wales or Northern Ireland except by his/her Litigation Friend/Next Friend/Guardian ad litem.

As regards access to records or documents, a court in England and Wales considering any question with respect to a child under the Children Act 1989, may ask a Cafcass/Welsh family proceedings officer/an authority in Northern Ireland to produce a welfare report (or in the case of a local authority officer in England and Wales, to arrange for a welfare report to be produced)[footnoteRef:148]. Anything that a child talks about with the officer can go into the report setting out the child’s wishes and feelings. Whether a child has capacity to access or challenge documents containing personal information about him/herself will depend on the child’s level of maturity and their ability to understand their rights. Those with parental responsibility or the person acting on behalf of the child will usually deal with such matters, in accordance with the Data Protection Act 1998. Where a child is deemed to have a sufficient level of maturity and an ability to understand his/her rights, he/she will be able to submit access requests and ask for personal information to be corrected. Furthermore, a child, or his/her representative, may communicate information in connection with proceedings to any other person for the purposes of, inter alia, obtaining support, advice/assistance or engaging in mediation. [148: The Children Act 1989, section 7; Children (Northern Ireland) Order 1995, Article 4] 


[bookmark: OLE_LINK5][bookmark: OLE_LINK6]Moreover England and Wales and Northern Ireland legislation also prohibits the publication of any material which is intended, or likely, to identify any child as being involved in certain proceedings, including, inter alia, High Court or County Court proceedings; or an address or school as being that of a child involved in any such proceedings[footnoteRef:149].  [149:  The Children Act 1989, section 97(2) and the Children (Northern Ireland) Order 1995, Article 170(2).] 


Remedies can be sought for breach of the requirements of the Data Protection Act 1998 (e.g. a complaint to the Information Commissioner’s Office or application to the court). Individuals can claim compensation for damage caused to them by the breach, and this right can be enforced by the courts. Those with parental responsibility, or the person acting on behalf of the child, will usually deal with such matters, in accordance with the Data Protection Act 1998. It will depend on the age and maturity of the child as to whether they can access these remedies in their own right[footnoteRef:150]. [150: Based on stakeholder response - Ministry of Justice (England and Wales).] 

[bookmark: _Toc407970067]Children in family proceedings
[bookmark: _Toc407970068]Publicity of trials
Unless the court directs otherwise, most family court proceedings and hearings in England and Wales, including those involving children, are held in private[footnoteRef:151]. Publication of private proceedings (including those brought under the Children Act 1989/Children (Northern Ireland) Order 1995 or relating to the maintenance or upbringing of a child) may also constitute a contempt of court[footnoteRef:152].  [151: FPR, Rule 27.10 provides for hearings under those rules to be in private unless any enactment provides 
otherwise or the court directs otherwise.]  [152: Administration of Justice Act 1960 ,section 12.] 


Furthermore, it is a criminal offence to publish, to the public at large or to any section of the public, any material which would identify, or which would be likely to identify, a child as being involved in family proceedings (unless a specific order has been made dispensing with this provision)[footnoteRef:153]. [153: The Children Act 1989, Section 97(2).] 


Moreover, there are a number of circumstances where it is a contempt of court to publish information relating to certain proceedings affecting children where the County Court (from 22 April 2014 the family court) or High Court is sitting in private[footnoteRef:154]. Publication is not confined to communication through the media. A person found guilty of contempt of court will be liable to a term of imprisonment and/or a fine[footnoteRef:155]. According to one stakeholder, judgments will normally be anonymised to protect the identity of the child[footnoteRef:156].  [154: Administration of Justice Act 1960, Section 12. Circumstances include proceedings relating to the inherent jurisdiction of the High Court with respect to minors and proceedings brought under the Children Act 1989 and otherwise relate wholly or mainly to the maintenance or upbringing of a minor.]  [155: Contempt of Court Act 1981, Section 14.]  [156: Based on stakeholder response – DFPNI.] 

[bookmark: _Toc407970069]Conflict of interests
The Litigation Friend (normally a parent/guardian) must have no interest adverse to that of the child. In England and Wales, where there is a conflict of interest between the Litigation Friend and a child, the court may change the Litigation Friend and prevent him/her from acting[footnoteRef:157]. [157: FPR, Rule 16.12.] 

[bookmark: _Toc407970070]Obligation of confidentiality
Generally, any person representing the child in civil, family or employment proceedings will also be responsible for protecting the child’s personal data. In England and Wales solicitors are bound by the Solicitors Regulation Authority (SRA) Code of Conduct to keep the affairs of their clients confidential[footnoteRef:158]. Judges in England and Wales are also required to keep confidential any information acquired in their judicial capacity[footnoteRef:159]. [158: SRA Code of Conduct, Rule 4.01.]  [159: Judiciary of England and Wales, Guide to Judicial Conduct, Chapter 5.1(10). ] 


Most professionals working with children will have their own general rules and regulations relating to confidentiality. For example, Children’s Guardians/Guardians ad litem and social workers are regulated by standards and codes of practice, which include general requirements to maintain confidentiality and respect confidential information[footnoteRef:160]. These requirements are primarily associated with professionals involved in family proceedings and not civil or employment proceedings. [160: Health & Care Professions Council’s (HCPC), Standards of Proficiency; Care Council for Wales, Code of Practice for Workers   Northern Ireland Social Care Council (NISCC) Codes of Practice for Social Care Workers and Employers of Social Care Workers.] 

[bookmark: _Toc407970071]Protection of the child’s data during the civil judicial proceedings
The same rules apply as in civil judicial proceedings.
[bookmark: _Toc407970072]Children in employment proceedings
[bookmark: _Toc407970073]Publicity of trials
Employment proceedings for adults and children are held in public. Exceptions to this include circumstances where it is necessary to protect national security (in which case a Minister may direct that all or part of the proceedings are held in private)[footnoteRef:161], and to prevent disclosure in the interests of justice or to protect a person’s rights under the European Convention of Human Rights (in which case the Tribunal may make an order that proceedings are held in private)[footnoteRef:162]. [161: The Employment Tribunals (Constitution and Rules of Procedure) Regulations 2013 , Reg 94(1).]  [162: The Employment Tribunals (Constitution and Rules of Procedure) Regulations 2013 , Reg 50.] 

[bookmark: _Toc407970074]Conflict of interests
Applicable legislation does not contain any relevant provisions, as children can participate in employment proceedings in their own right.
[bookmark: _Toc407970075]Obligation of confidentiality
Children can participate in employment proceedings in their own right. As explained under Section 3.7, children may be assisted by a solicitor during the proceedings. Solicitors are bound by the Solicitors Regulation Authority (SRA) Code of Conduct to keep the affairs of their clients confidential[footnoteRef:163].  [163: SRA Code of Conduct, Rule 4.01.] 

[bookmark: _Toc407970076]Protection of the child’s data during the civil judicial proceedings
The same rules apply as in civil judicial proceedings.
The child as a witness

The rules outlined above apply, with the exception of those rules relevant to the requirement for a welfare report to be produced and where there is a conflict of interest.

As noted above in Section 2, in any civil proceedings involving children in the UK, where a child who is called as a witness does not understand the nature of an oath, his/her evidence may be heard if, in the court’s opinion, he/she understands his/her duty to speak the truth and he/she has sufficient understanding to justify his/her evidence being heard. This applies to all children called as witnesses in civil proceedings. 
The child in any other role

The rules set out above apply.

As also noted above, Cafcass may be asked to produce a welfare report to the court. Whether a child has capacity to access or challenge documents containing personal information about him/herself will depend on the child’s level of maturity and ability to understand his/her rights. Where a child is deemed to have a sufficient level of maturity and an ability to understand his/her rights, he/she will be able to submit access requests and ask for personal information to be corrected[footnoteRef:164]. However, it would be more likely for the court, through the Family Court Adviser, to seek to establish the child’s wishes and feelings. This might include, for example, the child setting out in writing for the judge what he/she wishes to happen [164: Stakeholder response – Ministry of Justice (England and Wales).] 

[bookmark: _Toc372538571][bookmark: Section34][bookmark: _Toc407970077]Protection from harm and ensuring a child-friendly process
The child as plaintiff/complainant or defendant
[bookmark: _Toc407970078]Children in civil judicial proceedings
[bookmark: _Toc407970079]Avoiding undue delays
For civil proceedings (concerning both children and adults) in England and Wales and Northern Ireland, the court has a duty to actively manage cases. Active case management is an integral element of furthering the overriding objective of civil proceedings: namely to enable the court to deal with cases justly. Dealing with cases justly includes, inter alia, ensuring that the case is dealt with expeditiously and fairly[footnoteRef:165].Rules of civil procedure also require a Directions Questionnaire to be sent to both parties to determine how the case is handled, to decide, inter alia, the issues to be addressed as well as the timetable and procedure for the case in court until trial[footnoteRef:166].  [165: CPR, Rule 1.1; Practice Direction 12A (Guide to case management), para 3.1; The Public Law Outline – Guide to Case Management in Public Law Proceedings, para 2.1; The Rules of the Court of Judicature (Northern Ireland) 1980, Order 1, Rule 1A.]  [166: CPR, Rule 26.] 

As noted under Section 3.1, where any proceedings for a care order or a supervision order are adjourned, or the court directs an appropriate authority to undertake an investigation of the child’s circumstances, it may make an interim (temporary) care or supervision order. A court will only make such an order if it is satisfied that the child is suffering, or is likely to suffer significant harm. Besides these, courts are not required to make provisional decisions or adopt preliminary decisions in cases where children are involved. 
[bookmark: _Toc407970080]Child-friendly environment
While civil procedural rules provide for representation of the child by a Litigation Friend/Next Friend/Guardian ad litem, no specific provisions have been identified which provide for the hearing of a child in a “child-friendly” environment. In some cases the child is legally represented (the “tandem model” which means a solicitor and Guardian) and in some cases the child will directly instruct the solicitor. 

Moreover, no legal requirement has been identified requiring children to be provided with psychological, practical or other support.
[bookmark: _Toc407970081]Personal appearance of the parties
As regards children attending court in civil proceedings, no requirements have been identified. It is noted however, that children, as a general rule, are represented by their Litigation Friend/Next Friend/Guardian ad litem.
[bookmark: _Toc407970082]Protecting the child from harm (e.g. restraining orders, non-contact or limited contact orders)
Except for the rules applicable to in camera proceedings, no other provisions have been identified to protect children from harm. Rules applicable to the ordering of in camera proceedings are described under Section 3.3.

Finally, no laws or policies have been identified to ensure that court sessions and other actions during the judicial proceedings are adapted to the child’s pace, attention span and any communication difficulties the child may have.
[bookmark: _Toc407970083]Children in family proceedings
[bookmark: _Toc407970084]Avoiding undue delays
In private law family proceedings relating to children in England and Wales, the FPR provides for a first hearing dispute resolution appointment (‘FHDRA’). This appointment is held to determine, inter alia, the extent to which the parties can resolve some or all of the issues with the assistance of the Cafcass officer and any available mediator, and to avoid delay through the early identification of issues and timetabling[footnoteRef:167]. [167: FPR, Practice Direction 12B, The Revised Private Law Program, para 2.2.] 


As noted above in Section 2b, the ‘Timetable for the child’ is used in public law cases in England and Wales to further the overriding objective. The timetable must take into account the dates of the significant steps in the life of the child that are likely to take place during proceedings, including legal as well as social, care, health and education steps[footnoteRef:168]. The timetable must also be considered at every stage of the proceedings and whenever the court is asked to make directions, whether at a hearing or otherwise. [168: Practice Direction 12A (Guide to case management), para 3.2; The Public Law Outline – Guide to Case Management in Public Law Proceedings, para 3.3.] 


The court also has a general duty to further the overriding objective by actively managing cases, which includes, inter alia, dealing with cases justly and having regard to the welfare issues involved. Dealing with cases justly includes ensuring that they are dealt with expeditiously and fairly[footnoteRef:169].  [169: FPR Rule 1.1; The Rules of the Court of Judicature (Northern Ireland) 1980, Order 1, Rule 1A.] 


In addition, as noted in Section 2, the legislation underlines the importance of the child’s welfare and the need to avoid any delay in court proceedings. In particular, the principle that any delay in determining a question in respect of the child’s upbringing is likely to prejudice his/her welfare[footnoteRef:170]. Judges are also required to put appropriate arrangements in place to avoid delay[footnoteRef:171]. [170: Children Act 1989, Section 1(2) and the Children (Northern Ireland) Order 1995 Article 3(2).]  [171: Based on stakeholder response – DFPNI.] 


In Northern Ireland, a Directions Hearing Checklist includes the following question: ‘(8) Has a timetable through to final disposal including fixing the dates of future hearings, (including all direction and other interlocutory hearings and the final hearing in any split hearings) together with the appropriate venue been considered?’[footnoteRef:172]. [172: Children Order Advisory Committee – Best Practice Guidance, Appendix B.] 


In Northern Ireland, Family Court Business Committees meet regularly to review the handling of family proceedings. The Committees are comprised of a range of representatives, including members of the judiciary; lay magistrates; solicitors; barristers; Court Children’s Officers; and representatives from, e.g., Health and Social Care Trusts, the Northern Ireland Legal Services Commission[footnoteRef:173], the Northern Ireland Guardian ad litem Agency and the Northern Ireland Courts and Tribunals Service[footnoteRef:174]. [173:  The Commission is responsible for the administration of the legal aid scheme (i.e. public funding for legal proceedings).]  [174: Based on stakeholder response – DFPNI.] 


As noted above, courts may adopt interim (temporary) care or supervision orders. As regards provisional decisions or preliminary judgments where children are concerned, no specific provisions have been identified.
[bookmark: _Toc407970085]Child-friendly environment
England and Wales and Northern Ireland legislation does not contain requirements with respect to the hearing of children involved in family law proceedings in a child-friendly environment.

As already noted, Cafcass has a statutory function to provide information, advice and support to children and their families. Similarly, in Northern Ireland, the Guardian ad litem must, inter alia, give such advice to the child as is appropriate having regard to his understanding. However, there are no specific legal requirements on the psychological, practical or other support, which must be provided. 
[bookmark: _Toc407970086]Personal appearance of the parties
As regards children attending court, family proceedings in England and Wales may take place in the absence of a child who is a party to proceedings, if the court considers it to be in the interests of the child, having regard to the matters to be discussed or the evidence likely to be given; and provided the child is represented by a children’s guardian or solicitor[footnoteRef:175]. [175: FPR, Rule 12.14(3)] 

[bookmark: _Toc407970087]Protecting the child from harm (e.g. restraining orders, non-contact or limited contact orders)
Legislation in England and Wales and Northern Ireland provides a list of criteria (‘the welfare checklist’) in dealing with children in certain circumstances, e.g. when considering whether to make, vary or discharge specific court orders (including Section 8 Orders[footnoteRef:176] and care and supervision orders), the court is required to have regard to, inter alia, the ascertainable wishes of the child concerned (considered in the light of his age and understanding), their physical, emotional and educational needs, and their age, sex, background and any characteristics which the court considers relevant[footnoteRef:177]. [176:  Known as ‘Article 8 Orders’ in NI, these orders include residence orders, contact orders, specific issue orders and supervision orders. In England and Wales from 22 April 2014 residence and contact orders are replaced by child arrangements orders. ]  [177: Children Act 1989, Section 1(3)(a) and the Children (Northern Ireland) Order 1995, Article 3(3)(a).] 


Barristers, appearing in certain proceedings involving children, are not required to wear wigs or gowns unless, by reason of the exceptional nature of the case, the judge directs otherwise[footnoteRef:178]. Likewise, in Northern Ireland, judges will not robe unless, exceptionally, the nature of the proceedings requires them to do so[footnoteRef:179]. It is also notable that deciding on the purpose and proposed content of the meeting is a matter for the discretion of the judge. Moreover, in family law proceedings in England and Wales judges are encouraged to enable children to feel more involved in and connected with the proceedings, e.g. by giving them the opportunity to meet. Judicial guidance provides that ’it cannot be stressed too often that the child's meeting with the judge is not for the purpose of gathering evidence. That is the responsibility of the Cafcass officer. The purpose is to enable the child to gain some understanding of what is going on, and to be reassured that the judge has understood him/her’.[footnoteRef:180] [178: e.g. in the Family Division of the High Court or Family Care Centres under the 1995 Order, the Adoption (Northern Ireland) Order 1987 and the Hague Convention on the Civil Aspects of International Child Abduction;Practice Direction 4 of 2006, Wearing of Wigs and Gowns in the Family Division and Family Care Centres. ]  [179: Based on stakeholder response – DFPNI.]  [180: Family Justice Council, April 2010 - Guidelines for Judges Meeting Children who are subject to Family Proceedings.] 


As noted above in Section 2 and Section 3.1, a broad range of orders are available in the private and public spheres in the UK, e.g. the application by a local authority for an interim care or supervision order where a child is suffering, or likely to suffer, significant harm. An application for a protective order (such as a non-molestation or occupation order) may be made by a child. However, where he/she is under 16, the leave of the court is required[footnoteRef:181]. In deciding whether to grant leave, the court will take account of the child’s level of understanding. A child will also require leave to apply for a residence or contact order[footnoteRef:182]. [181:  The Family Law Act 1996, section 43 and The Family Homes and Domestic Violence (Northern Ireland) Order 1998, Article 21.]  [182:  The Children Act 1989, Section 10 and the Children (Northern Ireland) Order 1995, Article 10.] 


Moreover, the possibility for courts to order the holding of trials in camera also serves as a measure protecting children from harm. Rules applicable to in camera trials are set out in Section 3.3.

[bookmark: OLE_LINK7]Finally, in England and Wales and Northern Ireland, factors to ensure that court sessions and other actions during the judicial proceedings are adapted to the child’s pace, attention span and any communication difficulties the child may have are considered at every stage.
[bookmark: _Toc407970088]Children in employment proceedings
[bookmark: _Toc407970089]Avoiding undue delays
The Employment Tribunal has a general duty to further the overriding objective, namely to enable Employment Tribunals to deal with cases fairly and justly. Dealing with cases fairly and justly includes, inter alia, avoiding delay, so far as it is compatible with proper consideration of the issues[footnoteRef:183]. [183: The Employment Tribunals (Constitution and Rules of Procedure) Regulations 2013, Reg 2; The Industrial Tribunals (Constitution and Rules of Procedure) Regulations Northern Ireland 2005, Reg 3.] 

It is noted that, in England and Wales and Northern Ireland, employment/industrial tribunals are not encouraged or required to take provisional decisions or make preliminary judgments where children are concerned.
[bookmark: _Toc407970090]Child-friendly environment
As regards providing a child-friendly environment, no requirements have been identified.

Moreover, it is not a legal requirement to provide children with psychological, practical or other support.
[bookmark: _Toc407970091]Personal appearance of the parties
As regards children attending court in employment proceedings, no specific requirements have been identified. However, Employment/Industrial Tribunal rules do provide that a hearing may be concluded by the use of electronic communication, provided that it is considered just and equitable to do so and the parties and members of the public attending the hearing are able to hear what the tribunal hears and see any witness as seen by the tribunal[footnoteRef:184]. [184: The Employment Tribunals (Constitution and Rules of Procedure) Regulations 2013, Reg 46; The Industrial Tribunals (Constitution and Rules of Procedure) Regulations (Northern Ireland) 2005 Reg 15.] 

[bookmark: _Toc407970092]Protecting the child from harm (e.g. restraining orders, non-contact or limited contact orders)
As regards protection of the child from harm, no provisions have been identified.

Finally, no employment laws or policies have been identified to ensure that court sessions and other actions during the judicial proceedings are adapted to the child’s pace, attention span and any communication difficulties the child may have. UK employment rules mean that no child under the age of 13 is likely to be involved in employment proceedings. 
The child as a witness

It is not a legal requirement in the UK to ensure that proceedings involving child witnesses take place without undue delay. 

Moreover, courts are not encouraged or required to take provisional decisions or make preliminary judgments where children witnesses are concerned. 

No legal or policy requirements have been identified to ensure that places and premises where child witnesses are heard are child-friendly. Moreover, it is not a legal requirement for courts to adapt court sessions and other actions during the judicial proceedings to the child witness’s pace, attention span or any other communication difficulties the child may have. It is noted, however, that in practice there are some child-friendly processes that the courts make use of. As an example, judges take regular breaks and provide explanations to children to make sure that the child is not worn out by the court process[footnoteRef:185]. [185:  Information received through stakeholder consultation.] 


Except for the below, there are no additional measures identified to ensure that child witnesses are protected from harmful images and information.

As regards the protection of the child witnesses in civil and family proceedings in England and Wales, the court may allow a witness (adult or child) to give evidence through a video link or other means[footnoteRef:186]. Family guidance in particular provides that at the earliest opportunity and before the hearing at which child’s evidence is taken, the use of “special measures”, in particular live video links and screens, should be considered[footnoteRef:187]. [186: CPR Rule 32.3; FPR, Rule 22.3.]  [187: Family Justice Council, Guidelines in relation to children giving evidence in family proceedings, para 14b.] 


Employment/Industrial tribunal rules provide that a hearing may be concluded by the use of electronic communication, provided that it is considered just and equitable to do so and the parties and members of the public attending the hearing are able to hear what the tribunal hears and see any witness as seen by the tribunal[footnoteRef:188]. [188: The Employment Tribunals (Constitution and Rules of Procedure) Regulations 2013, Reg 46; The Industrial Tribunals (Constitution and Rules of Procedure) Regulations (Northern Ireland) 2005 Reg 15.] 

The child in any other role

Those rules which apply to children as parties in family proceedings (set out above) also apply to children as subjects of such proceedings. 

It is noted however, that no statutory provisions regarding the attendance of child subjects at procedural actions have been identified. It is noted though that in practice the child mostly appears by his/her Litigation Friend/Guardian ad Litem[footnoteRef:189]. Judicial guidance does make provision for the judge to meet the child, in order to enable him/her to feel more involved in proceedings. Furthermore, as already noted in Section 2, specific guidelines apply in deciding whether a child should be further questioned or give evidence in family proceedings. In carrying out a balancing exercise between i) the possible advantages of the child being called and ii) the possible damage to the child's welfare from giving evidence, the court should have regard to a specific list of factors including the child's wishes and feelings (in particular their willingness to give evidence).  [189:  Information received through stakeholder consultation.] 

[bookmark: _Protecting_the_child][bookmark: _Toc338234114][bookmark: _Toc372538572][bookmark: _Toc407970093]Protecting the child during interviews and when giving testimony
[bookmark: _Toc407970094]General rules applicable to children involved in civil judicial proceedings regardless of their role
As regards the admissibility of evidence in the UK, judges sitting in all courts (civil, family and employment) will take into account all the information available to them in each case before arriving at an independent judgment. 

It is for the judge to decide whether information is admissible. A legal adviser representing a child can make submissions about whether information is admissible or inadmissible[footnoteRef:190].  [190: Based on stakeholder response - Ministry of Justice (England and Wales).] 

The child as a plaintiff/complainant or defendant
[bookmark: _Toc407970095]Children in civil judicial proceedings
As noted above, civil procedural rules in England and Wales and Northern Ireland provide for children to be represented by their Litigation Friend/Next Friend/Guardian ad litem. The child’s Litigation Friend/Next Friend/Guardian ad litem is required to attend the hearing of the child. 

The general rules for the hearing of parties in civil judicial proceedings apply to adults and children alike. However, where a child party is giving evidence, additional guidance will apply (see “child as a witness” section below). 

While there are no statutory provisions for ensuring that children are provided with assistance (such as an interpreter), such assistance is provided as and when necessary[footnoteRef:191].  [191: Based on stakeholder response - Ministry of Justice (England and Wales).] 


As regards measures to ensure that the number and length of interviews is limited and adapted to the child’s age/attention span, such factors are considered at every stage. Procedures are not always set out in statute.
[bookmark: _Toc407970096]Children in family proceedings
Family procedure rules in England and Wales and Northern Ireland provide for children to be represented by a Litigation Friend/Children’s Guardian/Next Friend/Guardian ad litem. 

Family procedure rules require the Children’s Guardian/Guardian ad litem to advise the court on the wishes of the child in respect of any matter relevant to the proceedings, including the child’s attendance at court[footnoteRef:192].  [192: FPR, PD16A, para 6.6); FPR(NI), Rule 4.12.] 


As previously noted, the court has a general duty, when determining any question with regard to the upbringing of the child, to have the child’s welfare as its paramount consideration. Furthermore, when considering whether to make certain orders, the court must have regard to, inter alia, the ascertainable wishes and feelings of the child concerned (considered in the light of his/her age and understanding). 

Where a child involved in proceedings is giving evidence, additional guidance will apply (see “child as a witness” section below).

While there are no statutory provisions for ensuring that children are provided with assistance (such as an interpreter), such assistance is provided as and when necessary[footnoteRef:193]. [193: Based on stakeholder response - Ministry of Justice (England and Wales).] 


As regards measures to ensure that the number and length of interviews is limited and adapted to the child’s age/attention span, no statutory/legal provisions have been identified. In practice, such factors are considered at every stage.
[bookmark: _Toc407970097]Children in employment proceedings
The general rules for the examination of parties in employment proceedings apply to adults and children alike. No specific rules were identified as regards protecting the child during interviews and when giving testimony. 

While there are no statutory provisions for ensuring that children are provided with assistance (such as an interpreter), such assistance is provided as and when necessary[footnoteRef:194]. [194: Based on stakeholder response - Ministry of Justice (England and Wales).] 


As regards measures to ensure that the number and length of interviews is limited and adapted to the child’s age/attention span, no statutory/legal provisions have been identified. In practice such factors are considered at every stage.
The child as a witness
[bookmark: _Toc407970098]Children civil judicial proceedings
As noted above in Section 2, in any civil proceedings involving children in the UK, where a child who is called as a witness does not understand the nature of an oath, his/her evidence may be heard if, in the court’s opinion, he/she understands his/her duty to speak the truth and he/she has sufficient understanding to justify his/her evidence being heard. This applies to all children called as witnesses in civil proceedings. It also applies to child parties and children in any other role, when heard by the court. 

No measures have been identified as regards ensuring that the number of interviews in relation to child witnesses is as limited as possible and that their length is adapted to the child’s age and maturity. Furthermore, no laws/policies have been identified that guarantee child witnesses are prepared for/supported when attending proceedings, nor are there any provisions for different age groups. It is noted, however, that consideration is always given to ensuring the child’s involvement in proceedings and pre-proceedings (for example interviews) and is appropriate for the child’s age and understanding. 

The presence of the child’s parent or other representative is not mandatory while he/she is being heard.

While there are no statutory provisions for ensuring that children are provided with assistance (such as an interpreter), such assistance is provided as and when necessary[footnoteRef:195]. [195: Based on stakeholder response - Ministry of Justice (England and Wales).] 

[bookmark: _Toc407970099]Children in family proceedings
As already noted, in determining whether a child should give evidence in family proceedings, judicial guidelines for England and Wales state that the court should consider the possible advantages that the child being called will bring to the determination of truth, balanced against the possible damage to the child's welfare from giving evidence[footnoteRef:196]. [196:  Family Justice Council, Guidelines in relation to children giving evidence in family proceedings. ] 

According to UK common law, the court’s principal objective in deciding whether a child should give evidence in family proceedings, should be the achievement of a fair trial[footnoteRef:197]. With that objective, the court should carry out a balancing exercise between i) the possible advantages that the child being called will bring to the determination of truth balanced against; ii) the possible damage to the child's welfare from giving evidence, i.e. the risk of harm to the child from giving evidence. In doing so, the court should have regard to a specific list of factors, including:  [197:  This objective is in light of the case of Re W (Children)(Family Proceedings: Evidence) [2010] UKSC 12, [2010] 1 FLR 1485. ] 

the child's wishes and feelings (in particular their willingness to give evidence);
the child's particular needs and abilities;
the age of the child; 
the maturity, vulnerability and understanding, capacity and competence of the child.

The court in England and Wales must always take into account the risk of harm which giving evidence may do to children, and how to minimise that harm[footnoteRef:198]. [198:  Family Justice Council, Guidelines in relation to children giving evidence in family proceedings.] 


Besides the above, the provisions described in the context of civil judicial proceedings also apply to child witnesses involved in family proceedings.

While there are no statutory provisions for ensuring that children are provided with assistance (such as an interpreter), such assistance is provided as and when necessary[footnoteRef:199]. [199: Based on stakeholder response - Ministry of Justice (England and Wales).] 

[bookmark: _Toc407970100]Children in employment proceedings
As noted above, in any civil proceedings (including in employment proceedings) involving children in the UK, where a child who is called as a witness does not understand the nature of an oath, his/her evidence may be heard if, in the court’s opinion, he/she understands his/her duty to speak the truth and he/she has sufficient understanding to justify his/her evidence being heard. This applies to all children called as witnesses in civil proceedings. It also applies to child parties and children in any other role, when heard by the court. 

No measures have been identified ensuring that the number of interviews is as limited as possible and that their length is adapted to the child’s age and maturity. Furthermore, no laws/policies have been identified that guarantee child witnesses are prepared for/supported when attending proceedings, nor are there any provisions for different age groups. It is noted, however, that consideration is always given to ensuring the child’s involvement in proceedings and pre-proceedings (for example interviews) and is appropriate for the child’s age and understanding.

The presence of the child’s parent or other representative is not mandatory while he/she is being heard.

While there are no statutory provisions for ensuring that children are provided with assistance (such as an interpreter), such assistance is provided as and when necessary[footnoteRef:200]. [200: Based on stakeholder response - Ministry of Justice (England and Wales).] 

The child in any other role

As regards the child as a subject in family proceedings, as noted above (in the introduction to Section 3, Section 3.4 and Section 3.6), when considering whether to make, vary or discharge specific orders, the court must also have regard to a list of factors which include: the ascertainable wishes and feelings of the child (considered in the light of his age and understanding); their physical, emotional and educational needs and how these are to be met; their age, sex, background and any other characteristic considered relevant; any harm suffered or risk of harm; and the likely effect of a change in circumstances[footnoteRef:201]. [201: Children Act 1989, Section 1(3).] 


Furthermore, in any proceedings in which a court is hearing an application for certain orders relating to the care, supervision or protection of children[footnoteRef:202], it may order the child concerned to attend proceedings. [202: Children Act 1989, section 95; section Orders under Part IV and Part V of the Children Act 1989include care and supervision orders, child assessment orders and emergency protection orders. Children (Northern Ireland) Order 1995, section 167 makes similar provision.] 


As noted in Section 3.1 above, in England and Wales the roles of Children’s Guardian/Guardian ad litem include fairly and competently conducting proceedings on behalf of the child, appointing a solicitor for the child (unless a solicitor has already been appointed); giving advice to the child (as is appropriate having regard to that child's understanding); and instructing the solicitor on all matters relevant to the interests of the child[footnoteRef:203].  [203: FPR, Practice Direction 16A.] 


In most cases a child is not directly involved in proceedings and the views of the child are presented to the court in a report prepared by Cafcass/The Northern Ireland Guardian ad litem Agency (NIGALA).  However, in some circumstances (as noted above at Section 2), the court may order the involvement of the child in the proceedings. A Guardian ad litem (who again is an officer of Cafcass) is appointed to represent the child in the proceedings and the guardian will appoint a solicitor. If the child and guardian do not agree on what recommendations to make to the court and the child is of sufficient age and understanding, he/she will be able to instruct a solicitor directly to represent his/her views and the guardian will present his/her own views to the court[footnoteRef:204]. [204: Based on stakeholder response - Ministry of Justice (England and Wales).] 


While there are no statutory provisions for ensuring that children are provided with assistance (such as an interpreter), such assistance will normally be provided as and when necessary[footnoteRef:205]. As regards measures to ensure that the number and length of interviews is limited and adapted to the child’s age/attention span,  [205: Based on stakeholder response - Ministry of Justice (England and Wales).] 

no statutory/legal provisions have been identified. In practice,such factors are considered at every stage. Procedures are not always set out in statute[footnoteRef:206]. [206:  Based on stakeholder response - Ministry of Justice (England and Wales).] 

[bookmark: _Toc338234115][bookmark: _Toc338234116][bookmark: _Toc372538573][bookmark: Section36][bookmark: _Toc407970101][bookmark: _Toc346714791][bookmark: _Toc346714792][bookmark: _Toc346714946][bookmark: _Toc338234117][bookmark: _Toc338234118]Right to be heard and to participate in civil judicial proceedings
The child as plaintiff/complainant or defendant
Children in civil judicial proceedings

In the UK, children do not usually participate in civil judicial proceedings in their own right. As noted above (in Section 3.1), in civil proceedings, any child (i.e. any person under 18) must have a Litigation Friend/Next Friend/Guardian ad litem to bring/defend proceedings on his/her behalf, unless the court makes an order allowing the child to act on his/her own behalf[footnoteRef:207]. The application for an order permitting the child to act without a Litigation Friend/Next Friend/Guardian ad litem may be made by the child him/herself[footnoteRef:208]. If the court makes an order permitting the child to act without a Litigation Friend but it later becomes apparent that it is desirable for them to have a Litigation Friend, the court may appoint someone to do so[footnoteRef:209]. Where a child attains the age of 18 during proceedings, the Litigation Friend’s appointment ceases[footnoteRef:210]. [207: CPR, Rule 21.2(2) and (3); FPR, Rule 16.5, The Rules of the Court of Judicature (Northern Ireland) 1980, Order 80, FPR(NI), Art 6.3.]  [208: CPR, Rule 21.2(4).]  [209: CPR, Rule 21.2(5).]  [210: CPR, Rule 21(9).] 


There are no specific statutory provisions for giving the child the necessary information and explanations about the consequences of participating in civil judicial proceedings. However, in practice, the child’s solicitor and Litigation Friend/Next Friend/Guardian ad litem will be responsible for providing this information and also for explaining any decisions made by the court. There are no different provisions for children as regards participation of different age groups (see also Section 3.2).

As regards limitation periods, there are provisions to extend time limits for persons with a disability (including infants) when bringing certain actions (including personal injury, certain negligence actions, and theft). The time limit for such actions is six years from the date on which the person ceased to be under a disability or died, whichever occurred first[footnoteRef:211]. Except for these cases, there are no special rules on limitation periods for children who do not pursue their claims before they reach the age of majority. [211:  The Limitation Act 1980, Section 28; The Limitation (Northern Ireland) Order 1989, Article 48.] 


No legal requirements have been identified requiring the communication techniques used to be adapted to the child’s age and maturity. Furthermore, no legal requirements/policies have been identified ensuring that children are heard (i.e. can be interviewed, provide evidence and give testimony) in all matters affecting them. In practice, such factors are considered at every stage. Procedures are not always set out in statute[footnoteRef:212]. [212:  Based on stakeholder response - Ministry of Justice (England and Wales).] 


Rules applicable to the provision of support services (e.g. interpreters) are described under Section 3.5.
[bookmark: _Toc407970102]Children in family proceedings

In private law family proceedings[footnoteRef:213] in England and Wales the court can make a child a party to proceedings if it considers that it is in the child’s interests to do so[footnoteRef:214]. Family procedure rules specifically provide for the appointment of a Litigation Friend/Next Friend/Guardian ad litem where a child is party to proceedings but not the subject of those proceedings[footnoteRef:215]. Where a child is the subject of and a party to specified public law proceedings, the court must appoint a Children’s Guardian, unless satisfied that it is not necessary to do so in order to safeguard his/her interests.[footnoteRef:216]  There are strict exceptions where a child may conduct proceedings without a Children’s Guardian or Litigation Friend (e.g. certain proceedings under the Children Act 1989, the Family Law Act 1996, applications in adoption, placement and related proceedings). The Children Act 1989provides for the court to appoint an Officer of Cafcass (England) or a Welsh family proceedings officer (Wales) to represent children in England and Wales[footnoteRef:217]. In practice, the child’s solicitor and Children’s Guardian/Next Friend/Guardian ad litem will be responsible for providing information about court proceedings and also for explaining any decisions made by the court. There are no different provisions for children as regards participation of different age groups. [213: Private law family proceedings include divorce, custody and contact with children i.e. disputes between parents, where, unlike public law proceedings, local authorities are not usually directly involved. Public law proceedings involve the local authority taking action to protect the child.]  [214: FPR, Rule 16.2(1).]  [215: FPR, Rule 16.5.]  [216: Children Act 1989, Section 41(1),FPR, Rule 16.3(1). The Children Act 1989, Section 41(6). Specified proceedings include, inter alia, applications for a care order, supervision order, child assessment order and emergency protection order.]  [217:  The Children Act 1989, Section 41.] 


As already noted, UK legislation requires the child’s welfare to be the court’s paramount consideration, e.g. when determining any question with regard to the upbringing of the child or administration of his/her property (or any income arising from it)[footnoteRef:218]. Furthermore, when considering whether to make, vary or discharge specific court orders (including Section 8 Orders[footnoteRef:219] and care and supervision orders), the court is required to have regard to, inter alia, the ascertainable wishes and feelings of the child concerned (considered in the light of his age and understanding)[footnoteRef:220]. [218: Children Act 1989, Section 1 and the Children (Northern Ireland) Order 1995, Article 3.]  [219: Including,in England and Wales, child arrangements orders dealing with where the child should live, with whom and when, specific issue orders and supervision orders.]  [220: Children Act 1989, Section 1(3)(a) and the Children (Northern Ireland) Order 1995, Article 3(3)(a).] 


In determining whether a child should give evidence in family proceedings in England and Wales, judicial guidelines state that the court should consider the possible advantages that the child being called will bring to the determination of truth, balanced against the possible damage to the child's welfare from giving evidence[footnoteRef:221]. Judges are also encouraged to enable children to feel more involved and connected with family proceedings e.g. by giving them the opportunity to meet the judge in proceedings[footnoteRef:222]. [221:  Family Justice Council, Guidelines in relation to children giving evidence in family proceedings. ]  [222:  Family Justice Council, Guideline for judges Meeting Children who are subject to Family Proceedings.] 


The child’s views may be relayed to the court in a variety of ways. For example, a report advising the court on the interests of the child may be prepared by Cafcass/Guardian ad litem[footnoteRef:223]. In Northern Ireland, Guardians ad litem are usually associated with public law proceedings (e.g. adoption proceedings or applications for care orders). However, the High Court and county courts have the power to provide for the separate representation of any child in private law proceedings[footnoteRef:224]. It should be noted that the court will seek first and foremost to make decisions that are in the best interests of the child concerned. However, this may not be the same as what the child wants[footnoteRef:225]. [223: FPR, Rule 16.33; the FPR(NI) 1996, Article 4.12.]  [224: E.g. see rule 6.6 of the FPR(NI) 1996, which allows for the appointment of the Official Solicitor or ‘some other proper person’.]  [225: Based on stakeholder response - Ministry of Justice (England and Wales).] 

[bookmark: _Toc407970103]Children in employment proceedings
The general rules for the examination of parties in employment proceedings, apply to adults and children alike. No specific rules were identified as regards ensuring that a child can participate and be heard in employment proceedings. 

As children are treated as adults in such proceedings, they may represent themselves without the need for a legal representative. Furthermore, there are no different provisions for different age groups, nor are there any special provisions that allow young adults (18 years old and above) to bring cases about violations of their rights that occurred when they were children. Legal aid is generally not available for legal costs related to employment tribunal proceedings.

As regards the limitation period, an employee (adult or child) has three months less one day from the date of termination of his/her contract to bring a claim for unfair dismissal to the employment tribunal, or (in the case of discrimination), three months from the date on which the matter complained occurred). For contractual claims in the High Court or County court, the limitation period relevant to civil rules applies (i.e. six years from the date on which the person ceased to be under a disability or died, whichever occurred first)[footnoteRef:226]. [226:  The Limitation Act 1980, Section 28; The Limitation (Northern Ireland) Order 1989, Article 48.] 

The child as a witness 

Child witnesses participate in civil, family and employment proceedings in their own right. There are no different provisions for different age groups. 

As already noted, in determining whether a child should give evidence in family proceedings in England and Wales, judicial guidelines state that the court should consider the possible advantages that the child being called will bring to the determination of truth, balanced against the possible damage to the child's welfare from giving evidence[footnoteRef:227].  [227:  Family Justice Council, Guidelines in relation to children giving evidence in family proceedings. ] 


In any civil proceedings involving children in the UK, where a child who is called as a witness does not understand the nature of an oath, the child's evidence may be heard if, in the court’s opinion, he/she understands his/her duty to speak the truth and he/she has sufficient understanding to justify his/her evidence being heard. In deciding whether a child should give evidence in family proceedings, judicial guidelines state that the court should balance the possible advantages that the child will bring to the determination of truth, against the possible damage to the child's welfare from giving evidence. It is for the judge to decide on the admissibility of evidence. While age is a factor taken into account by the court, there are no different provisions for different age groups in the UK.

The age of the child witness does not affect the deadline within which the plaintiff/defendant can file a civil action.

No statutory/ legal requirements have been identified as regards adapting the communication techniques used to the child’s age and maturity. In practice, such factors are considered at every stage. Procedures are not always set out in statute[footnoteRef:228]. Rules applicable to the provision of support services (e.g. interpreters) are described under Section 3.5. [228:  Based on stakeholder response - Ministry of Justice (England and Wales).] 

The child in any other role

As already noted, UK legislation requires the child’s welfare to be the court’s paramount consideration when determining any question with regard to the upbringing of the child or administration of his/her property (or any income arising from it)[footnoteRef:229]. Furthermore, when considering whether to make, vary or discharge specific court orders (including Section 8 Orders[footnoteRef:230] and care and supervision orders), the court is required to have regard to, inter alia, the ascertainable wishes and feelings of the child concerned (considered in the light of his age and understanding)[footnoteRef:231]. [229: Children Act 1989, Section 1 and the Children (Northern Ireland) Order 1995, Article 3.]  [230: Known as ‘Article 8 Orders’ in NI, including,in England and Wales, child arrangements orders dealing with where the child should live, with whom and when, specific issue orders and supervision orders and in Northern Ireland, residence orders, contact orders, specific issue orders and supervision orders.]  [231: Children Act 1989, Section 1(3)(a) and the Children (Northern Ireland) Order 1995, Article 3(3)(a).] 


As noted in Section 3.1 above, in England and Wales the roles of Children’s Guardian/Guardian ad litem include fairly and competently conducting proceedings on behalf of the child, appointing a solicitor for the child (unless a solicitor has already been appointed); giving advice to the child (as is appropriate having regard to that child's understanding); and instructing the solicitor on all matters relevant to the interests of the child[footnoteRef:232].  [232: FPR, Practice Direction 16A.] 


In most cases in England and Wales a child is not directly involved in the proceedings and the views of the child are presented to the court in a report prepared by Cafcass (for England or CAFCASS Cymru for Wales). Cafcass will discuss with a child in a manner appropriate to their understanding whether their participation in the process includes a wish to meet the judge. If the child does not wish to do so, discussions can consider other ways of enabling the child to feel a part of the process. If the child wishes to meet the judge, that wish should be conveyed to the judge where appropriate[footnoteRef:233]. [233:  Family Justice Council, Guidelines for Judges Meeting Children who are subject to Family Proceedings, April 2010.] 


Judicial guidelines in England and Wales also provide that the judge is entitled to expect the lawyer for the child, and/or the Cafcass officer, to advise whether the child wishes to meet the judge; to explain from the child’s perspective the purpose of the meeting; to advise whether such a meeting accords with the welfare interests of the child; and to identify the purpose of the proposed meeting as perceived by the child’s professional representative[footnoteRef:234]. [234: Family Justice Council, Guidelines for Judges Meeting Children who are subject to Family Proceedings, April 2010.] 


In some circumstances (as noted above in Section 2), the court may order that the child is made a party to the proceedings. A Guardian ad litem (who again is an officer of Cafcass) is appointed to represent the child in the proceedings and the guardian will appoint a solicitor. If the child and guardian do not agree on what recommendations to make to the court and the child is of sufficient age and understanding, they will be able to instruct a solicitor directly to represent their views and the guardian will present their own views to the court[footnoteRef:235]. [235: Based on stakeholder response - Ministry of Justice (England and Wales).] 


The age of the child in other roles does not affect the deadline within which the plaintiff/defendant can file a civil action.

As referred to above under Section 3.3, it is not a legal requirement to adapt the communication techniques used to the child’s age and maturity. Rules applicable to the provision of support services (e.g. interpreters) are described under Section 3.5.
[bookmark: _Right_to_legal][bookmark: _Toc372538574][bookmark: _Toc407970104]Right to legal counsel, legal assistance and representation
The child as plaintiff/complainant or defendant
[bookmark: _Toc407970105]Legal representation
[bookmark: OLE_LINK9][bookmark: OLE_LINK10]As noted above, representation of the child in England and Wales and Northern Ireland is provided by way of the Litigation Friend/Next Friend/Guardian ad litem (or Children’s Guardian/Next Friend/Guardian ad litem in the case of family proceedings). These persons are responsible for bringing proceedings on the child’s behalf, (unless the court makes an order allowing the child to act on his/her own behalf[footnoteRef:236]). [236: CPR, Rule 21.2(2) and (3); FPR, Rule 16.5, The Rules of the Court of Judicature (Northern Ireland) 1980, Order 80, FPR(NI), Art 6.3.] 


Such representation is already available before the court proceedings have started. Furthermore, in England and Wales, the general rule is that a person may not make an application against a child until the child has a Litigation Friend /Children’s Guardian (unless the court makes an order to the contrary)[footnoteRef:237]. Similarly, in Northern Ireland, children may not bring a claim except by a Next Friend and may not defend, or make a counter claim, or appear in any proceedings except by a Guardian ad litem. [237: CPR, Rule 21.3, FPR, Rule 16.8 and Rule 16.23.] 

[bookmark: IDAZDHFC][bookmark: IDA2DHFC][bookmark: IDAFEHFC][bookmark: IDAOEHFC][bookmark: IDAXEHFC][bookmark: IDA2FL2B][bookmark: IDAFGL2B]
In England and Wales the roles of the Litigation Friend/Next Friend and Children’s Guardian/Guardian ad litem include fairly and competently conducting proceedings on behalf of the child, appointing a solicitor for the child (unless a solicitor has already been appointed), giving advice to the child (as is appropriate having regard to that child's understanding) and instructing the solicitor on all matters relevant to the interests of the child[footnoteRef:238]. [238: FPR, Practice Direction 16A.] 


Children can represent themselves in employment disputes arising from their valid employment contracts. 
[bookmark: _Toc407970106]Legal counsel
If legal representation (by a solicitor) is ordered by the court, the court will decide who the representative is. Otherwise, the child’s parent or the Litigation Friend/Guardian ad litem (Litigation Friend/Next Friend in Northern Ireland) will choose the legal counsel. These persons are responsible for bringing proceedings on the child’s behalf and for instructing counsel through a solicitor (unless the court makes an order allowing the child to act on his/her own behalf).. In addition, in principle children do not have the right to waive their right to a legal counsel; rather this right is reserved for their parents or the Litigation Friend/Guardian ad litem.  

Child parties can participate in employment proceedings in their own right. It is not a legal requirement for a child to be assisted by a legal counsel. However, any child may decide to instruct a lawyer in his/her own right.
[bookmark: _Toc407970107]Conflict of interest
In the family law context, a conflict of interest between the child and his/her legal representative is usually resolved by appointing a Litigation Friend/Next Friend/Guardian ad litem or arranging for separate legal representation[footnoteRef:239]. [239: Stakeholder response – DFPNI.] 

[bookmark: _Toc407970108]Legal aid
Legal aid contributes to the costs associated with certain legal proceedings, including legal advice, family mediation and representation in courts and some tribunals.

In England and Wales, civil legal aid is means tested and generally available only to those children who (like adults) cannot afford the cost of legal fees, and where there is reasonable chance of success. Financial criteria taken into account include disposable income and disposable capital. When assessing the means of a child, the resources of a parent, guardian or other person who is responsible for their maintenance or who contributes substantially to the child’s maintenance will be taken into account, as well as any assets of the child. There is a discretion not to aggregate assets in this way if it appears inequitable to do so, having regard to all the circumstances including the age and resources of the child[footnoteRef:240]. [240: The Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, Regulation 16.] 


In general, legal aid is available for certain civil cases involving debt, housing, discrimination, education (special educational needs), community care, and families and children. Children who are parties to family proceedings may be eligible for legal aid where they are, or propose to be, the applicant or respondent; where they are made a party to proceedings by a court; or where they are a party to the proceedings and are conducting, or propose to conduct, the proceedings without a Children’s Guardian or Litigation Friend[footnoteRef:241]. The child’s Litigation/Next Friend must apply for legal aid on his/her behalf. Legal aid is not generally available in employment tribunal cases. Similar provisions exist in Northern Ireland, however the legal aid system is currently being reviewed. [241: Legal Aid, Sentencing and Punishment of Offenders Act 2012.] 

The child as a witness

Child witnesses can participate in the proceedings in their own right (i.e. without being represented by their parents/Litigation Friend/Guardian ad litem) and without being represented by a solicitor. It is noted however, that child witnesses may decide to instruct a lawyer in their own right.

As referred to above, child witnesses do not need to be represented, thus UK legislation does not regulate situations where a conflict of interests occurs between the child and his/her legal representative. 

Furthermore, child witnesses cannot benefit from free legal aid. Legal aid in the UK is only available for litigants. 
The child in any other role
Rules applicable to the legal representation of children in other roles are described under Section 3.1. It is not a legal requirement for children in other roles to be represented by a legal counsel. However, the child’s legal representative may decide to instruct a legal counsel for the representation of the child. So as child witnesses, children in other roles cannot receive free legal aid. Finally rules applicable to conflict of interests are described under Section 3.3. 
[bookmark: _Toc346714794][bookmark: _Toc346714795][bookmark: _Toc338234119][bookmark: _Toc338234120][bookmark: _Toc338234122][bookmark: _Toc338234123][bookmark: _Toc372538575][bookmark: _Toc338234124][bookmark: _Toc407970109]Alternatives to judicial proceedings
The child as plaintiff/complainant or defendant
[bookmark: _Toc407970110]Children in civil judicial proceedings
Alternative Dispute Resolution (ADR) is actively encouraged in civil proceedings. The rules of civil procedure do not prescribe a particular method of ADR but suggested methods include: discussion and negotiation, mediation and arbitration. According to one stakeholder, the child’s parents or the Litigation Friend/Next Friend or any other legal representative will aim to act in the best interests of the child and reach an agreement on that basis[footnoteRef:242]. However, if an agreement cannot be reached through ADR, then the parties can apply to the court to resolve the matter[footnoteRef:243].  [242: Stakeholder response - Ministry of Justice (England and Wales).]  [243: Stakeholder response - Ministry of Justice (England and Wales).] 


In England and Wales, Part 1 of the CPR (which applies to adults and children) places a duty on the court to further the overriding objective by actively managing cases. This includes encouraging the parties to cooperate with each other and to use alternative dispute resolution (ADR) as well as facilitating its use[footnoteRef:244]. The parties also have a duty under Part 1.3 of the CPR to help the court to further the overriding objective. Pursuant to the Practice Direction on Pre-Action Conduct in the CPR, ADR is not compulsory. However, the parties should consider whether some form of ADR procedure may enable them to settle the matter without starting proceedings[footnoteRef:245]. [244: CPR Rule 1.4. ]  [245: Practice Direction- Pre-Action Conduct, Section III, paragraph 8.] 


One of the most commonly used ADR mechanism in the UK is mediation. It is generally recognised in England and Wales that parties should attend mediation voluntarily. Accordingly, a court may invite the parties to attend mediation and if it does so, it will allow time for the mediation to take place. It is also recognised that there may be some instances where mediation would not be appropriate. Provisions exist for parties in family proceedings to attend mediation (see below).

In Northern Ireland, the Rules of the Court of Judicature (Northern Ireland) 1980(as amended), along with a number of Protocols and practice guidance, make similar provisions. For example, the Pre-Action Protocol For The Resolution Of Claims Under the Inheritance (Provision For Family And Dependents) (Northern Ireland) Order 1979 (‘the Inheritance Protocol’) and the Pre-Action Protocol for Clinical Negligence Litigation, require the parties to consider ADR. As in England and Wales, mediation is not compulsory. The Pre-Action Protocol for Clinical Negligence Litigation, in particular, states that no party can or should be forced to mediate or enter into any form of alternative dispute resolution[footnoteRef:246]. [246:  The Northern Ireland Courts and Tribunal Service, Pre-Action Protocol for Clinical Negligence Litigation. ] 

[bookmark: _Toc407970111]Children in family proceedings
In England and Wales, the FPR (which apply to adults and children) place a duty on the courts to actively manage cases. This includes encouraging the parties to cooperate with each other and to use alternative dispute resolution (ADR) as well as facilitating its use[footnoteRef:247]. The FPR also requires the parties to consider, and the courts to encourage, the use of ADR, including mediation. Furthermore, solicitors are required to advise clients of the availability of mediation. Any child must have a Children’s Guardian/Guardian ad litem/Next Friend to bring ADR proceedings on his/her behalf, unless the court directs otherwise[footnoteRef:248].  [247: FPR, Rule 1.4. ]  [248: CPR, Rule 21.2, FPR Rule 16.3).] 


[bookmark: OLE_LINK11][bookmark: OLE_LINK12]In England and Wales, the Children and Families Act 2014 will introduce provisions requiring an applicant in a dispute about children to make arrangements for both parties to attend a Mediation Information Assessment Meeting (MIAM) before making an application to court. Certain exemptions will apply, for example where there is evidence of domestic abuse. This will not constitute compulsory mediation but will be a requirement to attend a meeting (MIAM) to learn about mediation or other forms of alternative dispute resolution before the case can be commenced in court.

It is possible for a child to participate in mediation sessions. However, there are no rules in place as to the child’s exact involvement in them; participation is determined by reference to a range of factors, including the child’s age and level of understanding. Organisations offer a range of services, including, where appropriate, sessions with children. Sessions are ordinarily arranged via the child’s parents or the Litigation Friend/Next Friend, or any other legal representative. The Northern Ireland legal system has not introduced any specific legal safeguards to protect the child when accessing and during the alternative proceedings[footnoteRef:249]. There is no undue pressure on children to refer their case to mediation. [249: Based on stakeholder response – DFPNI.] 

	
In Northern Ireland, the Rules of the Court of Judicature (Northern Ireland) 1980(as amended) require the parties to consider ADR. Similarly, the Guide to Management in Private Law Proceedings provides a means of managing the conduct of proceedings where an application is made under the Children (Northern Ireland) Order 1995. This requires, inter alia, the parties to co-operate actively with each other and with the court. As in England and Wales, ADR is not compulsory.
[bookmark: _Toc407970112]Children in employment proceedings
As already noted, there are no specific provisions relating to children in employment proceedings. However, Employment Tribunals are required to encourage the use by parties of the services of the Advisory, Conciliation and Arbitration Service (ACAS), judicial/other mediation, or other means of resolving their disputes by agreement[footnoteRef:250]. Preliminary hearings may also be used by the Tribunal to explore the possibility of settlement or alternative dispute resolution (including judicial mediation[footnoteRef:251]. [250: The Employment Tribunals (Constitution and Rules of Procedure) Regulations 2013 , Reg 53(1)(e).]  [251:  The Employment Tribunals (Constitution and Rules of Procedure) Regulations 2013 , Reg 3.] 

The child as a witness

ADR involves direct or indirect discussion facilitated, in family cases, by an independent mediator. It is not a procedure that involves “witnesses”. 
The child in any other role

Children are the subject matters of family mediation which is governed by the FPR and FPR (NI). It is noted that certain disputes cannot be referred to family mediation. For example, family mediation is not possible in the context of family disputes where there may be allegations, or established incidents, of violence, harassment or intimidation[footnoteRef:252]. [252: Based on stakeholder response – DFPNI.] 


Family meditation is voluntary, but in England and Wales the Children and Families Act 2014 will introduce a requirement to attend a MIAM. It is up to the child’s parents to consider with a mediator whether their dispute may be capable of being resolved through mediation. The parents of the child can learn about the possibility of referring their case to mediation from the court. As an example, in England and Wales, the FPR  with respect to private law proceedings relating to children, provides for a first hearing dispute resolution appointment (‘FHDRA’), at which the judge, legal advisor or magistrates, and officer from Cafcass discuss with the parties the nature of their dispute and whether it could be resolved by ADR. With the assistance of any mediator and in collaboration with the court, they will seek to conciliate and explore with the parties the resolution of all or some of the issues between them[footnoteRef:253]. [253: FPR, Practice Direction 12B.] 


In family mediation cases, a child’s views can be represented during the mediation process depending on his/her age and capacity. Although it is not spelled out in the FPR, rules applicable to the legal representation of children are determined by the general rules applicable to family proceedings, which are described under Section 3.1. 

UK legislation does not specify the means by which children in other roles receive information about their rights and obligations during family mediation. In practice, the child’s family will explain the process in a way that the child understands[footnoteRef:254]. Moreover, information about mediation services is publicised on the government website[footnoteRef:255]. The child’s legal counsel may also inform the child about his/her rights and obligations. In Northern Ireland, court Children’s Officers also operate within a number of courts and can also highlight the option of mediation and explain to the children their rights and obligations[footnoteRef:256]. [254: Based on stakeholder response - Ministry of Justice (England and Wales).]  [255: Ministry of Justice website;NI Direct Government Services website. ]  [256: Based on stakeholder response – DFPNI.] 


A court must always treat the welfare of a child as paramount so will not steer to mediation if it is not appropriate. 

The extent to which the child’s views are taken into account by the mediator will be considered individually on a case-by-case basis.
[bookmark: _Toc372538576][bookmark: _Toc407970113]Remedies or compensation exist for violation of rights and failure to act
The child as plaintiff/complainant or defendant

In general, appeals may be made against court decisions in the UK. However, no appeal may be made under a number of circumstances, e.g. the making or refusal to make an emergency protection order, the extension or refusal to extend the period during which such an order is to have effect, the discharge of or refusal to discharge such an order, or the giving or refusal to give any direction in connection with such an order[footnoteRef:257].  [257: Children Act 1989, Section 45, Children (Northern Ireland) Order 1995, Article 64.] 


As noted in Section 3.1, a child in England and Wales must be represented by a Litigation Friend/Children’s Guardian unless the court directs otherwise. This implies that it is the child’s Litigation Friend/Children’s Guardian who appeals against the court decision on the child’s behalf. However, as already noted in Section 3.1, the child’s Litigation Friend/Children’s Guardian must fairly and competently conduct proceedings on behalf of the child and have no adverse interest to that of the child. The Litigation Friend/Children’s Guardian must also instruct the solicitor on all matters relevant to the best interests of the child[footnoteRef:258]. The solicitor, while instructed to act on behalf of the child by the Litigation Friend/Children’s Guardian, will have a duty to act in the child’s best interests. The legal representative may therefore make submissions instead of the child, but must act in his/her best interests and on the instructions of the Litigation Friend/Children’s Guardian. [258: FPR, Practice Direction 16A.] 


As noted above, in England and Wales the Litigation Friend/Children’s Guardian is required to advise the child as is appropriate for the child’s understanding, and where appropriate, to instruct the solicitor representing the child on all matters relevant to the interests of the child, including the possibilities for appeal[footnoteRef:259]. [259: FPR, Practice Direction 16A, Para 6.2.] 


If a child is represented by a solicitor in family law proceedings in England and Wales, he/she must represent the child in accordance with instructions received from the Children’s Guardian. 

Furthermore, if a child who is involved in family law proceedings in England and Wales, wishes to give instructions which conflict with those of the child’s Litigation Friend/Children’s Guardian, the solicitor must conduct the proceedings in accordance with the child’s instructions[footnoteRef:260] if he/she finds that the child has the necessary ability to instruct him/her. [260: FPR, Rule 16.29, Chapter 8, Part 16 of the FPR.] 


In Northern Ireland, a child will access the above mechanisms via his/her parent, Next Friend, Guardian ad litem or solicitor. Best practice guidance states that the issues of separate representation and conflicts of interest should be addressed at an early stage and should be kept under review during the course of proceedings[footnoteRef:261]. [261: COAC Best Practice Guidance – Paragraph 3.1.7.] 


A conflict of interest in the UK is usually resolved by appointing a separate Litigation Friend/Next Friend or arranging for separate legal representation. A Litigation Friend/Next Friend will normally be appointed by court order or on application by a person wishing to act as Litigation Friend/Next Friend (see also Section 3.3). 

As regards compensation for violation of rights, there are no provisions relating to civil, family, or employment proceedings.

As regards limitation periods, there are provisions to extend time limits for persons with a disability (including infants) when bringing certain actions (including personal injury, certain negligence actions, and theft). The time limit for such actions is six years from the date on which the person ceased to be under a disability or died[footnoteRef:262]. Except for these cases, there are no special rules on limitation periods for children who do not pursue their claims before they reach the age of majority. [262: The Limitation Act 1980, Section 28; The Limitation (Northern Ireland) Order 1989, Article 48.] 

The child as a witness/the child in any other role

Child witnesses and children who constitute the ‘subject’ of the civil judicial proceedings cannot file legal challenges, thus no relevant rules have been identified. 

It is notable that in Northern Ireland, the Commission for Children and Young People (NICCY) can also initiate proceedings in respect of children’s rights and welfare[footnoteRef:263]. [263: Based on stakeholder response – DFPNI.] 

[bookmark: _Toc372538577][bookmark: _Toc407970114]Legal costs
The child as plaintiff/complainant or defendant

In England and Wales and Northern Ireland, if a person wants the court to make a decision regarding civil or family proceedings, he/she must apply to the court for a court order. A court fee may be payable which varies depending on the order applied for[footnoteRef:264] and the value of the claim[footnoteRef:265]. Court fees are administrative fees, payable when filing certain documents or commencing certain court processes.  [264: Based on stakeholder response –DFPNI.]  [265: For a list of relevant statutory instruments see the website of the Ministry of Justice; and the website of the Courts and Tribunals Service.] 


With respect to the payment of legal costs in civil proceedings, the general rule is that the unsuccessful party is required to pay them. Legal costs include the successful party’s costs, including solicitor fees, expert fees, and court fees. In family proceedings, both sides involved in the case have to pay their own costs. The family courts may make costs orders against one side in exceptional circumstances only.

In case of civil (CPR 21) and family law proceedings where the child is a party, the Litigation Friend/Next Friend undertakes to pay the legal costs and the court fees on behalf of the child. A Litigation Friend/Next Friend is not usually liable to pay the costs of an unsuccessful defendant. In employment proceedings it is the child him/herself who would be liable to pay the costs. 

Prior to deciding on the payment of costs, the court must order the detailed assessment of the costs payable by the child or to the child (depending on the outcome of the proceeding). In Employment Tribunal/Industrial Tribunal proceedings, each party normally bears their own legal costs.
The child as a witness

In England and Wales a failure by a witness to attend civil proceedings may result in a court order to pay any costs resulting from his/her failure or refusal to attend[footnoteRef:266]. [266: CPR, Rule 34.10; FPR, Rule 24.9.] 


Except for this, the child witnesses cannot be ordered to cover the legal costs. 
The child in any other role

Children who participate in civil judicial proceedings as the subject of the dispute, are not required to pay legal costs.
[bookmark: _Toc372538578][bookmark: _Toc407970115]Enforcement of civil court judgments
The child as plaintiff/complainant or defendant

As noted in Section 3.1, in civil and family proceedings in England and Wales the child’s representative (Litigation Friend/Children’s Guardian) will (under certain circumstances) act on the child’s behalf and will have a duty to give advice to the child (as is appropriate having regard to that child's understanding) as well as to instruct the solicitor on all matters relevant to the interests of the child[footnoteRef:267]. This includes responsibility for relaying information to the child, including the information about the court judgment and its enforcement. The solicitor will also have a duty to act in the child’s best interests. Children are also represented during the enforcement phase of civil and family law judicial proceedings.  [267: FPR, Practice Direction 16A.] 


Subject to any directions of the court, a court order has immediate effect, thus the parties are required to comply with it immediately. A court decision becomes enforceable upon the request of a party. Any party may file a request to the court on the grounds that the other party does not comply with his/her obligations arising from the court decision. The relevant applications are, in practice, usually submitted by the child’s parents/guardian. (seeSection 3.1).

As regards communicating and explaining the decision given or judgment to the child including the possibility of the child requesting enforcement, there are no statutory requirements. In practice however, the child’s family will usually tell the child what the judge has decided as they consider appropriate. The expectation is that they will explain the decision in a way that the child understands[footnoteRef:268]. [268: Based on stakeholder response – Ministry of Justice (England and Wales).] 


UK legislation allows for the seizure of property as an enforcement measure. However, the extent to which this measure could concern the child’s property is not specified in legislation. 

As regards imposition of detention as a coercive measure against the child, no provisions have been identified. 

As regards safeguards in place to protect the child parties during the enforcement phase of court judgments, no provisions were identified. 

In Northern Ireland, some orders, such as orders in respect of money, goods or property, may fall to be enforced through the Enforcement of Judgments Office[footnoteRef:269].  [269: Based on stakeholder response –DFPNI.] 

The child as a witness

Child witnesses are not involved in the enforcement of civil court judgments; thus no relevant rules have been identified.
The child in any other role

As regards the enforcement of court decisions relating to children in other roles, the court may make a number of orders to protect the child. For example, in public law family/care proceedings, where the child is suffering or likely to suffer significant harm, the court may, on the application of a local authority or authorised person, make a care or supervision order. Alternatively, where there is evidence of imminent danger to the child, the court may make an emergency protection order. In private law family proceedings, a non-molestation order may be issued to forbid certain actions e.g. to prevent a person from causing or threatening violence to the applicant or child[footnoteRef:270]. An occupation order may also be issued to place conditions/restrictions on who may occupy and exclude persons from the family home[footnoteRef:271]. [270: Family Law Act 1996, section 42; Family Homes and Domestic Violence (Northern Ireland) Order 1998, Article 20.]  [271: Family Law Act 1996, section 33; Family Homes and Domestic Violence (Northern Ireland) Order 1998, Article 11.] 


No statutory provisions have been identified with respect to the direct enforceability of court decisions that concern children in other roles. There is no exequatur procedure for domestic orders enforced where they are made.

In England and Wales, the Children’s Guardian is responsible for ensuring that,in relation to a decision made by the court, if they consider it appropriate to the age and understanding of the child, the child is notified of that decision; and if the child is notified of the decision, it is explained to the child in a manner appropriate to that child's age and understanding[footnoteRef:272]. No such provision has been identified in Northern Ireland. However in practice, the child’s legal representative and Guardian ad litem would explain such decisions to the child. [272: FPR, PD 16 Rule 6.11.] 

[bookmark: _Toc372538579][bookmark: _Toc407970116]Conclusions
[bookmark: _Toc407970117]Overview of Member State’s approach to children in civil judicial proceedings and specialised services dealing with such children; the child as an actor in civil judicial proceedings
The rules of court in the UK (namely the Civil Procedure Rules 1998and Family Procedure Rules 2010 in England and Wales, and the various rules in Northern Ireland), make specific provisions for children and protected parties in civil proceedings (as complainant or defendant). No such provisions exist for children in the rules relating to employment proceedings, which include the Employment Tribunal (Constitution and Rules of Procedure) Regulations 2013 (as amended) and the Industrial Tribunals (Constitution and Rules of Procedure) Regulations (Northern Ireland) 2005 (as amended). In such proceedings, the rules apply to adults as well as children.
‘Child’ in civil and family proceedings is generally defined as any person under 18 years of age.
In the UK, children do not usually participate in civil proceedings in their own right. In England and Wales, a Litigation Friend/Children’s Guardian must bring proceedings on behalf of the child (both as a claimant and defendant), unless the court makes an order to the contrary. Similarly, in Northern Ireland, children in civil proceedings must not make a claim except by way of a Next Friend and may not defend or make a counter-claim except by his/her Guardian ad litem. In family law proceedings children are represented by a Children’s Guardian/Guardian ad litem. There is no such representation for children in employment proceedings.
UK courts have a legal duty, when determining any question with respect to the upbringing of a child or the administration of a child’s property or the application of income arising from it, to have the child’s welfare as their ‘paramount consideration’. Where any question arises with regard to the upbringing of a child, the general principle is that any delay in determining the question is likely to prejudice the welfare of the child.

The general need to safeguard and promote the welfare of children extends to all persons and bodies working with children, including to local authorities, the police and the National Health Service (NHS). The Children’s Commissioner for England, along with his/her counterparts in Wales and Northern Ireland, exist to promote the views and interests of children and young people in the UK. The Northern Ireland Commissioner for Children and Young People has additional powers including the power to bring, intervene or assist in civil proceedings concerning the rights or welfare of children or young persons.

Standards exist in relation to the training of persons who come into contact with children, including judicial office-holders, solicitors, registered social workers and court officers. Among those training standards requirements are Continuous Professional Development (CPD) training and staff vetting.
[bookmark: _Toc407970118]Provision of information
As part of their duty to safeguard and promote the welfare of the child in civil and family proceedings, the Litigation Friend/Children’s Guardian and Next Friend/Guardian ad litem must fairly and competently conduct proceedings on behalf of the child. Cafcass in particular has a statutory responsibility to provide information, advice and support to children and their families. Cafcass covers England only and Cafcass  Cymru covers Wales. The ability of a child to give consent in some circumstances will depend on his/her age and capacity. In deciding whether a child is mature enough to make decisions, the courts may take into account the principle of ‘Gillick Competency’, whereby the child has capacity to make decisions without the consent of his/her parent /guardian. No such provisions exist in employment proceedings.

[bookmark: _Toc407970119]Protection of the child’s private and family life
While civil court proceedings are generally conducted in public, a hearing may be in private where it is necessary to protect the interests of any child. While employment hearings are generally held in public there are no such provisions for children. In contrast, most family court proceedings/hearings involving children in the UK are held in private, while legislation prohibits the publication of any material that may identify any child as being involved in proceedings. Generally, any person representing the child will also be responsible for protecting the child’s personal data, while most professionals (including solicitors and social workers) working with children will have their own rules and regulations relating to confidentiality. Furthermore, contravention of data protection principles under the Data Protection Act 1998, may result in sanctions. Where there is a conflict of interest between the parent and a child, the court may arrange for the appointment of a person other than the child’s parent/guardian to participate for or on behalf of the child.
[bookmark: _Toc407970120]Protection from harm and ensuring a child-friendly process
As noted above, judges are required to put appropriate arrangements in place to avoid delay. For civil proceedings (concerning both children and adults), a Directions Questionnaire/Directions Hearing Checklist is used to decide on the issues to be addressed as well as the timetable and procedure for the case in court until trial. In Northern Ireland, Family Court Business Committees meet regularly to review the handling of family proceedings. Steps to reduce the formality of court proceedings may also be taken (e.g. removal of wigs or gowns by barristers and robes by judges), unless the nature of the proceedings requires otherwise. Barristers appearing in certain proceedings involving children are not required to wear wigs or gowns unless, by reason of the exceptional nature of the case, the judge directs otherwise. Likewise, judges will not robe unless, exceptionally, the nature of the proceedings requires them to do so. As regards providing a child-friendly environment, no legal/statutory requirements have been identified. It is noted, however, that in practice procedures can be interrupted by breaks and explanations, so the child is not worn out by the process.
[bookmark: _Toc407970121]Protecting the child during interviews and when giving testimony
In any civil proceedings involving children in the UK, where a child who is called as a witness does not understand the nature of an oath, the child's evidence may be heard if, in the court’s opinion, he/she understands his/her duty to speak the truth and he/she has sufficient understanding to justify his/her evidence being heard. The court’s principal objective in deciding whether a child should give evidence in family proceedings should be the achievement of a fair trial. 
[bookmark: _Toc407970122]Right to be heard and to participate in civil judicial proceedings
Children do not usually participate in civil proceedings in their own right. However, the child’s views may be relayed to the court in a variety of ways, e.g. by way of a report prepared by an officer of Cafcass/Guardian ad litem. In private law family proceedings, the court may make a child a party to proceedings if it considers that it is in the child’s interests to do so. 
[bookmark: _Right_to_legal_1][bookmark: _Toc407970123]Right to legal counsel, legal assistance and representation
In civil and family proceedings, any child must have a Litigation Friend/Next Friend/Children’s Guardian/Guardian ad litem to bring proceedings on his/her behalf, unless the court makes an order allowing the child to act on his/her own behalf. 

Legal aid is available only to those children and adults in civil proceedings who cannot afford the cost of legal fees, and where there is reasonable chance of success. In general, it is available for certain civil cases involving debt, housing, discrimination, education (special educational needs), community care, and families and children. Generally, it is not available in private family law cases (e.g. divorce) unless there is evidence of domestic violence or abuse. Children who are parties to family proceedings may be eligible for legal aid where they are, or propose to be, the applicant or respondent; where they are made a party to proceedings by a court; or where they are a party to the proceedings and are conducting, or propose to conduct the proceedings without a Children’s Guardian or Litigation Friend. The child’s Litigation/Next Friend must apply for legal aid on his/her behalf. Legal aid is not generally available in employment tribunal cases.
[bookmark: _Toc407970124]Alternatives to judicial proceedings
Alternative Dispute Resolution (ADR) is actively encouraged and facilitated in the UK, particularly in family proceedings to reduce litigation wherever appropriate. A child’s views can be represented during the mediation process depending on his/her age and capacity. Furthermore, when determining any question with regard to the upbringing of the child, his/her welfare is the court’s paramount consideration. Parties should attend mediation voluntarily. If an agreement cannot be reached through mediation, the parties can apply to the court to resolve the matter. 
[bookmark: _Toc407970125]Remedies or compensation for violation of rights and failure to act
In general, a child (as with any other party) in the UK must obtain permission to appeal in all civil and family cases. However, no appeal may be made under a number of circumstances, e.g. the making or refusal to make an emergency protection order, the extension or refusal to extend the period during which such an order is to have effect, the discharge of or refusal to discharge such an order, or the giving or refusal to give any direction in connection with such an order.

As noted above, a child must be represented by a Litigation Friend/Next Friend/Children’s Guardian/Guardian ad litem unless the court directs otherwise. The representative is required to advise the child as appropriate for the child’s understanding and to instruct their solicitor on all relevant matters, including the possibilities for appeal. The solicitor representing the child must do so in accordance with instructions received from the Children’s Guardian or the child themselves. A conflict of interest is usually resolved by appointing a Guardian ad litem or arranging for separate legal representation.
[bookmark: _Toc407970126]Legal costs
The general rule in civil proceedings is that the unsuccessful party is required to pay the successful party’s costs, including solicitor fees, expert fees, and court fees. This applies to children as well as adults. 
[bookmark: _Toc407970127]Enforcement of civil court judgments
As noted above, the child’s representative will (under certain circumstances) act on the child’s behalf and have a duty to give advice to the child (as is appropriate having regard to that child's understanding) as well as instruct the solicitor on all matters relevant to the best interests of the child. This includes responsibility for relaying information to the child (which would include the decision and its enforcement). The solicitor will also have a duty to act in the child’s best interests.
[bookmark: _Toc407970128]Strengths and gaps
Among the strengths of the current system include the existence of procedural rules requiring children to be represented in civil and family proceedings, either by way of a Litigation Friend/Next Friend/Guardian ad litem and to act on the child’s behalf. Such Cafcass and the Guardian ad litem service in particular provide safeguards for the child’s welfare and require the views of the child to be collected and reported upon direction from the court. UK legislation and guidance also provides various mechanisms which aim to protect the welfare of the child through the family court system, e.g. through the use of court orders and requiring the court to consider the child’s welfare when determining any question with respect to the upbringing of a child, as well as court guidance on the conduct of child proceedings and the treatment of child witnesses. General safeguards exist to ensure that the court has paramount consideration for the child’s welfare and has regard to, inter alia, the ascertainable wishes and feelings of the child concerned (considered in the light of his age and understanding); their physical, emotional and educational needs.

[bookmark: OLE_LINK13][bookmark: OLE_LINK14]Among the gaps in the current system, our perception is that there is a general lack of provision for children in civil proceedings and employment proceedings. While civil proceedings provide for separate representation of children, there are no specific legal requirements as to the information that must be provided to them, including psychological, practical or other support, whether as parties or as subjects or witnesses to such proceedings. In the rules relating to employment proceedings, there is no provision for children’s involvement in proceedings, including their representation or the information and support that must be provided. Furthermore, while UK employment rules set out how evidence is to be given, they contain no specific provision for child witnesses. However, it is the case that children are much less frequently involved in civil proceedings or employment proceedings. This may explain our perception.  


[bookmark: _Toc407970129]List of Legislation

[bookmark: _Toc407970130]England and Wales

Children and Families Act 2014, 13 March 2014
Solicitors Regulation Authority Code of Conduct 2011, 6 October 2011
Practice Direction 3A - Pre-Application Protocol for Mediation, Information and Assessment, 6 April 2011 (this supports the Family Procedure Rules 2010)
[bookmark: OLE_LINK15]Statutory Instrument 2010/2955 Family Procedure Rules, 13 December 2010, in force 6 April 2011
Equality Act 2010, 8 April 2010
The Children and Young Persons Act 2008, 13 November 2008
The Childcare Act 2006, 11 July 2006
Children’sAct 2004, 15 November 2004
Statutory Instrument 2004/1861, The Employment Tribunals (Constitution and Rules of Procedure) Regulations 2004, 19 July 2004
Adoption and Children Act 2002, 7 November 2002
Statutory Instrument 2001/2787, Children’s Commissioner for Wales Regulations 2001, 1 October 2001
The Criminal Justice and Court Services Act 2000, 30 November 2000
The Protection of Children Act 1999, 15 July 1999
Statutory Instrument 1998/3132, Civil Procedure Rules,26 April 1999
Data Protection Act, 16 July 1998
Family Law Act, 4 July 1996
The Children Act 1989, 16 November 1989
Child Abduction and Custody Act 1985, 25 July 1985, in force 1 August 1986
Contempt of Court Act, 27 July 1981 
Senior Courts Act 1981, 28 July 1981
The Limitation Act 1980,13 November 1980
Administration of Justice Act 1960, 27 October 1960
The Children and Young Persons Act 1933, 1 November 1933
Note: Legislation applies as amended. In force dates may be later than the date shown. Different provisions of Acts of Parliament may come into force on different dates. 

[bookmark: _Toc407970131]Northern Ireland

Pre-Action Protocol for Clinical Negligence Litigation, 18 January 2013
Law2007 No. 288, Education (Prohibition from Teaching or Working with Children) Regulations (Northern Ireland) 2007, 15 June 2007
Law 2006 No. 261, Employment Equality (Age) Regulations (Northern Ireland) 2006, 1 October 2006
Law 2006 c.20, The Children and Adoption Act 2006,21 June 2006
Pre-Action Protocol For The Resolution Of Claims Under the Inheritance (Provision For Family And Dependents) (Northern Ireland) Order 1979, 12 September 2005
Law 2005 c.150, The Industrial Tribunals (Constitution and Rules of Procedure) Regulations (Northern Ireland) 2005, 3 April 2005
Children Order Advisory Committee (COAC) Best Practice Guidance, July 2003
Law 2003 No. 417 (N.I. 4),The Protection of Children and Vulnerable Adults (Northern Ireland) Order 2003, 27 February 2003
Law 2003 No. 439 (N.I. 11),The Commissioner for Children and Young People (Northern Ireland) Order 2003, 27 February 2003
Law 1998 No. 1071 (N.I. 6),The Family Homes and Domestic Violence (NI) Order 1998, 22 April 1998
Law 1996 c.477, Employment of Children Regulations (Northern Ireland) 1996, 8 October 1996
Law 1996 c.322, Family Proceedings Rules (Northern Ireland) 1996, 25 July 1996
Law 1995 No.755 (N.I.2)The Children (Northern Ireland) Order 1995, 15 March 1995
Law 1995 No. 755 (N.I. 2), Children (Northern Ireland) Order 1995, 15 March 1995
Law 1991 No. 2628 (N.I. 23)Child Support (Northern Ireland) Order 1991, 27 November 1991
Law 1989 No. 1339 (N.I. 11),The Limitation (Northern Ireland) Order 1989, 3 October 1989
Law 1987 No. 2203 (N.I. 22)Adoption (Northern Ireland) Order 1987, 18 December 1987
SR 1980/346, Rules of the Court of Judicature (Northern Ireland) 1980

Note: Legislation applies as amended.
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