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The promotion and protection of the rights of the child is one of the objectives of the EU on which the Treaty of Lisbon has put further emphasis. This report is part of a study ‘to collect data on children’s involvement in judicial proceedings in the EU’ which supports the implementation of the Commission Communication of 15 February 2011 ‘An EU Agenda for the rights of the child’, which identified the lack of reliable, comparable and official data on the situation of children in the Member States (MS). This deficiency is a serious obstacle to the development and implementation of evidence-based policies and is particularly evident in the context of child friendly justice and the protection of children in vulnerable situations. Making the justice system more child friendly in Europe is a key action of the EU Agenda. It is an area of high practical relevance where the EU has, under the Treaties, competences to turn the rights of the child into reality by means of EU legislation. Improved data is crucial to the framing of such legislation.

The objective of this study is:

to establish statistics and collect data based on structural, process and outcome indicators on children involved in administrative judicial proceedings for the years 2008-2010 (and 2011 if available) for all 28 EU Member States;
to provide a narrative overview of children's involvement in administrative judicial proceedings in the EU. The report describes the situation in each Member State as at 1 June 2012.
This report examines the safeguards in place for children involved in administrative judicial proceedings. The Council of Europe Guidelines on child-friendly justice serve as a basis for the analysis of the provisions affecting children in civil judicial proceedings in each Member State. 
[bookmark: _Toc401654867][bookmark: _Toc409622665]Structure and scope
This report describes the national administrative justice system insofar as children’s involvement is concerned. The scope of this report is limited to judicial proceedings, which include proceedings before judicial or other authorities competent to judicially decide on the matter. The rules applicable to proceedings before administrative authorities do not fall within the scope of this study. In addition to general administrative judicial proceedings, this report reviews the safeguards in place for children in seven specific sectors:
	
General rules applying to administrative judicial proceedings including judicial proceedings reviewing administrative authorities’ decisions;
Judicial proceedings in the sector of asylum;
Judicial proceedings in the sector of migration;
Judicial proceedings in the sector of education; 
Judicial proceedings in the sector of health;
Judicial proceedings in the sector of placement into care;
Judicial proceedings in the sector of administrative sanctions;
Judicial proceedings regarding offences committed by children below the age of criminal responsibility (MACR).

Depending on the Member State, judicial proceedings in those seven sectors may be dealt with by different courts through administrative, civil or criminal judicial proceedings. For example, in one Member State, decisions in the health sector may be dealt with by juvenile courts through civil judicial proceedings while in another Member State such decisions may be dealt with by administrative courts through administrative judicial proceedings. However, for the sake of clarity and completeness, and consistency from one country report to another, the rules applying to the judicial proceedings falling within the sectors mentioned above will be described in this administrative justice overview no matter whether they are dealt with through civil or administrative judicial proceedings. 

Chapter 1 provides an overview of the Member State’s approach to children in administrative judicial proceedings and judicial proceedings in the above sectors. It includes a description of the competent authorities and services.

Chapter 2 of this report is divided into sections (2.1, 2.2, etc.) according to the different safeguards examined (e.g. the right to be heard, the right to information, etc.). Each of these sections is divided into subsections describing the different rules applying to children involved in those judicial proceedings. The first subsection describes the general rules applying to judicial proceedings (including judicial proceedings reviewing administrative authorities’ decisions). 

NOTE:
If specific rules exist for children involved in judicial proceedings in one of the seven specific sectors, e.g. asylum, migration, education, those rules will be described in further separate subsections. On the contrary, if no specific rules exist in those sectors, the general rules described in the first subsection will be the only rules described. 

According to each Member State’s legislation, there might be cross references between civil procedural rules and administrative procedural rules. Therefore it should be noted that:  

General rules and principles codified in a substantive or procedural law code (e.g. Civil Code, Civil Procedural Code, Judicial Code) may apply to any proceeding before any court (e.g. rules concerning procedural capacity are likely to be described in the Civil Procedural Code, however those rules also apply to administrative judicial proceedings). These general rules and principles may be supplemented by sector-specific procedural or substantive rules.
Specific sections of Civil, Civil Procedural and Judicial Code may include rules specifically regulating administrative judicial proceedings or proceedings before other authorities competent to judicially decide on the matter (e.g. Chapter X of Civil Procedural Code laying down provisions on judicial review of administrative decisions).  
Specific Administrative Code, Administrative Procedural Code or administrative procedurals laws may apply to administrative judicial proceedings or proceedings before other authorities competent to judicially decide on the matter.

The table below summarises the relevant proceedings and competent court in the sectors mentioned above. For the sake of completeness, the table includes the relevant judicial proceedings and the competent court in the field of family law and employment law, which are described in the overview for civil justice.
	
	



1. 
 	6
	Type of judicial proceedings and court competence per sector[footnoteRef:1] [1:  This table provides an indicative summary of competent courts and relevant proceedings. However, please check Section 1 for a complete overview of the competent courts or sections/divisions within the competent courts.] 


	
	Contextual overview for civil justice[footnoteRef:2] [2:  This study on Children’s involvement in judicial proceedings is composed by three contextual overviews i.e. contextual overview for criminal justice, contextual overview for civil justice, contextual overview for administrative justice. The rules applying to judicial proceedings in the sectors of family and employment are described in the contextual overview for civil justice.] 

	Contextual overview for civil justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice

	Sectors:
	Family
	Employment
	Asylum
	Migration
	Education
	Health
	Placement in care
	Administrative sanctions
	Offences < MACR[footnoteRef:3] [3: (MACR) Minimum Age of Criminal Responsibility – see Table 3.1 of the EU Summary of contextual overviews on children's involvement in criminal judicial proceedings  on MACR in EU28 as at 1 June 2012. ] 


	Type of proceeding applying in the sector
	Family and Non-litigious judicial proceedings
	Civil judicial proceedings
	Administrative judicial proceedings
	Administrative judicial proceedings
	Administrative judicial proceedings
	Social judicial proceedings/ administrative judicial proceedings
	Civil judicial procedure/ administrative judicial proceedings
	Criminal judicial proceedings  
	Civil judicial proceedings

	Competent Court(s) 
	Family court 
	Labour court
	Social court
	Administrative court
	Administrative court
	Social court/ administrative court
	Family court/ administrative court
	Criminal court 
	Civil court
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[bookmark: _Toc401654869][bookmark: _Toc409622667]Brief description of judicial system and institutions
[bookmark: _Toc409622668]The German administrative legal system
The administrative legislative framework of Germany is based on general administrative law and special administrative law. 
General administrative law sets general rules for any administrative procedure regardless of the particular subject. The general administrative law is codified in the federal Administrative Procedure Act (Verwaltungsverfahrensgesetz, VwVfG)[footnoteRef:4] and for the administrative activities of the states (Länder) authorities in the respective Länder Administrative Procedure Acts, which are however mainly identical in content with the federal Administrative Procedure Act. For the enforcement of administrative law, the Law on Administrative Enforcement (Verwaltungs-Vollstreckungsgesetz, VwVG[footnoteRef:5] applies.  [4:  Administrative Procedure Act (Verwaltungsverfahrensgesetz) of 25 May 1976.]  [5:  Law on Administrative Enforcement (Verwaltungs-Vollstreckungsgesetz) of 27 April 1953. ] 

Special administrative law consists of various laws for each administrative sector. The provisions of special administrative law apply alongside the general administrative law by completing it with more detailed rules, supplementing or modifying it. The special administrative law is governed by both federal and Länder laws depending on the distribution of legislative powers. 
The Code of Administrative Court Procedure (Verwaltungsgerichtsordnung, VwGO)[footnoteRef:6] sets rules on legal protection against acts of the administration before the Administrative Courts.  [6:  (Verwaltungsgerichtsordnung) of 21 January 1960.] 

The general, special and procedural administrative rules apply to children and adults. 
In Germany, three different courts examine administrative decisions[footnoteRef:7]:  [7:  For more information on the German court system: European E-justice Portal.] 

Administrative Courts; 
Social Courts;
Financial Courts. 
General administrative courts have three levels of jurisdiction[footnoteRef:8]: the Administrative Courts (Verwaltungsgerichte); the Higher Administrative Courts for each Land (Oberverwaltungsgericht or Verwaltungsgerichtshof); the Federal Administrative Courts (Bundesverwaltungsgericht). [8:  Section 2 of the Code of Administrative Court Procedure] 

The Administrative Courts are usually courts of first instance[footnoteRef:9]. The Higher Administrative Court adjudicates on the rights of appeal against judgements of the Administrative Court[footnoteRef:10]. [9:  Section 45 of the Code of Administrative Court Procedure.]  [10:  Section 46 of the Code of Administrative Court Procedure.] 

Recourse to the Administrative Courts is available in all public law disputes of a non-constitutional nature insofar as the disputes are not explicitly allocated to another court by a federal statute. Public-law disputes in the field of Land law may also be assigned to another court by a Land statute[footnoteRef:11]. [11:  Section 40 of the Code of Administrative Court Procedure. ] 

The Social Courts in Germany also have three levels of instances[footnoteRef:12]:  [12:  Section 2 of the Social Court Act.] 

Social Court (Sozialgericht); 
Higher Social Court (Landessozialgericht) for each of the Länder;
Federal Social Court (Bundessozialgericht) which acts as the supreme court of appeal on points of law (Revision).
The Social Courts are responsible for matters of social security, such as pensions, accident and health insurance, and insurance for convalescent care, unemployment insurance and social welfare. 
The Constitutional Court (Bundesverfassungsgericht) rules on constitutional complaints which may be filed by any person alleging that one of his/her basic rights has been infringed by a public authority[footnoteRef:13].  [13:  Article 93(1) No. 4a of the Basic Law. ] 

Administrative decisions in the field of asylum are based on the Asylum Procedure Act (Asylverfahrensgesetz, AsylVfG)[footnoteRef:14] and are reviewed by the Administrative Courts according to the Code of Administrative Court Procedure. Administrative decisions in the field of social benefits for asylum seekers are based on the Asylum Seekers Benefit Act (Asylbewerberleistungsgesetz) [footnoteRef:15] and are reviewed by the Social Courts[footnoteRef:16]. [14:  Asylum Procedure Act (Asylverfahrensgesetz) of 26 June 1992.]  [15:  Asylum Seekers Benefit Act (Asylbewerberleistungsgesetz) of 30 June 1993.]  [16:  Section 51(1) No. 6a of the Social Court Act (Sozialgerichtsgesetz) of 3 September 1953.] 

Administrative decisions in the field of migration, such as the issue of residence permits, are based on the Residence Act (Aufenthaltsgesetz, AufenthG)[footnoteRef:17]. They are reviewed by the Administrative Courts according to the Code of Administrative Court Procedure. [17:   (Aufenthaltsgesetz) of 30 July 2004.] 

Administrative decisions in the field of education, for example, on the need for a child to repeat a class or on not passing a graduation test, are issued according to the school laws of the respective state (Land) and are reviewed by the Administrative Courts according to the Code of Administrative Court Procedure.
Administrative decisions in the field of health care are partly reviewed by the Social Courts and partly by the Administrative Courts. Administrative decisions in the field of health insurance are based on the Fifth Book of the Social Code on statutory health insurance (Fünftes Sozialgesetzbuch, SGBV) and are reviewed by the Social Courts according to the Social Court Act (Sozialgerichtsgesetz, SGG)[footnoteRef:18]. In general, children are health insured together with their parents[footnoteRef:19]. Administrative decisions based on the Eighth Book of the Social Code (Achtes Sozialgesetzbuch, SGB VIII)[footnoteRef:20], which offers the support and services of the Youth Office (Jugendamt) to help children and young people and their parents in need, are reviewed by the Administrative Courts according to the Code of Administrative Court Procedure. The Ninth Book of the Social Code (Neuntes Sozialgesetzbuch, SGB I)[footnoteRef:21] sets rules on rehabilitation services and on special benefits for children and adults with disabilities in order to help them live autonomously. Administrative decisions based on the Ninth Book of the Social Code are reviewed by Administrative Courts[footnoteRef:22].  [18:  Section 51(1) No. 1 of the Social Court Act. ]  [19:  Section 10(2) of the Fifth Book of the Social Code on statutory health insurance (Fünftes Sozialgesetzbuch).]  [20:  Eighth Book of the Social Code (Achtes Sozialgesetzbuch, SGB VIII) of 26 June.]  [21:  Ninth Book of the Social Code (Neuntes Sozialgesetzbuch, SGB IX) of 19 June 2001.]  [22:  With the exception of administrative decisions on the assessment of the grade of disability, which are, according to Section 51(1) No. 7 of the Social Court Act, reviewed by the Social Courts.] 

The procedural rules that apply to children in these proceedings before the Administrative Courts are described in this report under the heading ‘general administrative judicial procedural rules, regardless of the sector concerned'.
Administrative decisions on temporary placement of children into care (Inobhutnahme) are taken by the Youth Office, according to the Eighth Book of the Social Code (Achtes Sozialgesetzbuch, SGBVIII )[footnoteRef:23], when the child requests such measures, when the welfare of the child is at risk and the parent or guardian either agrees with such measures or a decision of the Family Court cannot be issued on time, or in the case of third-country unaccompanied children[footnoteRef:24].  [23:  Eighth Book of the Social Code (Achtes Sozialgesetzbuch, SGB VIII) of 26 June.]  [24:  Section 42(1) of the Eighth Book of the Social Code.] 

The parents or guardians can appeal against such a decision to place children into care before the Youth Office. The consequence of such an appeal is that the Youth Office either gives the child back to the parents or it applies for long term measures to protect the child before the Family Court. The Family Court reviews whether or not the initial measure of the Youth Office is still in accordance with the best interests of the child. Where the physical, mental or psychological best interests of the child or its property are endangered and the parents do not wish it, or are not able to avert the danger, the Family Court must take necessary measures, such as: 
instructions to seek public assistance for the benefit of child and youth welfare and healthcare; 
instructions to ensure that the obligation to attend school is complied with;
prohibition to use the family home or to visit certain other places where the child regularly spends time;
prohibition to establish contact with the child or to set up a meeting with the child;
substitution of declarations of the person with parental custody;
part or complete removal of parental custody[footnoteRef:25]. [25:  Section 1666 of the  (Bürgerliches Gesetzbuch).] 

The procedures before the Family Court are reviewed in this report as this sector falls within the scope of the administrative phase of this study and in order to facilitate comparison with countries where placement of children in care is subject mainly to administrative procedures.
The Administrative Court, on the other hand, reviews whether or not the administrative decision of the Youth Office to initially place the child into care was lawful. The procedural rules that apply to children in these proceedings before the Administrative Courts are described in this report under the heading ‘general administrative judicial procedural rules, regardless of the sector concerned'.
Proceedings regarding the treatment of children below the minimum age of criminal responsibility (MACR), which is the age of 14 in Germany, who have committed offences, are dealt with by social workers of the Youth Office. Under certain circumstances, a Civil Court can also review such action. Under civil law, a child who has reached the age of seven, but not the age of ten, can be held responsible for damage that he/she inflicts on another party in an accident if the damage is intentionally caused. In other cases, a child who has not yet reached the age of 18 is responsible under civil law for damage he/she inflicts on another person if he/she has the insight required to recognise his/her responsibility[footnoteRef:26].  [26:  Section 828 of the Civil Code.] 

Administrative sanctions are not dealt with at Administrative Courts but at the Ordinary (Criminal) Courts under criminal proceedings. 
The treatment of children below MACR and administrative sanctions are reviewed in this report since these sectors fall within the scope of the administrative phase of this study and in order to facilitate comparison with these proceedings, are subject to administrative procedures[footnoteRef:27]. [27:  Please see Contextual Overview on Children in Civil Proceedings, Section 2.1.] 

There are no special courts or any other specialist institutions dealing with children in administrative judicial proceedings. The Youth Services (Jugendhilfe), provide special protection and assistance in the context of judicial proceedings, in particular, to more vulnerable children such as migrant children, unaccompanied refugees, asylum seeking children, children with disabilities, homeless and street children, Roma children, and children in the care of the state residential institutions. The Youth Services are carried out by several youth organisations, parent associations, charities and the Youth Office. They foster children in their individual and social development and help avoid or remove disadvantages, give educational counsel and assistance to parents and other persons having parental powers. In particular, the Youth Office is responsible for the provision of help in bringing up and educating children[footnoteRef:28]. The Youth Office offers advice and decides together with the children and their parents which help is best for them. In addition, the Youth Office has the task to explain to the child his/her rights and obligations in proceedings before the Family and the Administrative Court[footnoteRef:29].  [28:  Section 8(2) of the Eighth Book of the Social Code .]  [29:  Section 8(1) of the Eighth Book of the Social Code.] 

[bookmark: _Toc409622669]General approach towards children under administrative law: evolving capacities, best interests of the child, principle of non-discrimination
The federal Government intends to create child-friendly circumstances in all fields, in particular, when it comes to protection, promotion and participation rights[footnoteRef:30]. The Federal Constitutional Court emphasised that the fundamental parental right contained in the Basic Law[footnoteRef:31] also entails a fundamental right for children. Accordingly, the child is not only the subject matter of the exercise of parental rights; he/she is the legal subject and the holder of fundamental rights[footnoteRef:32]. [30:  Third and fourth periodic reports of States parties due in 2009 by Germany to the CRC Committee, CRC/C/DEU/3-4, 2010, p.9, available at: http://www2.ohchr.org/english/bodies/crc/docs/AdvanceVersions/CRC-C-DEU-3_4.pdf (last accessed on 16 July 2013).]  [31:  Article 6 (2) sentence 1 of the Basic Law.]  [32:  Ruling of 1 April 2008 (1 BvR 1620/04), BVerfGE 121, 69–108 and Third and fourth periodic reports of States parties due in 2009 by Germany to the CRC Committee, CRC/C/DEU/3-4, 2010, p.9, available at: http://www2.ohchr.org/english/bodies/crc/docs/AdvanceVersions/CRC-C-DEU-3_4.pdf (last accessed on 16 July 2013).] 

However, there are no explicit rules to ensure that the best interests of the child are taken into account in administrative proceedings.
The Administrative Procedure Act and the Code of Administrative Court Procedure do not refer to the term ‘child’. Under social law, children are considered persons who are not yet 14 years old. Juveniles are persons who are at least 14 but not yet 18 years old[footnoteRef:33]. Concerning the right and obligation of parents to the care and upbringing of their child, a child is considered a person who is not yet 18 years old[footnoteRef:34]. A child can determine his or her religion at the age of 14[footnoteRef:35]. Under German civil law, the age of majority begins at eighteen[footnoteRef:36]. For the purposes of this study the definition of children will follow the Council of Europe's Guidelines on child-friendly justice, according to which a ‘child’ means any person under the age of 18. [33:  Section 1 of the Youth Protection Act; Section 7 of the Eighth Book of the Social Code.]  [34:  Section 7(2) read in conjunction with Section 1(2) of the Eighth Book of the Social Code.]  [35:  Section 5 of the Act on Religious Upbringing of Children (Gesetz über die religiöse Kindererziehung).]  [36:  Sections 1 and 2 of the Civil Code.] 

There are no statutory age limits for children expressing views, e.g. as a witness. However, in practice, children below the age of 12 or 14 are almost never examined because of the stress which the proceedings are likely to cause to them[footnoteRef:37]. [37:  Information collected through stakeholder consultation (judge). ] 

Besides the parents or the guardian of the child, the Youth Services determine the best interests of the child by supporting children and their parents in terms of the child's care, upbringing, education and work, psychological and physical well-being and the legal, social and economic interests of the child. 
Where more than one child is involved in the same procedure or case, the Youth Office assesses the best interests of each child, separately, with a view to reconciling possible conflicting interests of the children. 
There are no checklists or protocols in place to determine the child’s best interest. The extent to which judges assess the child’s evolving capacity, maturity and capacity to express his/her own views in the context of administrative judicial proceedings depends on the individual judge[footnoteRef:38]. However, it must be noted that almost all proceedings before an Administrative Court take place only in writing[footnoteRef:39].  [38:  Information collected through stakeholder consultation (judge). ]  [39:  Information collected through stakeholder consultation (judge). ] 

The Basic Law establishes that it is the duty of all state authorities to respect and protect human dignity, which is inviolable[footnoteRef:40]. All persons are protected against discrimination because of sex, parentage, race, language, homeland and origin, faith, or religious or disability[footnoteRef:41]. This applies to adults and children and binds the legislature, the executive and the judiciary as directly applicable law[footnoteRef:42]. However, besides the general protection from discrimination in the Basic Law, there are no specific rules applying to children in judicial proceedings, or rights of redress for a child who feels she or he has been discriminated against in the context of judicial proceedings[footnoteRef:43]. The Youth Offices support children in fighting discrimination on a non-judicial preventative level and give legal advice on how to access the Family and Administrative Courts[footnoteRef:44].  [40:  Article 1(1) of the Basic Law. ]  [41:  Article 3 of the Basic Law. ]  [42:  Article 1(3) of the Basic Law. ]  [43:  Information collected through stakeholder consultation (judge). ]  [44:  Section 8(1) of the Eighth Book of the Social Code.] 

[bookmark: _Toc409622670]Monitoring mechanisms, multidisciplinary approach and training 
In Germany, no obligatory training related to the rights of children in judicial proceedings, nor regular vetting requirements, exist for judges or lawyers. To be appointed as judge, or to become an attorney, one must study law at a university, take the first State Examination and complete a preparatory course (Rechtsreferendariat) for the second State Examination. The training for judges does not differ from that of other lawyers, e.g. attorneys, prosecutors, and consists of practical training in courts, administrations, and law offices. A judge appointed for life in an Administrative Court cannot be transferred to another jurisdictional court against his/her will[footnoteRef:45]. At regular intervals, the court presiding judge organises assessments of the judges appointed to their court with a view to making recommendations about promotion. The competent minister decides on the promotion of a judge, with assistance from a judge appointing commission[footnoteRef:46].  [45:  Georg, H., ‘ADMINISTRATIVE JUSTICE IN EUROPE – Report for Germany–’, Association of the Councils of State and Supreme Administrative Jurisdictions of the European Union i.n.p.a. (2009), p. 4.]  [46:  Georg, H., ‘‘ADMINISTRATIVE JUSTICE IN EUROPE – Report for Germany–’, Association of the Councils of State and Supreme Administrative Jurisdictions of the European Union i.n.p.a. (2009), p. 4.] 

Judges are able to attend interdisciplinary training courses on a voluntary basis. These courses are provided, for example, by the German Academy of Judges (Deutsche Richterakademie), together with attorneys and public prosecutors. The training aims, inter alia, at ensuring that practitioners interact with respect and sensitivity towards children in court proceedings. 
Social workers of the Youth Service are well trained and highly qualified. Only persons who are well qualified to interact with children with respect and sensitivity and who have received appropriate training and extraordinary experience in social work, can work for the Youth Services[footnoteRef:47]. The Youth Services have to ensure obligatory continuous training for the social workers on how to treat children and young people[footnoteRef:48]. However, many Youth Offices are understaffed and have financial shortages to fully provide the services needed for children[footnoteRef:49].  [47:  Section 72(1) of the Eighth Book of the Social Code.]  [48:  Section 72(3) of the Eighth Book of the Social Code.]  [49:  Information obtained through stakeholder consultation (Social worker). ] 

The Portal for Child and Youth Services promotes professional dialogue between institutions and professional groups that deal with issues of the youth services and family law, such as social workers lawyers and judges. They offer interdisciplinary training, meetings, conferences and working groups.
No monitoring mechanisms exist at national level to review domestic legislation, policies and practice related to judicial proceedings to ensure their compatibility with international standards of child-friendly justice[footnoteRef:50].  [50:  Information collected through stakeholder consultation (judge).] 

In terms of multidisciplinary measures to ensure close cooperation between different professionals working with children in judicial proceedings, the Youth Offices ore obliged by law to cooperate with different institutions, such as schools, the Police, Family and Youth Courts[footnoteRef:51]. However, strict rules of confidentiality and data protection sometimes restrict the ability of Youth Offices to exchange information and thus find appropriate solutions together with other relevant institutions. This is the case with schools and the police, although they may exchange data with the courts[footnoteRef:52].  [51:  Section 81 of the Eighth Book of the Social Code.]  [52:  Information collected through stakeholder consultation (judge). ] 

There is no common assessment framework for professionals to assess the child’s legal, psychological, social and physical situation, and there are no operational procedures for professionals working in different government departments and agencies to ensure a multidisciplinary approach. 
Formalised interactions between criminal, civil and administrative judicial proceedings exist, if the ruling on the dispute in an Administrative Court, for example, depends completely or partly on the existence or non-existence of a pending dispute concerning civil or criminal law in an Ordinary Court. The Administrative Court may order that the hearing is to be suspended until the other dispute has been settled[footnoteRef:53]. The same applies to pending decisions of an administrative authority.  [53:  Section 94 of the Code of Administrative Court Procedure .] 






[bookmark: _Toc401654870][bookmark: _Toc409622671]Child-friendly justice in administrative judicial proceedings
[bookmark: _The_child_as][bookmark: _Toc338234110][bookmark: _Toc401654871][bookmark: _Toc409622672]The child as an actor in administrative judicial proceedings
[bookmark: _Toc409622673][bookmark: _Toc338234124]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, health, placement into care. 
The general rules described below apply to all proceedings in the sectors listed above. If sector-specific rules exist, theyare described below in a separate subheading. Specific rules apply to proceedings in the field of administrative sanctions and proceedings concerning children below the MACR who committedhave offences and they will also be described in separate subheadings.
The child as a plaintiff/defendant

In Germany, any natural person can take part in administrative judicial proceedings regardless of age (Beteiligtenfähigkeit)[footnoteRef:54]. However, whether or not a child can do so in his/her own name depends on the process capability (Prozessfähigkeit), which applies to everyone who is capable of contracting in accordance with civil law (Geschäftsfähigkeit)[footnoteRef:55]. A child who has not yet reached the age of seven, has no capacity to contract[footnoteRef:56]. A person who has reached the age of seven but not yet 18 is a ‘minor’ under the Civil Code[footnoteRef:57] and has limited capacity to contract. He/she can take legal actions in his/her own name, when he/she is recognised by provisions of civil or public law as being capable of contracting in those areas of law[footnoteRef:58]. For example, children have the capacity to contract at the age of 14 in judicial proceedings regarding disputes on the determination of their religion[footnoteRef:59] and at the age of 15 or 16 in disputes regarding their driving license[footnoteRef:60]. In these cases, a child can also appoint a legal counsel in his/her own name. Other exceptions apply to a child’s capacity to contract in judicial proceedings regarding asylum and migration law as well as social law. These cases are described separately later in this section.  [54:  Section 61(1) No. 1 of the Code of Administrative Court Procedure . ]  [55:  Section 62(1) of the Code of Administrative Court Procedure .]  [56:  Section 104 of the Civil Code.]  [57:  Section 106 of the Civil Code.]  [58:  Section 62(1) No. 2 of the Code of Administrative Court Procedure .]  [59:  Section 5 of the Act on Religious Upbringing of Children (Gesetz über die religiöse Kindererziehung).]  [60:  Section 10(3) of the Driving Permit Ordinance (Fahrerlaubnisverordnung).] 

The judge, or court, does not have discretionary power to grant dispensation as to the minimum age at which a child can bring a case before a court. 
In all other cases, the legal representative of the child must act on behalf of the child in administrative judicial procedures. In principle, the parents have parental custody over the child, which includes the obligation to represent the child in judicial proceedings[footnoteRef:61]. The parents usually represent the child jointly. One parent is able to represent the child if he/she exercises sole parental charge. In the case of imminent danger, each parent is entitled to undertake any legal acts that are necessary for the best interests of the child – the other parent should be informed about any such acts without undue delay[footnoteRef:62].  [61:  Section 1626 of the Civil Code. ]  [62:  Section 1629(1) of the Civil Code. ] 

In addition, if the parents cannot agree on a specific matter concerning the child or on particularly important custody arrangements, the Family Court may, upon application of a parent, transfer the decision to one parent. The transfer may be subject to limitations or conditions[footnoteRef:63]. [63:  Section 1628 of the German Civil Code.] 

If the parents are not entitled to represent the child, the Family Court appoints a guardian for the child[footnoteRef:64].  [64:  Section 1773 of the Civil Code.] 

If the parents or the guardian of the child are prevented from carrying out certain matters for the child, the Family Court can appoint a supplementary curatorship (Ergänzungspfleger)[footnoteRef:65]. This can be the case, when the parents lack the necessary qualifications to represent the child or, for example, when the child inherited property and the testator stipulated that the parents should not manage the property. If a curatorship becomes necessary, the parents must notify it to the Family Court without undue delay.  [65:  Section 1909 of the Civil Code.] 

When a child attains the age of 18 during the proceedings, he/she can continue the proceedings in his/her own name[footnoteRef:66].  [66:  Information collected through stakeholder consultation (judge). ] 

The child as a witness

There is no minimum age for children to be heard as witnesses[footnoteRef:67]. The judge has discretionary power to hear children as witnesses depending on the maturity and credibility of the testimony. This can be the case, for example, to prove paternity or the existence of a marriage of the parents – which can be relevant in disputes about residence permits of third country nationals. [67:  Section 96 of the Code of Administrative Court Procedure .] 

The agreement of the parent or guardian is not necessary for the participation of the child in the proceedings as a witness[footnoteRef:68].  [68:  Information collected through stakeholder consultation (judge). ] 

Every witness – child and adult - may refuse to testify against a close relative[footnoteRef:69].  [69:  Section 98 of the Code of Administrative Court Procedure in conjunction with Section 383(1) No. 3 of the Code of Civil Procedure.] 

Witnesses who have not yet reached the age of 16 at the time of their examination, or who, due to a lack of intellectual maturity, do not have sufficient understanding of the nature and significance of an oath, are to be examined without being placed under oath[footnoteRef:70] [70:  Section 98 of the Code of Administrative Court Procedure in conjunction with Section 393 of the Code of Civil Procedure.] 

The child as a subject of proceedings

No specific rules with regard to the child as a subject of proceedings have been identified. 
[bookmark: _Toc409622674]Procedural rules applicable to children involved in migration proceedings
The child as a plaintiff/defendant

A third-country national who is 16 years of age or older is capable of performing procedural acts regarding his/her rights as an immigrant[footnoteRef:71]. They are also capable of appointing their own lawyer. [71:  Section 80 of the . ] 

The child as a witness

There are no specific rules for children as witnesses in migration proceedings. Children who are called as witnesses in migration proceedings are treated under the rules described under general administrative judicial proceedings.
The child as a subject of proceedings

No specific rules with regard to the child as a subject of proceedings have been identified. 

[bookmark: _Toc409622675]Procedural rules applicable to children involved in asylum proceedings
The child as a plaintiff/defendant

A child seeking asylum and applying for social benefits in Germany is capable of performing procedural actions regarding his/her rights as asylum seeker at the age of 16 or older[footnoteRef:72]. They are also capable of appointing their own lawyer.  [72:  Section 12 of Asylum Procedure Act, Section 71 (2) of the Social Code. ] 


Regardless of whether an application for political asylum has been submitted, after their arrival, unaccompanied children are placed in the custody of the local Youth Office, which appoints a guardian as legal representative[footnoteRef:73].  When a child applies for political asylum, the child is also entitled to counselling by a lawyer with expertise in this field. [73:  Section 42 of the Eighth Book of the Social Code.] 

The Youth Office ensures the temporary placement of the child in a suitable facility and ensures that the child receives adequate care and assistance. The Youth Office is obliged to initiate a guardian appointment by the Family Court within a few days after taking custody. The guardian appointed serves in place of the parents regarding care and custody. Custody is only relinquished when it has been determined where the child or the young person will subsequently stay. Assistance as provided by child and youth services (e.g., placement in a foster family) or other types of assistance also come into consideration[footnoteRef:74].  [74:  Sections 1773 and following the Civil Code.] 

The child as a witness 

There are no specific rules for children as witnesses in asylum proceedings. Children who are called as witnesses in asylum proceedings are treated under the rules described under general administrative judicial proceedings.
The child as a subject of proceedings

No specific rules with regard to the child as a subject of the proceedings have been identified. 
[bookmark: _Toc409622676]Procedural rules applicable to children involved in health proceedings
The child as a plaintiff/defendant

In health proceedings before the Social Courts, children who have reached the age of 15 may apply for and receive social aid and can effect procedural acts in their own name[footnoteRef:75]. This rule applies in all cases except for the withdrawing of an appeal, where the consents of their legal representatives are needed[footnoteRef:76]. Regarding other administrative decisions in health proceedings, the same general procedural rules are applicable to children involved in health proceedings as in general administrative proceedings. [75:  Section 71(2) of the Social Court Act in conjunction with Section 36 of the First Book of the Social Code.]  [76:  Section 71(2) 2nd sentence of the Social Court Act. ] 

The child as a witness 

There is no minimum age for a child to be heard as a witness. The principle of free appraisal of evidence allows the court to freely decide what to consider as relevant evidence[footnoteRef:77].  [77:  Section 202 of the Social Court Act in conjunction with 286 of the Code of Civil Procedure. ] 


Every witness – child and adult - may refuse to testify against a close relative[footnoteRef:78]. Witnesses who have not yet reached the age of 16 at the time of their examination, or who, due to a lack of intellectual maturity, have insufficient understanding of the nature and significance of an oath, are to be examined without being placed under oath[footnoteRef:79]. [78:  Section 202 of the Social Court Act in conjunction with Section 383(1) No. 3 of the Code of Civil Procedure.]  [79:  Section 202 of the Social Court Act in conjunction with Section 393 of the Code of Civil Procedure.] 


The child as a subject of proceedings

No specific rules with regard to the child as a subject of the proceedings have been identified. 
[bookmark: _Toc409622677]Procedural rules applicable to children involved in proceedings for placement into care
The child as a plaintiff/defendant

Proceedings for placement of children into care do not fall under the jurisdiction of the Administrative Court. As described in the Study to collect data on children’s involvement in civil judicial proceedings, Section 2.1, a child who has reached the age of 14 can act before the Family Court in all matters concerning him/her[footnoteRef:80]. If it is in the best interests of the child, the Youth Office can file the application in a child protection case before the Family Court, under the condition that the welfare of the child is at risk. The Youth Office can also do so against the will of the child – however, in order to assess the best interests of the child, the child is consulted and closely involved in the process[footnoteRef:81]. [80:  Section 9(1) No. 3, Section 60, Section 167(3) of the Act on Court Procedure in Family Matters and Non-litigious Matters (Gesetz über das Verfahren in Familiensachen und in Angelegenheiten der freiwilligen Gerichtsbarkeit) of 17 December 2008. ]  [81:  Section 8a of the Eighth Book of the Social Code.] 

The child as a witness 

In child-related cases before the Family Court, the child concerned cannot be heard as witness, which means that rights and obligations of a witness do not apply[footnoteRef:82]. For other children, the same rules as in general civil proceedings apply[footnoteRef:83]. This means, that there is no minimum age for a child to be heard as a witness. The principle of free appraisal of evidence allows the court to freely decide what to consider as relevant evidence[footnoteRef:84]. Every witness – child and adult - may refuse to testify against a close relative[footnoteRef:85].  [82:  Section 163(3) of the Act on Court Procedure in Family Matters and Non-litigious Matters.]  [83:  Section 113(1) 2nd sentence of the Act on Court Procedure in Family Matters and Non-litigious Matters. ]  [84:  Section 113(1) 2nd sentence of the  in conjunction with Section 286 of the Code of Civil Procedure. ]  [85:  Section 113(1) 2nd sentence of the  in conjunction with Section 383(1) No. 3 of the Code of Civil Procedure.] 

The child as a subject of proceedings

No specific rules with regard to the child as a subject of proceedings have been identified. 
[bookmark: _Toc409622678]Procedural rules for proceedings relating to children below MACR who have committed offences
The child as a plaintiff/defendant

Judicial proceedings relating to children below the age of MACR committing a ‘criminal’ offence are usually dealt with by the Youth Office. A child who has reached the age of seven can also be held responsible for damage caused to another person under civil law before a Civil Court[footnoteRef:86]. However, the child cannot be sued in his/her own name in such a case because, as indicated above, a person has the capacity to sue and be sued only insofar as he/she can be obligated by agreements[footnoteRef:87]. The child thus needs to be represented by a legal representative. [86:  Section 828 of the Civil Code.]  [87:  Section 52 of the Code of Civil Procedure.] 

The child as a witness 

There is no minimum age for a child to be heard as a witness. The principle of free appraisal of evidence allows the court to freely decide what to consider as relevant evidence[footnoteRef:88]. The judge decides in each case upon the maturity and credibility of the testimony. The agreement of the parent or guardian is not necessary for the participation of the child in the proceedings as a witness[footnoteRef:89]. Every witness – child and adult - may refuse to testify against a close relative[footnoteRef:90].  [88:  Section 286 of the Code of Civil Procedure. ]  [89:  Information collected through stakeholder consultation (judge).]  [90:  Section 383(1) No. 3 of the Code of Civil Procedure.] 


Witnesses who have not yet reached the age of 16 at the time of their examination, or who, due to a lack of intellectual maturity, have insufficient understanding of the nature and significance of an oath, are to be examined without being placed under oath[footnoteRef:91]. [91:  Section 393 of the Code of Civil Procedure.] 

The child as a subject of proceedings

No specific rules with regard to the child as a subject of proceedings have been identified relating to a child below the age of MACR and who has committed a ‘criminal’ offence. 
[bookmark: _Toc409622679]Procedural rules applicable to administrative sanctions relevant to children
The child as a plaintiff/defendant

Administrative sanctions are not dealt with at the Administrative Courts but at the Ordinary Courts (ordentliche Gerichtsbarkeit), which deal with civil and criminal matters. Children under the age of 14 are not deemed to have acted reprehensibly[footnoteRef:92]. A child above 14 years of age is only held responsible under the German Criminal Code, when he/she presents a sufficiently mature moral and mental state of development at the time of the offence so that he/she understands the unlawfulness of the offence and is able to act in line with that understanding[footnoteRef:93].  [92:  Section 12 of the Act on Regulatory Offences (Gesetz über Ordnungswidrigkeiten) of 24 May 1968. ]  [93:  Section 12(1) 2nd sentence of the Act on Regulatory Offences in conjunction with Section 3 1st sentence of the Youth Courts Law.] 

The child as a witness

There is no age limit for giving a testimony in administrative sanctions proceedings. The value and weight of the testimony depends on the maturity and credibility of the witness[footnoteRef:94]. The judge is encouraged to consider the special needs, age and level of understanding of the child and to use a language the child can understand[footnoteRef:95]. However, there is no legal obligation to do so. [94:  This can be inferred from the absence of a provision on age limits for witnesses and was confirmed in stakeholder consultation (judge).]  [95:  Information collected through stakeholder consultation (judge).] 


A legal representative's agreement or active participation is not a prerequisite to continue with the proceedings. 
The child as a subject of proceedings

No specific rules with regard to the child as a subject of proceedings have been identified relating to proceedings dealing with administrative sanctions.  
[bookmark: _Toc372288209][bookmark: _Toc409622680][bookmark: _Toc338234111][bookmark: _Ref235693447][bookmark: _Ref236194240]Provision of information 
[bookmark: _Toc409622681]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, health, placement into care.
The general rules described below apply to all proceedings in the sectors listed above. If sector-specific rules exist, they are described below in a separate subheading. Specific rules apply to proceedings in the field of administrative sanctions and proceedings concerning children below the MACR who have committed offences and they will also be described in separate subheadings.
[bookmark: _Toc409622682]Rules applicable before administrative judicial proceedings

The child as a plaintiff/defendant
No statutory or policy provisions are in place particularly for children affected by administrative decisions to ensure that they are informed of their rights and obligations before administrative judicial proceedings. Therefore, the same rules as for adults apply. In order to receive the information in question, children need to be represented by their legal representatives who, in effect, receive the information on their behalf. 
The authority issuing the administrative decision has to inform the child’s legal representative about any applications to be made or corrected, when it is clear that these were not submitted or were incorrectly submitted only due to error or ignorance. Where necessary, the authority issuing the administrative decision should give information regarding the rights and duties of participants in the administrative proceedings. Where required, the authority proceeds, even before an application is made, to discuss with the prospective applicant what evidence and documents he/she will have to submit as well as options for expediting the proceedings. Where it serves to expedite the proceedings, the authority should inform the applicant immediately upon receipt of the application about the expected duration of the proceedings and confirm whether or not the application and the relevant documents received are complete[footnoteRef:96].  [96:  Section 25 of the Administrative Procedure Act.] 

Before an administrative decision affecting the rights of a participant may be taken, the latter must be given the opportunity of commenting on the facts relevant to the decision as a rule. This hearing may be omitted when not required by the circumstances of an individual case. This is for example the case when an immediate decision appears necessary in the public interest or because of the risk involved in delay[footnoteRef:97]. [97:  Section 28 of the Administrative Procedure Act.] 

An administrative decision must be clearly defined content in a written, electronic, verbal or other form. A verbal administrative decision must be confirmed in writing or electronically when there is justified interest that this should be done and the person affected requests this immediately. A written or electronic administrative decision must indicate the issuing authority and contain the signature or name of the head of the authority, his representative or deputy. The decision must be accompanied by a statement of grounds which contains the chief material and legal grounds that led the authority to take its decision. It must name the competent authority or court before which the administrative decision can be appealed against[footnoteRef:98]. There is no additional information given to the child on the consequences of participating in judicial proceedings and making his/her opinions heard. [98:  Section 37 and 39 of the Administrative Procedure Act.] 

Prior to lodging an appeal before the Administrative Court, the lawfulness and expedience of the administrative decision must be reviewed in the preliminary proceedings by the same authority which has carried out the administrative decision[footnoteRef:99].  [99:  Section 68 of the Code of Administrative Court Procedure .] 

Children, who are resident in a different Member State, receive information on special arrangements to protect their best interests through the German branch of the International Social Service (Internationaler Sozialdienst) and ‘Department VII’ of the German Association for Public and Private Welfare. This organisation acts as an intermediary between voluntary welfare agencies, youth welfare and social services, Guardianship and Family Courts in Germany and those abroad. They obtain social reports of children from abroad and provide counselling regarding child and youth welfare services across borders, migration and inter-country adoption. 
The child as a witness/subject of proceedings

No specific rules with regard to the child as a witness or as a subject of proceedings have been identified. 
[bookmark: _Toc409622683]Rules applicable during the administrative judicial proceedings
The child as a plaintiff/defendant

No statutory or policy provisions are in place particularly for children or adults to ensure that they are promptly and adequately informed of their rights and obligations during general administrative court proceedings. All necessary information must be given before the proceedings. No specific guidance provisions for judges or lawyers exist to ensure that children are informed of the availability of support services, such as, health, social, legal advice, interpretation, translation, other organisations that can provide support measures and on how to effectively access them. However, the Youth Office informs the children about such services[footnoteRef:100]. [100:  Section 8 of the Eighth Book of the Social Code.] 


No specific codes of conduct or policy guidelines are given to professionals to ensure that children effectively receive information.
The child as a witness

A witness – child or adult – is to be instructed about his/her right to refuse to testify, e.g. against a close relative, prior to being examined[footnoteRef:101]. [101:  Section 173 of the Code of Administrative Court Procedure in conjunction with Section 383(2) of the Code of Civil Procedure. ] 

The child as a subject of proceedings

No specific rules with regard to the child as a subject of proceedings have been identified.
[bookmark: _Toc409622684]Rules applicable after the administrative judicial proceedings 
The child as a plaintiff/defendant

A judgement by the Administrative Court must be drawn up in writing, contain the reasoning for the ruling and the notification of appeals[footnoteRef:102]. However, the judgement is not written in a language that takes into account the age, maturity, gender and cultural sensitivity of the child. [102:  Section 117 of the Code of Administrative Court Procedure . ] 

The child as a witness

No specific rules for children as witnesses after administrative proceedings could be identified.
The child as a subject of proceedings

No specific rules with regard to the child as a subject of proceedings have been identified. 
[bookmark: _Toc409622685]Procedural rules applicable to children involved in migration proceedings
Rules applicable to children before migration proceedings
The child as a plaintiff/defendant

In migration proceedings, the same rules on the provision of information apply to adults and children. Before granting residence for temporary protection, the foreigners’ authority (Ausländerbehörde) must provide the foreigner with written notification of the rights and obligations pertaining to the temporary protection, in a language which he or she is able to understand[footnoteRef:103]. Detainees awaiting deportation must be informed about their rights and obligations and the rules applied in the detention facility[footnoteRef:104]. In the case of children in detention awaiting deportation, their age related special needs must be taken into account[footnoteRef:105]. [103:  Section 24(7) of the . ]  [104:  Section 62a(5) of the . ]  [105:  Section 62a(3) of the .] 

The child as a witness/subject of proceedings

No specific rules for children as witnesses or subjects before migration proceedings could be identified.
Rules applicable to children during migration proceedings 
The child as a plaintiff/defendant/witness/subject of proceedings

For children involved in migration proceedings, the same rules as in general administrative proceedings apply.
[bookmark: _Toc409622686]Procedural rules applicable to children involved in asylum proceedings
Rules applicable to children before asylum proceedings
The child as a plaintiff/defendant

In asylum proceedings, the same rules on the provision of information apply to adults and children. After the application for asylum has been filed, the Federal Office for Migration and Refugees must inform the foreigner, in a language he/she can reasonably understand, about the course of the procedure and about his/her rights and duties, especially concerning deadlines and the consequences of missing a deadline[footnoteRef:106]. There is no provision explicitly requiring the use of child-friendly language. [106:  Section 24(1) of the Asylum Procedure Act.] 

Decisions of the Federal Office for Migration and Refugees on asylum applications must be issued in writing, containing reasoning and be delivered to those concerned without delay, along with information on legal remedies. If no representative has been appointed for the procedure, a translation of the result of the decision and of the information on legal remedies, into a language the foreigner can reasonably be assumed to understand, must be enclosed. There is no provision explicitly requiring a child-friendly language.
Foreigners granted asylum status/refugee status, or in whose cases the Federal Office has issued deportation bans, must also be informed of the resulting rights and duties. If the asylum application is rejected, the decision, together with the deportation order, must be delivered to the foreigner him/herself. It may also be delivered to him/her by the authority responsible for deportation or for carrying out deportation[footnoteRef:107]. [107:  Section 31(1) of the Asylum Procedure Act.] 

Within 15 days of filing an asylum application, the reception centre informs the foreigner, if possible in writing and in a language which he/she can reasonably understand, of his rights and duties under the Asylum Seekers Benefit Act. The reception centre also informs the foreigner about who is able to provide legal counsel and which organisations can advise him/her on accommodation and medical care[footnoteRef:108]. [108:  Section 47(4) of the Asylum Procedure Act.] 

Otherwise, for children involved in asylum proceedings, the same rules as in general administrative proceedings apply.
The child as a witness/subject of proceedings

No specific rules for children as witnesses or subjects before asylum proceedings could be identified.

[bookmark: _Toc409622687]Procedural rules applicable to children during asylum proceedings
The child as a plaintiff/defendant/witness/subject of proceedings

There are no special rules for children in asylum proceedings. Therefore the general administrative procedural rules apply.
[bookmark: _Toc409622688]Procedural rules applicable to children involved in health proceedings
Rules applicable to children before health proceedings
The child as a plaintiff/defendant

Regarding the provision of information, the same rules as in general administrative proceedings apply in health proceedings. 

Prior to lodging an appeal before the Social Court, the lawfulness and expedience of the administrative decision must be reviewed in preliminary proceedings, by the same authority that has carried out the administrative decision[footnoteRef:109].  [109:  Section 83 of the Social Court Act.] 

The child as a witness/subject of proceedings

No specific rules for children as witnesses or subjects before health proceedings could be identified.
Rules applicable during health judicial proceedings
The child as a plaintiff/defendant

No statutory or policy provisions are in place particularly for children or adults to ensure that they are promptly and adequately informed of their rights and obligations during health proceedings. All necessary information must be given before the proceedings. No specific guidance provisions for judges or lawyers exist to ensure that children are informed of the availability of support services for health, social, legal advice, interpretation, translation, other organisations that can provide support measures, and on how to effectively access them. However, the Youth Office informs the children about such services.

No specific codes of conduct or policy guidelines are given to professionals to ensure that children effectively receive the information.
The child as a witness

No specific rules for children as witnesses before the Social Code were identified. 
The child as a subject of proceedings

No specific rules with regard to the child as a subject of proceedings have been identified. 
[bookmark: _Toc409622689]Procedural rules applicable to children involved in proceedings for placement into care
The child as a plaintiff/defendant

Proceedings for placement of children into care fall under civil jurisdiction in Germany. As described in the Study to collect data on children’s involvement in civil judicial proceedings, Section 3.2, the social workers of the Youth Offices have the task to explain to the children, in a child-friendly manner and in a language they understand, about their rights in judicial proceedings before the Family Court and the Administrative Court[footnoteRef:110]. [110:  Section 8(1) of the Eighth Book of the Social Code. ] 

In family law matters concerning the child, until the age of 14 – if necessary also when older than 14 - , the judge can appoint a guardian ad litem (Verfahrensbeistand) to support the child, if that is necessary to pursue the interests of the child, e.g. if these interests are in significant contrast to the interests of his/her parents[footnoteRef:111]. The guardian ad litem determines the child's interests and communicates it to the court[footnoteRef:112]. He/she has to inform the child about the subject, time and place, procedure and potential outcome of the proceedings in an appropriate manner. The court may also order the guardian ad litem to communicate with the parents or further persons of trust, if this seems appropriate in the light of the circumstances of the case. The guardian ad litem can also contribute to finding an amicable solution and inform the child about his/her rights to remedy for possible violations of their rights, including the opportunity to have recourse to either a judicial or non-judicial proceeding or other interventions. He/she also has the right to apply for legal remedy on behalf of the child, however, he/she cannot act as legal representative[footnoteRef:113]. [111:  Section 158 of the Act on Court Procedure in Family Matters and Non-litigious Matters.]  [112:  Section 158(4) of the Act on Court Procedure in Family Matters and Non-litigious Matters.]  [113:  Section 158(4) of the Act on Court Procedure in Family Matters and Non-litigious Matters.] 

The Family Court usually ensures that children receive information on the availability of support services regarding their health, psychological, social, and translation needs. However, there is no legal obligation to do so[footnoteRef:114].  [114:  Information collected through stakeholder consultation (Youth services). ] 

The child as a witness

In child-related cases before the Family Court, the child concerned cannot be heard as a witness, which means that the rights and obligations of a witness do not apply[footnoteRef:115]. For other children, the same rules as in general civil proceedings apply, as described under 'Procedural rules for proceedings relating to children below MACR who have committed offences’[footnoteRef:116].  [115:  Section 163(3) of the Act on Court Procedure in Family Matters and Non-litigious Matters.]  [116:  Section 113(1) 2nd sentence of the Act on Court Procedure in Family Matters and Non-litigious Matters. ] 

The child as a subject of proceedings

No specific rules with regard to the child as a subject of proceedings have been identified. 
[bookmark: _Toc409622690]Procedural rules for proceedings relating to children below MACR who have committed offences
The child as a plaintiff/defendant

Legal proceedings relating to children below the age of MACR committing a ‘criminal’ offence fall under civil jurisdiction. If the parents cannot do so, the Youth Office social worker who is pedagogically trained, informs the child about his/her rights and duties, in particular that he/she can also be held responsible for damage caused to another person under civil law once he/she has reached the age of seven[footnoteRef:117]. In theory, only the child should be informed about his/her rights. However, in practice the parents are the ones to be contacted first by the Youth Office social worker in order to contact the child. Whether the child is sufficiently informed by the social worker depends, in practice, mainly on the support of the parents[footnoteRef:118]. The Police provide specially trained units to deal with children who are below the age of MACR and committing ‘criminal’ offences[footnoteRef:119]. [117:  Section 828 of the Civil Code.]  [118:  Information collected through stakeholder consultation (Youth services).]  [119:  Information collected through stakeholder consultation (Youth services). ] 

The child as a witness

Prior to being examined, witnesses – children or adults – are to be instructed about their rights to refuse to testify, e.g. against a close relative, prior to being examined[footnoteRef:120]. [120:  Section 383(2) of the Code of Civil Procedure. ] 


The child as a subject of proceedings

No specific rules with regard to the child as a subject of the proceedings have been identified in proceedings relating to a child below the age of MACR committing a ‘criminal’ offence.
[bookmark: _Toc409622691]Procedural rules applicable to administrative sanctions relevant to children
The child as a plaintiff/defendant

Administrative sanctions are not dealt with at the Administrative Courts but at the Ordinary Courts children, which deal with civil and criminal matters. Therefore, the provisions of general statutes concerning criminal proceedings, including those of the Code of Criminal Procedure and of the Youth Court Act, apply mutatis mutandis to the administrative sanction proceedings[footnoteRef:121].  [121:  Section 46(1) of the Act on Regulatory Offences.] 


As described in the Study to collect data on children’s involvement in criminal judicial proceedings, under Section 2.3.2, if it is expected that a child above 14 years of age will be subject to sanctions, the accused child must be informed of his/her rights in a way that considers his/her level of development, education and level of maturity. Children under the age of 14 cannot be subject to administrative sanctions. The parents, guardians and the legal representative of the accused child must also be informed of the child’s rights – if they are not present during the examination, such information must be provided to them in writing[footnoteRef:122]. Legal representatives of children, who are subject to administrative sanctions, are to be informed of all aspects of judicial proceedings[footnoteRef:123]. [122:  Section 46(1) of the Act on Regulatory Offences in conjunction with Section 70a of the Youth Courts Law.]  [123:  Section 46(1) of the Act on Regulatory Offences in conjunction with Section 67(2) of the Youth Courts Law.] 

The child as a witness 

Child witnesses must be informed about their rights to refuse to testify against close relatives to protect the family[footnoteRef:124] and about rights to be reimbursed for travel costs, expenses incurred, loss of time, difficulties in housekeeping or loss of income (up to certain limits)[footnoteRef:125]. [124:  Section 52(1) of the German Code of Criminal Procedure.]  [125:  Section 220(2) of the German Code of Criminal Procedure.] 


There are no additional provisions on how to explain these rights in a child-friendly manner. 
The child as a subject of proceedings

No specific rules with regard to the child as a subject of proceedings have been identified relating to proceedings dealing with administrative sanctions.  
[bookmark: _Protection_of_the][bookmark: _Toc372288210][bookmark: _Toc409622692][bookmark: _Toc338234112][bookmark: _Ref235693390][bookmark: _Ref245548157]Protection of the child’s private and family life 
[bookmark: _Toc346714785][bookmark: _Toc346714786][bookmark: _Toc346714787][bookmark: _Toc409622693][bookmark: _Toc338234113]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, health, placement into care
The general rules described below apply to all proceedings in the sectors listed above. If sector specific rules exist, theyare described below in a separate subheading. Specific rules apply to proceedings in the field of administrative sanctions and proceedings concerning children below MACR who committed offences and they will also be described in separate subheadings.
The child as a plaintiff/defendant/witness 

Several measures in German court proceedings ensure that the privacy and personal data of children, who are or have been involved in judicial proceedings, are protected. 
Administrative Court hearings are public. The media is, however, allowed to attend the proceedings. In theory, the Administrative Court may exclude the public, including the media, from the hearing or from a part of it when hearing a child[footnoteRef:126]. However, in practice, this is rarely needed as there is hardly ever any public present at such hearings. Most administrative judicial proceedings regarding children take place in writing[footnoteRef:127].  [126:  Section 55 of the Code of Administrative Court Procedure in conjunction with 172 No. 4 of the Courts Constitution Act.]  [127:  Information collected through stakeholder consultation (judge).] 

The recording of hearings through audio-visual means to be published or presented in public through the TV or the radio is prohibited[footnoteRef:128].  [128:  Section 55 of the Code of Administrative Court Procedure Section 169 second sentence of the Courts Constitution Act.] 

The media considers the particular vulnerability and the rights to privacy of children on a self-regulatory basis. Their identity may not be revealed[footnoteRef:129]. [129:  This principle is provided for in media guidelines by a voluntary self- regulatory body: No. 8.3. of the Guidelines for publications (Richtlinien für die publizistische Arbeit nach den Empfehlungen des Deutschen Presserats).] 

There are no specific rules regarding data protection of children or adults in administrative judicial proceedings. Therefore, the general rules apply. Overall, German legislation strongly protects the rights to privacy of individuals when handling their personal data. The collection, processing and use of personal data is only admissible if explicitly permitted by law, or if the person concerned has consented to this[footnoteRef:130]. The collection, storage, modification or use of personal data is admissible where it is necessary for the performance duties of the controller of the filing system and if it serves the purposes for which the data was collected[footnoteRef:131]. [130:  Section 4 of the Federal Data Protection Act (Bundesdatenschutzgesetz) of 20 December 1990. ]  [131:  Section 13 and 14 of the Federal Data Protection Act. ] 

Where a controller causes harm through the collection, processing or use of personal data, the person concerned must be compensated for the harm caused. This obligation to provide compensation does not apply if the controller has exercised due care in accordance with the circumstances of the case concerned[footnoteRef:132].  [132:  Section 7 of the Federal Data Protection Act.] 

Where a public administration authority causes harm to the person concerned through the automated collection, processing or use of his/her personal data that is inadmissible or incorrect, the public administration authority’s supporting organisation is obliged to compensate for the harm thus caused, irrespective of any fault. In grave cases of violation of privacy, the person concerned must receive adequate pecuniary compensation for the immaterial harm caused, limited to a total amount of 130,000 euros[footnoteRef:133]. The legal representative of the child must exercise such remedies on his/her behalf.  [133:  Section 8 of the Federal Data Protection Act.] 

Data concerning the child’s social background may only be collected, when the principle of proportionality is respected. The person concerned must be informed of the legal basis and the purpose of the data collection as well as its use[footnoteRef:134]. Social data may only be stored, if needed to fulfil their respective purpose[footnoteRef:135] and may only be used for the same purpose for which it was collected[footnoteRef:136]. The strict protection of children's data can sometimes be an obstacle for stakeholders, such as the Youth Office, schools and the police, working with children and protecting the children’s best interests. This is the case when a prompt exchange of crucial information, between these institutions working with the same child, is not allowed in order to protect the child's privacy[footnoteRef:137].  [134:  Section 62 of the Eighth Book of the Social Code. ]  [135:  Section 63(1) of the Eighth Book of the Social Code. ]  [136:  Section 64(1) of the Eighth Book of the Social Code. ]  [137:  Information collected through stakeholder consultation (Youth services).] 

In administrative judicial proceedings authorities are obliged to submit certificates or files, to transmit electronic documents and provide information. If the knowledge of the content of these certificates, files, electronic documents, or that this information would prove disadvantageous to the interests of the Federation or of a Land, or if the events must be kept strictly confidential in accordance with a statute or due to their essence, the competent supreme supervisory authority may refuse the submission of certificates, files, transmissions of the electronic documents and the provision of information. On request of one of the parties, the Higher Administrative Court can find by order without an oral hearing, whether or not the refusal to submit certificates, files, transmissions of electronic documents or to provide information, is lawful[footnoteRef:138]. However, this rule is not often relevant for proceedings concerning children[footnoteRef:139]. [138:  Section 99 of the Code of Administrative Court Procedure .]  [139:  Information collected through stakeholder consultation (judge).] 

The child as a subject of proceedings

No specific rules with regard to the child as a subject of proceedings have been identified. 
[bookmark: _Toc409622694]Procedural rules applicable to children involved in asylum proceedings
Rules applicable before asylum proceedings
The child as a plaintiff/defendant/witness

No specific rules exist for children regarding data protection in asylum proceedings. Therefore, the same provisions as for adults apply to children. The asylum authorities may collect the personal data of asylum seekers as far as necessary for them to fulfil their duties and if the principle of proportionality is respected[footnoteRef:140]. The data collected for the purposes of enforcing the Residence Act and for ensuring the health care of asylum applicants, as well as for criminal prosecution measures and upon request, for the prosecution of administrative offences, must be transmitted, processed and used by the public bodies in charge of these measures as far as this is necessary for them to perform the tasks for which they are responsible[footnoteRef:141]. [140:  Section 7 of the Asylum Procedure Act. ]  [141:  Section 8 of the Asylum Procedure Act. ] 


Several provisions of the Asylum Procedure Act protect the child's family life. A child of a foreigner who is granted asylum must also be granted asylum status[footnoteRef:142]. Where parents and their child have filed an asylum application together, the foreigners’ authority may temporarily suspend deportation in order to enable the family to leave the country together[footnoteRef:143]. [142:  Section 26(2) of the Asylum Procedure Act. ]  [143:  Section 43(3) of the Asylum Procedure Act. ] 

Rules applicable during asylum proceedings
The child as a plaintiff/defendant/witness

For children involved in asylum proceedings, the same rules as in general administrative proceedings apply.
The child as a subject of proceedings

No specific rules with regard to the child as a subject of proceedings have been identified. 
[bookmark: _Toc409622695]Procedural rules applicable to children involved in migration proceedings
Rules applicable before migration proceedings
The child as a plaintiff/defendant/witness

Several statutory provisions ensure a minimum of privacy and family protection for children involved in migration proceedings. For example, children and families with children may be taken into custody awaiting deportation only in exceptional cases and only for as long as is reasonable taking into account the wellbeing of the children[footnoteRef:144]. [144:  Section 62(1) of the Residence Act.] 

As a general principle, custody awaiting deportation must be enforced in specialised detention facilities, detaining members of a family separately from other detainees, guaranteeing adequate privacy[footnoteRef:145]. [145:  Section 62a(1) of the .] 

There are no provisions on data protection in migration proceedings which apply specifically to children. Therefore, the same adult rules ensure a minimum standard of data protection, such as the requirement to erase data about the migrant no later than two years after the termination of temporary protection for the foreigner[footnoteRef:146].  [146:  Section 91a(8) of the .] 

The child as a subject of proceedings

No specific rules with regard to the child as a subject of proceedings have been identified. 
Rules applicable during migration proceedings
The child as a plaintiff/defendant/witness 

For children involved in migration proceedings, the same rules as in general administrative proceedings apply
The child as a subject of proceedings

No specific rules with regard to the child as a subject of proceedings have been identified. 
[bookmark: _Toc409622696]Procedural rules applicable to children involved in health proceedings
The child as a plaintiff/defendant/witness 

There are no specific rules on the protection of the child's right to privacy and family life applicable to a child in health proceedings. The general rules in administrative judicial proceedings involving children also apply. Social Court hearings are public. The media is allowed to attend the proceedings. The Social Court may exclude the public, including the media, from the hearing or from a part of it when hearing a child[footnoteRef:147].  [147:  Section 61(1) of the Social Court Act in conjunction with 172 No. 4 of the Courts Constitution Act.] 

The recording of hearings, through audio-visual means to be published or presented in public through the TV or the radio, is prohibited[footnoteRef:148].  [148:  Section 61(1) of the Social Court Act in conjunction Section 169 second sentence of the Courts Constitution Act.] 

Otherwise, the same rules on data protection and privacy as described in the section on general administrative proceedings apply.
The child as a subject of proceedings

No specific rules with regard to the child as a subject of proceedings have been identified. 
[bookmark: _Toc409622697]Procedural rules applicable to children involved in proceedings for placement into care
The child as a plaintiff/defendant

Proceedings for placement of children into care fall under civil jurisdiction in Germany. As described in the Study to collect data on children’s involvement in civil judicial proceedings, Section 2.3, proceedings, discussions and hearings in family matters are not public. The court may admit the public, however, if the participants agree[footnoteRef:149].  [149:  Section 170 of the Courts Constitution Act. ] 

There are no legal measures in place to protect the child’s privacy such as camera proceedings, screens or video links in civil proceedings. 
Every institution collecting data, such as the Family Court or Youth Office, may only use the data for the purpose of which it was collected and can only transmit data to another institution, if the person concerned agrees or if it is in the best interests of the child[footnoteRef:150]. Professionals working with, and for children, have to follow strict rules of confidentiality[footnoteRef:151].  [150:  Section 22a(2) of the Act on Court Procedure in Family Matters and Non-litigious Matters.]  [151:  Section 65 of the Eighth Book of the Social Code.] 

Data concerning the child’s social background may only be collected, if the principle of proportionality is respected. The child's legal representative must be informed of the legal basis and the purpose of the data collection as well as its use[footnoteRef:152]. The data may only be stored, when needed to fulfil their respective purpose[footnoteRef:153] and may only be used for the same purpose for which it was collected[footnoteRef:154]. The Youth Office may only provide data concerning the social background of the child to the Family Court, if the child agrees, or if it is in the best interests of the child[footnoteRef:155].  [152:  Section 62 of the Eighth Book of the Social Code. ]  [153:  Section 63(1) of the Eighth Book of the Social Code. ]  [154:  Section 64(1) of the Eighth Book of the Social Code. ]  [155:  Section 65(1) of the Eighth Book of the Social Code. ] 

Several measures are in place to avoid any risk of adverse consequences of the judicial proceedings on family relations. In particular, the Youth Services may participate in proceedings before the Family Court[footnoteRef:156].  [156:  Section 2(3) of the Eighth Book of the Social Code.] 

At all times, the Youth Office can take measures to protect the child from harm and to avoid any risk of adverse consequences of the proceedings on family relations, such as temporary child custody, or temporary award of alimony until the court issues its final judgement[footnoteRef:157]. The child can always contact the Youth Office or the Family Court to apply for such measures.  [157:  Section 8a of the Eighth Book of the Social Code.] 

A guardian ad litem can be appointed by the judge to support the child during the judicial proceedings and represent the interests of the child, e.g. if the child's interests are in significant contrast to the interests of his/her parents[footnoteRef:158]. [158:  Section 158 of the Act on Court Procedure in Family Matters and Non-litigious Matters.] 

Upon application of a parent, the Youth Office can be appointed as legal adviser (Beistand) of the child. This possibility is limited to cases regarding the determination of paternity, the assertion of maintenance claims and the disposition of these claims[footnoteRef:159]. [159:  Section 1712 of the Civil Code.] 

If the parents or the guardian of the child are prevented from carrying out certain matters for the child, the court can appoint a supplementary curatorship. In particular, the child is given a curator to manage the property that he acquires, for example, by inheritance and if the parents managing the property would cause a conflict of interest[footnoteRef:160]. [160:  Section 1909 of the Civil Code.] 

The child as a witness

In child-related cases before the Family Court, the child concerned cannot be heard as witness, which means that rights and obligations of a witness do not apply[footnoteRef:161]. For other children, the same rules as in general civil proceedings apply, as described under 'Procedural rules for proceedings relating to children below MACR who have committed offences’[footnoteRef:162].  [161:  Section 163(3) of the Act on Court Procedure in Family Matters and Non-litigious Matters.]  [162:  Section 113(1) 2nd sentence of the Act on Court Procedure in Family Matters and Non-litigious Matters. ] 

The child as a subject of proceedings

No specific rules with regard to the child as a subject of proceedings have been identified. 
[bookmark: _Toc409622698]Procedural rules for proceedings relating to children below MACR who have committed offences
The child as a plaintiff/defendant/witness

Legal proceedings relating to children below the age of MACR, who have committed ‘criminal’ offences, fall under civil jurisdiction. As described in the Contextual Overview for the Civil Justice Phase under Section 2.3, several measures in German court proceedings ensure that the privacy and personal data of children who are or have been involved in judicial proceedings are protected. 

For example, the court may order that the public will be excluded from the hearing, or from a part of it, when hearing a child as a plaintiff, defendant or witness[footnoteRef:163]. In general, the recording of hearings through audio-visual means to be published or presented in public through the TV or the radio, is prohibited[footnoteRef:164]. The media need to consider particular vulnerabilities and rights to privacy of children. Their identity may not be revealed[footnoteRef:165]. [163:  Section 172 No. 4 of the Courts Constitution Act.]  [164:  Section 169 second sentence of the Courts Constitution Act.]  [165:  This principle is provided for in media guidelines by a voluntary self- regulatory body: No. 8.3. of the Guidelines for publications (Richtlinien für die publizistische Arbeit nach den Empfehlungen des Deutschen Presserats).] 


There are no specific rules regarding data protection of children or adults in civil proceedings. Therefore, the general rules, as described above for the general administrative procedures, apply. 
The child as a subject of proceedings

 No specific rules with regard to the child as a subject of the proceedings have been identified in proceedings relating to children below the age of MACR committing a ‘criminal’ offence.
[bookmark: _Toc409622699]Procedural rules applicable to administrative sanctions relevant to children
The child as a plaintiff/defendant

Administrative sanctions are not dealt with at the Administrative Courts but at the Ordinary Courts children, which deal with civil and criminal matters. Therefore, the provisions of general statutes concerning criminal proceedings, including those of the Code of Criminal Procedure and of the Youth Court Act, apply mutatis mutandis to the regulatory offence proceedings[footnoteRef:166].  [166:  Section 46(1) of the Act on Regulatory Offences.] 

As described in the Study to collect data on children’s involvement in criminal judicial proceedings under Section 2.3.5, the public is not permitted to attend the trial of a child[footnoteRef:167]. The recording of the hearing, through audio-visual means to be published or presented in public through the TV or the radio, is prohibited[footnoteRef:168]. [167:  Section 46(1) of the Act on Regulatory Offences in conjunction with Section 172 No. 4 of the Courts Constitution Act and Section 48 of the Youth Courts Law.]  [168:  Section 46(1) of the Act on Regulatory Offences in conjunction with Section 169 second sentence of the Courts Constitution Act.] 

The presiding judge can order that the accused child is not present during the hearing if this could be disadvantageous to his/her education and development. However, the child must be informed of the deliberations held in his/her absence insofar as it is necessary for the purposes of his/her defence.
Furthermore, the accused child’s legal representative may be excluded from the hearing, for the following reasons[footnoteRef:169]:  [169:  Section 46(1) of the Act on Regulatory Offences in conjunction with Section 51 of the Youth Courts Law.] 

if there is a risk of considerable educational disadvantage because of a fear that by discussing the personal circumstances of the child in their presence, necessary future cooperation between the legal representative and youth courts assistance service in implementing youth court sanctions, which are to be anticipated, is made considerably more difficult;
if the legal representative is suspected of being involved in the accused child’s misconduct, or, if he/she has been convicted of participation;
if there is a risk to the life, limb or liberty of the accused child, witness or another person;
if it is feared that their presence will prevent ascertaining the truth; 
if the personal life of a party, witness or victim concerned by the proceedings, is discussed.

Several general provisions, as described above for general administrative procedures, ensure that the data of all defendants – children and adults – is protected[footnoteRef:170].  [170:  Section 46(1) of the Act on Regulatory Offences in conjunction with Section 474 until 491 of the German Code of Criminal Procedure.] 

The child as a witness

As described in the Study to collect data on children’s involvement in criminal judicial proceedings under Section 2.1.3, there are several provisions, in Germany, protecting child witnesses and their private life from, for example, the questioning of a child witness can be recorded through audio-visual means[footnoteRef:171]. [171:  Section 46(1) of the Act on Regulatory Offences in conjunction with Section 58a(1) n. 1 of the German Code of Criminal Procedure.] 

A child witness will be allowed to state another address on the documents served to the parties, instead of his/her actual place of residence, if he/she justifiably fears that his/her or another person’s legally protected interests might be endangered. If there is a well-founded reason to fear that revealing the identity, the place of residence, or the whereabouts of the witness would endanger the witness’s or another person’s life, limb or liberty, the witness may be permitted to deny provision of his/her personal identification data, or to only provide such data in respect of an earlier identity. Documents establishing the witness’s place of residence or identity shall be kept by the public prosecution office. They should only be included in the files when the fear of danger ceases[footnoteRef:172]. [172:  Section 46(1) of the Act on Regulatory Offences in conjunction with Section 68 of the German Code of Criminal Procedure.] 


Any witness has the right to refuse to testify against close relatives to protect his/her family life[footnoteRef:173]. If children do not yet have the intellectual maturity to sufficiently understand the importance of their right to refuse to testify, they can testify only if they wish to do so and if their legal representative also agrees to his/her questioning. If the statutory legal representative of the child is the suspect, he/she may not decide on the exercise of the child’s right to refuse to testify[footnoteRef:174] [173:  Section 46(1) of the Act on Regulatory Offences in conjunction with Section 52(1) of the German Code of Criminal Procedure. The following persons may refuse to testify:1) the fiancé(e) of the accused or the person to whom the accused has made a promise to enter into a civil partnership; 2) the spouse of the accused, even if the marriage no longer exists; 2) the civil partner of the accused, even if the civil partnership no longer exists; 3) a person who is or was lineally related or related by marriage, collaterally related to the third degree or related by marriage to the second degree to the accused.]  [174:  Section 46(1) of the Act on Regulatory Offences in conjunction with Section 52(2) of the German Code of Criminal Procedure.] 

The child as a subject of proceedings

No specific rules with regard to the child as a subject of proceedings have been identified in proceedings relating to administrative sanctions. 
[bookmark: _Toc372288211][bookmark: _Toc409622700][bookmark: _Ref236908735]Protection from harm during proceedings and interviews and ensuring a child- friendly process 
[bookmark: _Toc409622701]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, health, placement into care
The general rules described below apply to all proceedings in the sectors listed above. If sector-specific rules exist, they are described below in a separate subheading. Specific rules apply to proceedings in the field of administrative sanctions and proceedings concerning children below the MACR who have committed offences and they will also be described in separate subheadings..

[bookmark: _Toc338234115][bookmark: _Toc338234116]In Germany, several measures are in place to ensure that the burden and hardship of participating in administrative judicial proceedings is minimised for the persons concerned and that support is available throughout the process. However, these rules apply to all persons, not only to children. 
Rules applicable before the administrative judicial proceedings
The administrative procedure in general, not only with regard to children, must be carried out in an uncomplicated and appropriate manner and timely fashion[footnoteRef:175]. Prior to lodging an appeal, the lawfulness and expedience of the administrative decision is to be reviewed in preliminary proceedings[footnoteRef:176]. [175:  Section 10 2nd sentence of the Administrative Procedure Act. ]  [176:  Section 68 of the Code of Administrative Court Procedure.  ] 

Rules applicable during the administrative judicial proceedings
The child as a plaintiff/defendant

The general principle of urgency (Beschleunigungsgrundsatz) ensures that relevant decisions and the commencement of proceedings take place without undue delay as a general rule for any administrative court proceedings[footnoteRef:177]. There is no mechanism to monitor the implementation of the urgency principle in respect of proceedings involving children.  [177:  This can be inferred from the right to effective legal protection, Article 19 (4) of the Basic Law and from Section 86(3) and 87 of the Code of Administrative Court Procedure. ] 


Upon request of the child, represented by a legal representative, the court may order precautionary and interim measures if this is necessary so as to avoid creating a prejudice difficult for the petitioner to rectify[footnoteRef:178]. Again, this does not specifically apply to children.  [178:  Section 80(5) of the Administrative Procedure Act.] 


Premises at Administrative Courts are generally not specifically child-friendly[footnoteRef:179]. However, Administrative Courts do not normally deal with highly conflictual proceedings involving children. Proceedings where a case of a conflict of interest between the parents and the child might occur take place before the Family Court. Therefore, no provisions are in place to protect children during the proceedings from images or information that can be harmful to their welfare.  [179:  Information collected through stakeholder consultation (judge).] 


The Youth Services has the statutory obligation to offer psychological, practical, and legal support to the child and explain his or her rights and obligations in proceedings before the Administrative Court[footnoteRef:180]. There is no minimum age at which the child can access such services.  [180:  Section 8(1) of the Eighth Book of the Social Code.] 


Several websites and brochures publically are available to ensure that child-friendly material containing legal information is distributed. An example of this service is the "Number against sorrow" (“Nummer gegen Kummer”), a nationwide network for a free, anonymous telephone hotline offering internet advice for children and parents[footnoteRef:181]. [181:  https://www.nummergegenkummer.de/cms/website.php (last accessed on 28 March 2013).] 


As indicated in Section 2.1, generally the legal representative is obliged to accompany the child during the proceedings and must act on behalf of the child. There are no laws or policies in place to ensure that court sessions and other actions during the administrative judicial procedure are adapted to the child’s pace and attention. However, on a voluntary basis, the professionals involved ensure that the welfare of the child is taken into account, but no guidance for court staff and judicial authorities is available[footnoteRef:182].  [182:  Information collected through stakeholder consultation (judge).] 


The child as a witness

Every witness – child and adult - may refuse to testify against a close relative[footnoteRef:183]. No provisions are in place to protect children, for example, through testimony given by video link.  [183:  Section 98 of the Code of Administrative Court Procedure in conjunction with Section 383(1) No. 3 of the Code of Civil Procedure.] 

The child as a subject of proceedings

No specific rules with regard to the child as a subject of proceedings have been identified. 
Rules applicable after the administrative judicial proceedings

No particular provisions and no guidance for court staff and judicial authorities are in place to protect the child from harm after judicial proceedings. 
[bookmark: _Toc409622702]Procedural rules applicable to children involved in asylum proceedings
The child as a plaintiff/defendant/witness

Several provisions of the Asylum Procedure Act ensure a minimum standard of protection from hardship for children involved in asylum proceedings. For example, parents and their child should be deported together[footnoteRef:184].  [184:  Section 43(3) of the Asylum Procedure Act. ] 


Otherwise, the procedural rules applicable to children involved in asylum proceedings are the same as in general administrative proceedings. 
The child as a subject of proceedings

No specific rules with regard to the child as a subject of proceedings have been identified. 
[bookmark: _Toc409622703]Procedural rules applicable to children involved in migration proceedings
The child as a plaintiff/defendant/witness

Several statutory provisions ensure a minimum of protection from harm for children involved in migration proceedings. For example, children and families with children awaiting deportation may be taken into custody in exceptional cases and only for as long as is reasonable taking into account the wellbeing of the children[footnoteRef:185]. [185:  Section 62(1) of the Residence Act.] 


Otherwise for children involved in migration proceedings, the same rules as in general administrative proceedings apply.
The child as a subject of proceedings

No specific rules with regard to the child as a subject of the proceedings have been identified.
[bookmark: _Toc409622704]Procedural rules applicable to children involved in health proceedings
Rules applicable before health proceedings
The same general administrative rules stating that administrative procedures in general, not only with regard to children, must be carried out in an uncomplicated and appropriate manner and timely fashion, apply also to health proceedings[footnoteRef:186]. Prior to lodging an appeal, the lawfulness and expedience of the administrative decision is to be reviewed in preliminary proceedings[footnoteRef:187]. [186:  Section 10 2nd sentence of the Administrative Procedure Act. ]  [187:  Section 83 of the Social Court Act. ] 

Rules applicable during health proceedings
The child as a plaintiff/defendant

The general principle of urgency ensures that relevant decisions and the commencement of proceedings take place without undue delay as a general rule for any administrative court proceedings[footnoteRef:188]. There is no mechanism to monitor the implementation of the urgency principle in respect of proceedings before the Social Court involving children.  [188:  Section 202 of the Social Court Act in conjunction with Section 272 of the Code of Civil Procedure.] 


Upon request of the child, represented by a legal representative, the court may order precautionary and interim measures if this is necessary to avoid creating a prejudice difficult for the petitioner to rectify[footnoteRef:189]. Again, this does not specifically apply to children.  [189:  Section 86b(2) of the Social Court Act.] 

The questioning of the plaintiff/defendant – child or adult – can be carried out with simultaneous audio-visual transmission of the questioning in the absence of the plaintiff/defendant/subject[footnoteRef:190]. [190:  Section 110a(1) of the Social Court Act.] 

Regarding services of the Youth Office to support the child during judicial proceedings, the same rules as described above under 'general procedural rules applicable to children in administrative judicial proceedings' also apply to proceedings before the Social Courts. 

There are no laws or policies in place to ensure that court sessions and other actions during the administrative judicial procedure are adapted to the child’s pace and attention. 
The child as a witness

Every witness – child and adult - may refuse to testify against a close relative[footnoteRef:191]. Upon request, the questioning of the witness can be carried out with simultaneous audio-visual transmission of the questioning in the absence of the witness[footnoteRef:192]. [191:  Section 202 of the Social Court Act in conjunction with Section 383(1) No. 3 of the Code of Civil Procedure.]  [192:  Section 110a(2) of the Social Court Act.] 

The child as a subject of proceedings

No specific rules with regard to the child as a subject of the proceedings have been identified.
[bookmark: _Toc409622705]Procedural rules applicable to children involved in proceedings for placement into care
The child as a plaintiff/defendant/subject of proceedings
Proceedings for placement of children into care fall under civil jurisdiction in Germany. As described in the Study to collect data on children’s involvement in civil judicial proceedings, Section 2.4, cases before the Family Court must be prioritised and take place without undue delay. The first hearing should take place within one month of the beginning of the proceedings. The court has to hear and involve the Youth Office[footnoteRef:193].  [193:  Section 155 of the Act on Court Procedure in Family Matters and Non-litigious Matters.] 

Measures which entail a separation of the child from his/her parental family are admissible only if the danger cannot be countered in any other way – not even through public support measures. This also applies if one parent is temporarily, or for an indefinite period, to be refused use of the family home[footnoteRef:194]. The parents’ responsibility to provide complete care for the child may be revoked only if other measures have been unsuccessful, or do not suffice to avert the danger[footnoteRef:195]. [194:  Section 1666a(1) of the Civil Code.]  [195:  Section 1666a(2) of the Civil Code.] 

A child who has reached the age of 14 can act before the Family Court in all matters concerning him/her[footnoteRef:196]. If it is in the best interests of the child, the Youth Office can file the application, in child protection cases, before the Family Court, under the condition that the welfare of the child is at risk. The Youth Office can do so even against the will of the child. However, in order to assess the best interests of the child, the child is consulted and closely involved in the process[footnoteRef:197]. [196:  Section 9(1) No. 3, Section 60, Section 167(3) of the Act on Court Procedure in Family Matters and Non-litigious Matters (Gesetz über das Verfahren in Familiensachen und in Angelegenheiten der freiwilligen Gerichtsbarkeit) of 17 December 2008. ]  [197:  Section 8a of the Eighth Book of the Social Code.] 

In such cases, the court can order interim measures without undue delay[footnoteRef:198].  [198:  Section 157(3) of the Act on Court Procedure in Family Matters and Non-litigious Matters.] 

The Family Court may also order measures in the case of endangerment of the property of the child[footnoteRef:199].  For example, the court may order that the parents submit an inventory of the property of the child and render an account of the management of that property, show that the money of the child is invested in a particular way, or that the parent who endangers the property of the child provides security for the property.  [199:  Section 1667 of the Civil Code.] 

The Youth Office supports the Family Court in any action relating to the care of the person – child or adolescent, even after the judgement[footnoteRef:200]. [200:  Section 50 of the Eighth Book of the Social Code. ] 

Family Courts and Youth Offices ensure that the premises and places where children are involved in proceedings are non-intimidating and child-friendly and that children are protected as far as possible, during the proceedings, from images or information that can be harmful to their welfare. For example, some courts provide play corners with small chairs and tables for the child and the judge to sit on the 'same level'. However, all these services are provided on a voluntary basis, as there is no legal obligation to ensure child-friendly settings[footnoteRef:201]. [201:  Information collected through stakeholder consultation (judge).] 

There are no laws or policies in place to ensure that court sessions and other actions during the civil procedure are adapted to the child’s pace and attention. However, on a voluntary basis, the professionals involved ensure that the welfare of the child is taken into account[footnoteRef:202]. [202:  Information collected through stakeholder consultation (judge).] 

Trained professionals are involved in the entire process. 
The guardian ad litem can be appointed by the judge to support the child in all matters concerning the child, e.g. if the child's interests are in significant contrast to the interests of his/her parents[footnoteRef:203].  [203:  Section 158 of the Act on Court Procedure in Family Matters and Non-litigious Matters.] 

Upon application of a parent, the Youth Office can be appointed as legal adviser of the child limited for the determination of paternity, the assertion of maintenance claims and the disposition of these claims[footnoteRef:204]. [204:  Section 1712 of the German Civil Code.] 

If the parents, or guardian of the child are prevented from carrying out certain matters for the child, the court can appoint a supplementary curator. In particular, the child is given a curator to manage the property that he/she acquires, for example, by inheritance if the testator stipulated that the parents or the guardian were not to manage the property[footnoteRef:205]. [205:  Section 1909 of the German Civil Code. ] 

There is no minimum age for accessing the support of these services. 
The child as a witness

In child-related cases before the Family Court, the child concerned cannot be heard as a witness, which means that the rights and obligations of a witness do not apply[footnoteRef:206]. For other children, the same rules as in general civil proceedings apply, as described under 'Procedural rules for proceedings relating to children below MACR who have committed offences’[footnoteRef:207].  [206:  Section 163(3) of the Act on Court Procedure in Family Matters and Non-litigious Matters.]  [207:  Section 113(1) 2nd sentence of the Act on Court Procedure in Family Matters and Non-litigious Matters. ] 

Procedural rules for proceedings relating to children below MACR who have committed offences
The child as a plaintiff/defendant

Legal proceedings relating to children, below the age of MACR committing a ‘criminal’ offence, fall under civil jurisdiction. As described in the Study to collect data on children’s involvement in civil judicial proceedings under Section 2.4, several measures in German court proceedings ensure that the burden and hardship is minimised for the persons concerned and that support is available throughout the process. For example, the general principle of urgency ensures that relevant decisions and the commencement of proceedings take place without undue delay as a general rule for civil proceedings[footnoteRef:208]. There is no mechanism to monitor the implementation of the urgency principle in respect of proceedings involving children.  [208:  Section 272 of the Code of Civil Procedure. ] 


If the parents or the guardian of the child are prevented from carrying out certain matters for the child, the court can appoint a supplementary curator. 
The child as a witness

Every witness – child and adult - may refuse to testify against a close relative[footnoteRef:209].  [209:  Section 383(1) No. 3 of the Code of Civil Procedure.] 

The child as a subject of proceedings

No specific rules with regard to the child as a subject of the proceedings have been identified in proceedings relating to children below the age of MACR committing a ‘criminal’ offence.
[bookmark: _Toc409622706]Procedural rules applicable to proceedings relating to administrative sanctions relevant to children
The child as a plaintiff/defendant

Administrative sanctions are not dealt with at the Administrative Courts but at the Ordinary Courts, which deal with civil and criminal matters. Therefore, the provisions of general statutes concerning criminal proceedings, including those of the Code of Criminal Procedure and of the Youth Court Act, apply mutatis mutandis to the regulatory offence proceedings[footnoteRef:210]. As described in the Study to collect data on children’s involvement in criminal judicial proceedings under Section 2.3.7, several measures are in place to ensure that the burden and hardship of the proceedings are minimised for the child and that support is available throughout the process. Proceedings where children are involved take place in specific youth courts[footnoteRef:211]. Judges sitting in the youth courts and public prosecutors handling matters involving children should have appropriate education and training as well as experience in the education and upbringing of children. The premises of the proceedings are less intimidating and more child-friendly than normal courts[footnoteRef:212]. [210:  Section 46(1) of the Act on Regulatory Offences.]  [211:  Section 68(2) of the Act on Regulatory Offences.]  [212:  Section 46(1) of the Act on Regulatory Offences in conjunction with Section 39 of the Youth Courts Law.] 

The child as a witness

Many police departments provide for special child-friendly interview rooms and for Victim Protection Services ensuring that the child is interviewed in a child-friendly manner[footnoteRef:213]. [213:  For example: Victim Protection Service of the Police in North Rhine-Westphalia: ] 


Only the presiding judge questions a child witness to avoid different people interviewing the child[footnoteRef:214]. The judge is expected to be specifically trained on how to communicate with children. However, this is not a legal requirement. [214:  Section 46(1) of the Act on Regulatory Offences in conjunction with Section 241a German Code of Criminal Procedure.] 

If there is an imminent risk of serious detriment to the well-being of the child witness, as for an adult witness, the questioning of the child witness can be carried out in the absence of the defendant, with simultaneous audio-visual transmission of the questioning[footnoteRef:215]. [215:  Section 46(1) of the Act on Regulatory Offences in conjunction with Section 168e and 247a of the German Code of Criminal Procedure.] 


A child witness, whose testimony is essential and whose body, life, health, freedom or important material goods are endangered, can remain completely anonymous or may participate in a witness protection programme. The programme includes the possibility of temporarily assuming a new identity[footnoteRef:216]. [216:  Section 1 of the Act to Harmonise Protection for Witnesses (Zeugenschutzharmonisierungsgesetz).] 


Guidelines for criminal proceedings aim, inter alia, at the protection of children. For instance, in order to minimise the stress of child victims, their repeated questioning prior to the main proceeding should be avoided[footnoteRef:217]. Furthermore, children should be questioned before other witnesses and taken care of in the waiting room[footnoteRef:218].  [217:  Pursuant to RiStBV n. 19(1) (The Guidelines for the public prosecution Office (Richtlinienfür das Strafverfahren und das Bußgeldverfahren - RiStBV).]  [218:  Pursuant to RiStBV n. 135(3).] 

The child as a subject of proceedings

No specific rules with regard to the child as a subject of proceedings have been identified in proceedings relating to administrative offences. 
[bookmark: _Toc372288212][bookmark: _Toc409622707][bookmark: _Ref236908747]Right to be heard and to participate in administrative judicial proceedings 
[bookmark: _Toc346714791][bookmark: _Toc346714792][bookmark: _Toc346714946][bookmark: _Toc338234117][bookmark: _Toc409622708][bookmark: _Toc338234118]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, health, placement into care 

The general rules described below apply to all proceedings in the sectors listed above. If sector-specific rules exist, they are described below in a separate subheading. Specific rules apply to proceedings in the field of administrative sanctions and proceedings concerning children below the MACR who have committed offences and they will also be described in separate subheadings.
The child as a plaintiff/defendant

Every participant in the court proceedings – adult or child – has the right to be heard before the court. This right is enshrined in statutory provisions[footnoteRef:219]. However, whether or not a child can be heard in the proceedings in his/her own right or needs a legal representative, depends on their process capacity[footnoteRef:220]. If they do not have process capacity, a legal representative has to exercise the rights on behalf of the child, even if that is against their explicit will.  [219:  Article 103(1) of the Basic Law, Article 6 of the European Convention on Human Rights.]  [220:  For more information, please see Section 2.1.] 


In addition, children who are 16 years of age or older may provide evidence as participants regarding facts and circumstances relating to their own actions, or facts and circumstances they have witnessed[footnoteRef:221]. If the right to be heard has been refused, the party concerned has recourse to an appeal on points of law[footnoteRef:222]. [221:  Section 98 of the Code of Administrative Court Procedure in conjunction with Section 455(2) of the Code of Civil Procedure.]  [222:  Sections 132 and 138 No. 3 of the Code of Administrative Court Procedure .] 


If any person, child or adult, participating in the hearing does not have sufficient command of the German language to effectively participate in the proceedings, an interpreter must be provided[footnoteRef:223]. Communication with a hearing-impaired or speech-impaired person during the hearing can, at his/her choice, take place orally, in writing or with the assistance of a communication facilitator to be called in by the court. The court must furnish suitable technical aids for oral and written communication. The hearing-impaired or speech-impaired person must be advised of his/her right to choose this form of communication[footnoteRef:224]. [223:  Section 55 of the in conjunction with Section 185 of the Courts Constitution Act.]  [224:  Section 55 of the Code of Administrative Court Procedure in conjunction with Section 186 of the Courts Constitution Act.] 


The Youth Service has the task to explain to the child his/her rights and obligations in proceedings before the Administrative Court[footnoteRef:225]. [225:  Section 8(1) of the Eighth Book of the Social Code.] 


In administrative judicial proceeding no special rules on limitation periods have been identified in the German legislation for children who do not pursue their claims before they reach the age of majority. 
The child as a witness

Witnesses – children and adults – do not have the right to participate in the proceedings. However, where their testimony is considered necessary, courts will hear them regardless of their age[footnoteRef:226]. Children may only be placed under oath wherever the courts deem this to be reasonable, and depending on the circumstances of the cases[footnoteRef:227].  [226:  Information collected through stakeholder consultation (judge).]  [227:  Section 98 of the Code of Administrative Court Procedure in conjunction with Section 455(2) of the Code of Civil Procedure.] 

The child as a subject of proceedings

Child subjects of proceedings do not have the right to be heard.
[bookmark: _Toc409622709]Procedural rules applicable to children involved in asylum and in migration proceedings
The child as a plaintiff/defendant

The same general rules on the right to be heard also apply to children involved in asylum proceedings.  However, a child in asylum and migration procedures is capable of performing procedural actions, including the right to be heard, already at the age of 16 or older[footnoteRef:228]. They are also capable of appointing their own lawyers. Unaccompanied children are appointed guardians free-of-charge by the Family Court, e.g. social workers of the Youth Office[footnoteRef:229]. [228:  Section 12 of Asylum Procedure Act and Section 80 of the Residence Act. ]  [229:  Section 1773 of the Civil Code, Section 42(2) 3rd sentence of the Eighth Book of the Social Code.] 

The child as a witness

The same general rules on the right to be heard as a witness also apply to a child witness involved in an asylum proceeding.  
The child as a subject of proceedings

Child subjects of proceedings do not have the right to be heard. 
[bookmark: _Toc409622710]Procedural rules applicable to children involved in health proceedings
The child as a plaintiff/defendant

In health proceedings before the Social Courts, children who have reached the age of 15 may apply for social aid and can affect procedural acts in their own names[footnoteRef:230]. This rule applies in all cases except for the withdrawing of appeals, where the consent of their legal representatives is needed[footnoteRef:231]. Regarding other administrative decisions in health proceedings, the same general procedural rules are applicable to children involved in health proceedings as in general administrative proceedings. The same rules on the rights to interpreters in general administrative proceedings also apply before the Social Courts[footnoteRef:232]. [230:  Section 71(2) of the Social Court Act in conjunction with Section 36 of the First Book of the Social Code.]  [231:  Section 71(2) 2nd sentence of the Social Court Act. ]  [232:  Section 202 of the Social Court Act.] 

The child as a witness 

There is no minimum age for a child to be heard as a witness. The principle of free appraisal of evidence allows the court to freely decide what to consider as relevant evidence[footnoteRef:233]. Every witness – child and adult - may refuse to testify against a close relative[footnoteRef:234].  [233:  Section 202 of the Social Court Act in conjunction with 286 of the Code of Civil Procedure. ]  [234:  Section 202 of the Social Court Act in conjunction with Section 383(1) No. 3 of the Code of Civil Procedure.] 


Witnesses who have not yet reached the age of 16 at the time of their examination, or who lack intellectual maturity and have insufficient understanding of the nature and significance of an oath, are to be examined without being placed under oath[footnoteRef:235]. [235:  Section 202 of the Social Court Act in conjunction with Section 393 of the Code of Civil Procedure.] 

The child as a subject of proceedings

Child subjects of proceedings do not have the right to be heard. 
[bookmark: _Toc409622711]Procedural rules applicable to children involved in proceedings for placement into care
The child as a plaintiff/defendant

Proceedings for placement of children into care fall under civil jurisdiction in Germany. As described in the Study to collect data on children’s involvement in civil judicial proceedings, Section 2.6, before the Family Court, the child must be heard in person when he/she has reached the age of 14. If the child is not yet 14 years old, he/she can be heard in person if this appears necessary and useful. Exceptions may only be made for serious reasons. If a child could not be heard because of imminent danger, the hearing must take place afterwards, without delay [footnoteRef:236]. [236:  Section 159 of the Act on Court Procedure in Family Matters and Non-litigious Matters.] 


The Youth Service has the task to explain to the child his/her rights and obligations in proceedings before the Family Court[footnoteRef:237]. [237:  Section 8(1) of the Eighth Book of the Social Code.] 


A guardian ad litem can be appointed by the judge to support the child in all matters concerning the child, if that is necessary to pursue the best interests of the child[footnoteRef:238].  [238:  Section 158 of the Act on Court Procedure in Family Matters and Non-litigious Matters.] 

The Youth Office, the Family Court and the guardians ad litem ensure that children are heard in all matters that affect them and that they are consulted on the manner in which they wish to be heard. 
The child as a witness

In child-related cases before the Family Court, the child concerned cannot be heard as a witness[footnoteRef:239]. For other children, the same rules as in general civil proceedings apply, as described under 'Procedural rules for proceedings relating to children below MACR who have committed offences’[footnoteRef:240].  [239:  Section 163(3) of the Act on Court Procedure in Family Matters and Non-litigious Matters.]  [240:  Section 113(1) 2nd sentence of the Act on Court Procedure in Family Matters and Non-litigious Matters. ] 


The child as a subject

No specific rules with regard to the child as a subject of the proceedings have been identified.
[bookmark: _Toc409622712]Procedural rules for proceedings relating to children below MACR who have committed offences
The child as a plaintiff/defendant

Legal proceedings relating to children below the age of MACR committing a ‘criminal’ offence fall under civil jurisdiction. As described in the Study to collect data on children’s involvement in civil judicial proceedings under Section 2.6, several measures in German court proceedings ensure the rights of children to be heard. However, a child can only participate in the proceedings in his/her own right when he/she has process capacity. This is not the case for children below the age of MACR committing a ‘criminal’ offence[footnoteRef:241]. Therefore, children below MACR do not have the right to be heard in their own names in civil proceedings. A legal representative has to exercise the right on behalf of the child, even if that is against his/her explicit will[footnoteRef:242].  [241:  Section 51 of the Code of Civil Procedure.]  [242:  This can be inferred from Section 104 of the Civil Code. ] 


There is no legal obligation to consider the special needs, age and level of understanding of the child and to use a language the child can understand.

If any person, child or adult, participating in the hearing does not have sufficient command of the German language to effectively participate in the proceedings, an interpreter must be provided[footnoteRef:243]. Communication with a hearing-impaired or speech-impaired person during the hearing can, at his/her choice, take place orally, in writing, or with the assistance of a communication facilitator to be called in by the court. The court must furnish suitable technical aids for oral and written communication. The hearing-impaired or speech-impaired person must be advised of his/her right to choose this form of communication[footnoteRef:244]. [243:  Section 185 of the Courts Constitution Act.]  [244:  Section 186 of the Courts Constitution Act.] 

The child as a witness

There is right to be heard as a witness. The principle of free appraisal of evidence allows the court to freely decide what to consider as relevant evidence[footnoteRef:245]. The value and weight of the testimony depends on the maturity and credibility of the witness, upon which the judge decides individually[footnoteRef:246]. The agreement of the parents or guardian is not necessary for the participation of the child in the proceedings as a witness[footnoteRef:247]. The judge is encouraged to consider the special needs, age and level of understanding of the child in order and to use a language the child can understand[footnoteRef:248]. However, there is no legal obligation to do so. [245:  Section 286 of the Code of Civil Procedure. ]  [246:  This can be inferred from the absence of a provision on age limits for witnesses and was confirmed in stakeholder consultation (judge). ]  [247:  Information collected through stakeholder consultation (judge).]  [248:  Information collected through stakeholder consultation (judge).] 


Every witness – child and adults - may refuse to testify against a close relative[footnoteRef:249].  [249:  Section 383(1) No. 3 of the Code of Civil Procedure.] 


Witnesses who have not yet reached the age of 16 at the time of their examination, or who, due to a lack of intellectual maturity have no sufficient understanding of the nature and significance of an oath, are to be examined without being placed under oath[footnoteRef:250]. [250:  Section 393 of the Code of Civil Procedure.] 

The child as a subject of proceedings

No specific rules with regard to the child as a subject of the proceedings have been identified in proceedings relating to children below the age of MACR committing a ‘criminal’ offence. 
[bookmark: _Toc409622713]Procedural rules applicable to administrative sanctions relevant to children
The child as a plaintiff/defendant

Administrative sanctions are not dealt with at the Administrative Courts but at the Ordinary Courts children which deal with civil and criminal matters. Therefore, the provisions of general statutes concerning criminal proceedings, including those of the Code of Criminal Procedure and of the Youth Court Act, apply mutatis mutandis to administrative sanction proceedings[footnoteRef:251]. As described in the Study to collect data on children’s involvement in criminal judicial proceedings under Section 2.3.9, every participant of the criminal proceedings, adult or child, has the right to be heard before the court – meaning children who have reached the age of 14[footnoteRef:252]. They have the right to respond to the charges, or not to make any statement on the charges[footnoteRef:253]. [251:  Section 46(1) of the Act on Regulatory Offences.]  [252:  Section 46(1) of the Act on Regulatory Offences in conjunction with Section 33 of the German Code of Criminal Procedure, Article 103(1) of the Basic Law, Article 6 of the European Convention on Human Rights.]  [253:  Section 46(1) of the Act on Regulatory Offences in conjunction with Section 136(1) of the German Code of Criminal Procedure.] 


The public prosecutor or the president of the Youth Court must inform the child about his/her rights by taking into account his/her level of development, education and majority. The same instructions must be given to his parents or guardian and the legal representative. If they are not present during the interview, the instructions must be given to them in writing[footnoteRef:254]. A defendant who does not speak German is to be informed by an interpreter at least of the applications made in the closing speech by the public prosecutor and by the defence counsel. The same applies in to a hearing/speech-impaired person[footnoteRef:255]. [254:  Section 70a of the Youth Courts Law.]  [255:  Section 46(1) of the Act on Regulatory Offences in conjunction with Section 259 of the German Code of Criminal Procedure.] 

The child as a witness

A child witness has no right to be heard, but only an obligation to testify if he/she can contribute to solve the case. 
The child as a subject of proceedings

No specific rules with regard to the child as a subject of proceedings have been identified in proceedings relating to administrative sanctions. 
[bookmark: _Toc372288213][bookmark: _Toc409622714][bookmark: _Ref235693474]Right to legal counsel, legal assistance and representation 
[bookmark: _Toc409622715]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, health, placement into care

The general rules described below apply to all proceedings in the sectors listed above. If sector-specific rules exist, they are described below in a separate subheading. Specific rules apply to proceedings in the field of administrative sanctions and proceedings concerning children below the MACR who have committed offences and they will also be described in separate subheadings.
The child as a plaintiff/defendant

A child needs a legal representative to access an Administrative Court, except for certain cases as described under Section 2.1. If the parents are not entitled to represent the child, the Family Court appoints a guardian for the child[footnoteRef:256]. In cases where a child can act in his/her own name in court, the legal representative cannot represent the child against his/her will.  [256:  Section 1773 of the Civil Code.] 


There are no specific rules for children regarding the requirement of legal counsels in administrative judicial proceedings. Therefore, the same rules as for adults apply. Before the Administrative Court, everyone may pursue the dispute themselves or seek representation by attorneys or law teachers[footnoteRef:257].Before the Superior Administrative Court and the Federal Administrative Court, each party must be represented by a lawyer[footnoteRef:258]. There is no statutory or policy provision on a child’s right to choose his/her own lawyer. If the assistance of a lawyer is mandatory, the legal representative of the child choses the lawyer. Where the child has the right to act in his/her own name before the court, he/she can also chose his/her own lawyer[footnoteRef:259].  [257:  Section 67(1) and (2) of the Code of Administrative Court Procedure . ]  [258:  Section 67(4) of the Code of Administrative Court Procedure . ]  [259:  For these cases, please see Section 2.1.] 


Before the Superior Administrative Court and the Federal Administrative Court, where each party must be represented by a lawyer, the assistance of a lawyer is to be granted on request. In other cases, where there is no such obligation, the party may be assigned an attorney as counsel upon request, when the assistance of a lawyer seems necessary given the circumstances. Should the party not find an attorney willing to represent him/her, the presiding judge assigns a lawyer upon application[footnoteRef:260].  [260:  Section 166 of the Code of Administrative Court Procedure in conjunction with Section 121 of the Code of Civil Procedure. ] 


The obligatory lawyer is not generally free of charge but might be covered by legal aid. The same rules on legal aid for adults also apply to children. Legal aid is granted to the child who, due to personal and economic circumstances, is unable to pay the court and attorney costs, provided that the action they intend to bring has sufficient prospects of success and does not seem frivolous[footnoteRef:261].  [261:  Section 166 of the in conjunction with Section 114 of the Code of Civil Procedure. ] 

There are no statutory or policy provisions preventing or allowing a child to waive his/her right to legal assistance. However, in the event of the administrative court refusing legal assistance, the possibility of appeal before the superior administrative court is open to the parties[footnoteRef:262].   [262:  Georg, H., ‘ADMINISTRATIVE JUSTICE IN EUROPE – Report for Germany’, Association of the Councils of State and Supreme Administrative Jurisdictions of the European Union i.n.p.a. (2009), p. 9.] 


No official guidance or training exists for lawyers who represent children to ensure they treat the child as a fully-fledged client whose opinions are taken into account. To become a lawyer, one must study law at a university, take the first State Examination and complete a preparatory course (Rechtsreferendariat) for the second State Examination. The training for attorneys does not differ from that of other lawyers, e.g. judges or prosecutors, and consists of practical training in courts, administrations, and law offices[footnoteRef:263].  [263:  Georg, H., ADMINISTRATIVE JUSTICE IN EUROPE – Report for Germany’, Association of the Councils of State and Supreme Administrative Jurisdictions of the European Union i.n.p.a. (2009), p. 4. ] 


The Youth Office supports the child and gives legal advice before administrative proceedings. No mechanisms are in place to monitor the appointment and quality of such services. However, Youth Office social workers are pedagogically trained to take into account the special needs, age, maturity, gender and cultural sensitivity of children.

[bookmark: _Toc346714794][bookmark: _Toc346714795][bookmark: _Toc338234119][bookmark: _Toc338234120][bookmark: _Toc338234122][bookmark: _Toc338234123]Statutory or policy provisions dealing with conflicting interests between parents and children are not in place. However, as matters of family law, including placement of children into care, are dealt with under civil jurisdiction, disputes where there is, or could be, such a conflict are not likely to happen before the Administrative Courts.[footnoteRef:264] [264:  Information collected through stakeholder consultation (judge).] 

The child as a witness/subject of proceedings

Child witnesses and subjects do not have the right to legal assistance in general administrative proceedings.  
[bookmark: _Toc409622716]Procedural rules applicable to children involved in asylum and in migration proceedings
The child as a plaintiff/defendant

A child in asylum and migration procedures is capable of performing procedural actions already at the age of 16 or older[footnoteRef:265].  Unaccompanied children are appointed a guardian free of charge by the Family Court, e.g. a social worker of the Youth Office[footnoteRef:266]. Children –regardless of age – do not have general rights to lawyers in addition to guardians. The same rules as for adults apply.  [265:  Section 12 of Asylum Procedure Act and Section 80 of the Residence Act. ]  [266:  Section 1773 of the Civil Code, Section 42(2) 3rd sentence of the Eighth Book of the Social Code.] 


The law requires free legal representation exclusively in the airport procedure[footnoteRef:267]. In the case of foreigners from a safe country of origin who wish to enter via an airport and apply for asylum with the Border Authority, or who request asylum from the border authorities at an airport and who are unable to prove their identity, are subjected to the airport procedure, which means that the asylum procedure is to be conducted at the airport prior to the decision on entry. If the Federal Office for Migration and Refugees denies the asylum application as ‘manifestly unfounded’, the applicant receives legal counselling at no charge from an independent attorney[footnoteRef:268]. [267:  Section 18a of the Asylum Procedure Act.]  [268:  Section 18a of the Asylum Procedure Act; Federal Office for Migration and Refugees, Germany‘s Asylum Procedure in detail, Responsibilities, procedures, statistics, legal consequences , p. 11; Decisions of Consitutional Court, BVerfGE 94, 166.] 


For foreigners in reception centres, within 15 days of the filing of an asylum application, the reception centre must inform the foreigner, if possible in writing and in a language which he/she can reasonably understand, about who is able to provide legal counsel and which organisations can advise him/her on accommodation and medical care[footnoteRef:269]. [269:  Section 47(4) of the Asylum Procedure Act.] 


If the foreigner – child or adult – is in detention pending deportation he/she must be given an opportunity, without delay, to contact a legal adviser of his/her choice unless he/she has already secured legal counsel[footnoteRef:270]. [270:  Section 14(3) No. 5 of the Asylum Procedure Act.] 


Following the announcement of a deportation order, the foreigner is to be afforded an opportunity to establish contact with a legal adviser of his/her choice, unless he/she has secured the services of a lawyer beforehand. The foreigner is to be informed of this entitlement[footnoteRef:271]. [271:  Section 58a of the Residence Act. ] 


However, the right to contact a lawyer of his/her choice does not include the right to a legal counsel free of charge. Free legal advice and support for refugees and asylum seekers in Germany is primarily offered by non-governmental advisory bodies, such as welfare and church associations. The legal advisor network of charities (Rechtsberaterkonferenz) is a nationwide association of various specialised legal consultants and legal advisors that perform specific legal representations for refugees and asylum seekers in Germany. Members of this organisation include, for example, Caritas and the German Red Cross.

The child asylum seeker or migrant is not required to be represented by an attorney before the Administrative Court[footnoteRef:272]. Only before the Federal Administrative Court and the Higher Administrative Court, must the child asylum seeker or migrant be legally represented by an attorney[footnoteRef:273]. [272:  Section 67(1) of the Code of Administrative Court Procedure .]  [273:  Section 67(4) of the Code of Administrative Court Procedure .] 


The legal adviser is not free of charge but can be covered by legal aid. The same rules on legal aid for adults also apply to children. Legal aid is granted to the child who, due to personal and economic circumstances, is unable to pay the court costs, provided that the action they intend to bring has sufficient prospects of success and does not seem frivolous[footnoteRef:274]. However, as many asylum applications are not considered to have sufficient prospects of success, legal aid is denied in many cases. In addition, the asylum seeker or migrant has to pay for the costs at first and is only reimbursed if the conditions apply.  [274:  Section 166 of the in conjunction with Section 114 of the Code of Civil Procedure. ] 

The child as a witness/subject of proceedings

Child witnesses/subjects do not have the right to legal assistance.  
[bookmark: _Toc409622717]Procedural rules applicable to children involved in health proceedings
The child as a plaintiff/defendant

There are no specific rules on access to legal counsels or to legal assistance, applicable to children in health proceedings. Therefore, the same rules as for adults apply. Before the Social Court and the Higher Social Court, everyone may pursue the dispute themselves or seek representation by attorneys or law teachers[footnoteRef:275]. Before the Federal Social Court, each party must be represented by a lawyer[footnoteRef:276]. There is no statutory or policy provision on a child’s right to choose his/her own lawyer. If the assistance of a lawyer is mandatory, the legal representative of the child choses the lawyer. Where the child has the right to act in his/her own name before the court, he/she can also chose his/her own lawyer[footnoteRef:277].  [275:  Section 73 (1) (2) of the Social Court Act. ]  [276:  Section 73 (4) of the Social Court Act. ]  [277:  For these cases, please see Section 2.1.] 


Before the Federal Social Court, where each party must be represented by a lawyer, the assistance of a lawyer is to be granted on request. In other cases, where there is no such obligation, the party may be assigned an attorney as counsel upon request, when the assistance of a lawyer seems necessary given the circumstances of the case. Should the party not find an attorney willing to represent him/her, the presiding judge assigns a lawyer upon application[footnoteRef:278].  [278:  Section 73a of the Social Court Actin conjunction with Section 121 of the Code of Civil Procedure. ] 


The obligatory lawyer is not generally free of charge but might be covered by legal aid. The same rules on legal aid for adults also apply to children. Legal aid is granted to the child who, due to personal and economic circumstances, is unable to pay the court costs and the attorney, provided that the action he/she intends to bring has sufficient prospects of success and does not seem frivolous[footnoteRef:279].  [279:  Section 73a of the of the Social Court Act in conjunction with Section 114 of the Code of Civil Procedure. ] 


No official guidance or training exists for lawyers who represent children to ensure they treat the children as fully fledged clients whose opinions are taken into account. 
The child as a witness/subject of proceedings

Child witnesses/subjects do not have the right to legal assistance.  
[bookmark: _Toc409622718]Procedural rules applicable to children involved in proceedings for placement into care
The child as a plaintiff/defendant

Proceedings for placement of children into care fall under civil jurisdiction in Germany. As described in the Study to collect data on children’s involvement in civil judicial proceedings, Section 2.7, several measures in German court proceedings ensure access to legal assistance. However, there is no general right to be represented by a legal counsel in proceedings for placement of a child into care. The Youth Services give legal and psychological support and advice to the child before and during judicial proceedings before the Family Court[footnoteRef:280].  [280:  Section 8 of the Eighth Book of the Social Code.] 


A guardian ad litem  can be appointed by the judge to support the child in all family law matters concerning the child, if that is necessary to pursue the child's best interests, e.g. if his/her interests contrast significantly with those of the parents. He/she cannot replace the legal representative[footnoteRef:281].  [281:  Section 158 of the Act on Court Procedure in Family Matters and Non-litigious Matters.] 


Upon an application by a parent, the Youth Office may be appointed as legal adviser to the child, limited for the determination of paternity, the assertion of maintenance claims and the disposition of these claims[footnoteRef:282]. [282:  Section 1712 of the German Civil Code.] 


If the parents are prevented from carrying out certain matters for the child, the court can appoint a supplementary curator. In particular, the child is given a curator to manage the property that he/she acquires for example by inheritance, if the testator stipulated that the parents or the guardian were not to manage the property[footnoteRef:283]. [283:  Section 1909 of the German Civil Code. ] 


All these institutions support the child in placement into care proceedings. Children cannot choose their own legal counsels or represent themselves. 

The child as a witness/subject of proceedings

Child witnesses/subjects do not have the right to legal assistance.  
[bookmark: _Toc409622719]Procedural rules for proceedings relating to children below MACR who have committed offences
The child as a plaintiff/defendant

Legal proceedings relating to children below the age of MACR, committing a ‘criminal’ offence, fall under civil jurisdiction. As described in the Study to collect data on children’s involvement in civil judicial proceedings under Section 2.7, a child generally needs a legal representative to access the court until he/she has reached the age of 18. 

If the parents or the guardian of the child are prevented from carrying out certain matters for the child, the court can appoint a supplementary curator[footnoteRef:284]. [284:  Section 1909 of the German Civil Code. ] 


There are no specific rules for children regarding the requirement of legal counsels in civil proceedings. Therefore, the same rules as for adults apply. The parties before the Regional Courts (Landgerichte), the Higher Regional Courts (Oberlandesgerichte) and the Federal Court of Justice (Bundesgerichtshof) must be represented by an attorney[footnoteRef:285]. Upon application, assistance with court and attorney costs can be approved to the child who, due to personal and economic circumstances, is unable to pay the costs of litigation. Persons, including children, are granted assistance with court costs, provided that the action they intend to bring or their defence against an action that has been brought against them has sufficient prospects of success and does not seem frivolous[footnoteRef:286].  [285:  Section 78(1) of the Code of Civil Procedure. ]  [286:  Section 114 of the Code of Civil Procedure. ] 


The child as a witness/subject of proceedings

Child witnesses/subjects do not have the right to legal assistance.  	
[bookmark: _Toc409622720]Procedural rules applicable to administrative sanctions relevant to children
The child as a plaintiff/defendant

Administrative sanctions are not dealt with at the Administrative Courts but at the Ordinary Courts children, which deal with civil and criminal matters. Therefore, the provisions of general statutes concerning criminal proceedings, including those of the Code of Criminal Procedure and of the Youth Court Act, apply mutatis mutandis to administrative sanction proceedings[footnoteRef:287].  [287:  Section 46(1) and Section 60 of the Act on Regulatory Offences.] 


Children and adults in administrative sanction procedures can be appointed defence counsels upon application, or ex officio – free of charge, if the assistance appears necessary because of the seriousness of the offences, or because of difficult factual or legal situations, or if it is evident that the accused cannot defend themselves[footnoteRef:288]. [288:  Section 60 of the Act on Regulatory Offences in conjunction with Section 140(2) of the German Code of Criminal Procedure (Strafprozessordnung) of 12 September 1950. ] 


In addition, a child has the right to a compulsory defence counsel if the parent or guardian and the legal representative have had his/her rights withdrawn or have been excluded from the hearing[footnoteRef:289]. [289:  Section 46(1) of the Act on Regulatory Offences in conjunction with Section 68 of the Youth Courts Law (Jugendgerichtsgesetz) of 4 August 1953.] 


The child as a witness/subject of proceedings

Child witnesses/subjects do not have the right to legal assistance.  
[bookmark: _Toc372288214][bookmark: _Toc409622721]Restrictions on liberty

Deprivation of liberty cannot be ordered by Administrative Courts in Germany. Deprivation of liberty can only be imposed in the fields of asylum, migration, health and administrative sanctions.
[bookmark: _Toc409622722]Procedural rules applicable to children involved in migration and asylum proceedings
The child as a plaintiff/defendant 

Placement of a child in pre-removal detention is ordered by Ordinary Courts.  Unaccompanied children and families with children who are third-country nationals can be placed in pre-removal detention in exceptional circumstances and only for the shortest possible period of time – taking into account the best interests of the children’[footnoteRef:290]. In cases of children in detention awaiting deportation, their age related special needs must be taken into account[footnoteRef:291]. [290:  Section 62(1) 3rd sentence of the Residence Act.]  [291:  Section 62a(3) of the .] 

Third-country nationals in Germany are obliged to leave the country if they do not have valid residence permits[footnoteRef:292]. Such an obligation to leave can be based on a court judgement or it can be an automatic legal consequence of a factual situation, i.e. expiry of residence permits. Therefore, third-country nationals will be deported: if the obligation to leave is enforceable; if no time period for voluntary departure has been granted; if they have not complied with the obligation to leave the country within a granted period for voluntary departure[footnoteRef:293].  [292:  Section 50 of the Residence Act.]  [293:  Section 50 of the Residence Act.] 

In the German system, there are two types of pre-removal detention. A third-country national can be placed in detention by judicial order before he/she is deported – if a decision on deportation cannot be reached immediately and the whole process would be substantially complicated or frustrated without such detention (Vorbereitungshaft)[footnoteRef:294]. [294:  Section 62(2) of the Residence Act.] 

The second type is where a third-country national is placed in detention by judicial order, to ensure that he/she will be deported if he/she has failed to appear at the location stipulated by the foreigners’ authority on the date set for his/her deportation for reasons for which he/she is responsible. Furthermore, he/she shall be placed in pre-removal detention if he/she has evaded deportation by other means or it is justifiably suspected that he/she intends to evade deportation (Sicherungshaft)[footnoteRef:295]. [295:  Section 62(3) of the Residence Act.] 

Pre-removal detention is only admissible, if the purpose of the detention cannot be achieved by less severe means and it should be for as short a period as possible[footnoteRef:296]. The Vorbereitungshaft should be no longer than six weeks[footnoteRef:297]. The Sicherungshaft can be ordered up to six months[footnoteRef:298]. Pre-removal detention shall take place, as a rule, in specialised detention facilities[footnoteRef:299]. Where several family members are detained, they should be separately detained to have adequate privacy[footnoteRef:300]. However, in practice, these rights are not guaranteed: only four (Rhineland-Palatinate, Saarland, Brandenburg and Bremen) out of 16 Länder provide special facilities for pre-removal detention. All other Länder use normal prisons[footnoteRef:301]. 277 unaccompanied children were detained up to 31 August, 2012 and 307 were detained in 2011[footnoteRef:302]. [296: Section 62(1) of the Residence Act.]  [297: Section 62(2) second sentence of the Residence Act.]  [298: Section 62(4) of the Residence Act.]  [299:  Section62a(1) first sentence of the .]  [300:  Section 62a(1) 2nd of the .]  [301:  Statistics from ProAsyl, an NGO working with refugees. ]  [302:  Answer to a parliamentary question on the situation of unaccompanied children in removal detention in Germany. ] 

The child as a witness/subject of proceedings

No rules for child witnesses/subjects have been identified. 
[bookmark: _Toc409622723]Procedural rules applicable to children involved in health proceedings
The child as a plaintiff/defendant 

The Youth Office can order custodial measures in the context of taking the child into care, only if they are necessary to prevent a threat to the life or health of the child, or a threat to the life or physical integrity of others. The detention can last no longer than the end of the same day after it was ordered and, therefore, cannot exceed 24 hours[footnoteRef:303]. [303:  Section 42(5) of the Eighth Book of the Social Code.] 

The Family Court can then order accommodation for the child subject to deprivation of liberty. This is only permissible if it is necessary in the child’s best interests, in particular in order to avert a danger to the child him or herself or to a third-party and the danger cannot be remedied by any other means, including other public assistance. 
Restriction of liberty may only be imposed for the shortest possible period of time taking into account the best interests of the child. However, no statutory or policy provisions exist setting maximum time-limits that a child can be held in detention. There is no independent system for monitoring the appropriate use of such detention. 

The child can appeal against such a decision when he/she has reached the age of 14[footnoteRef:304].  [304:  Section 60 of the Act on Court Procedure in Family Matters and Non-litigious Matters.] 

The child as a witness/subject of proceedings

No rules for child witnesses/subjects have been identified. 
[bookmark: _Toc409622724]Procedural rules applicable to administrative sanctions relevant to children
The child as a plaintiff/defendant 

In administrative sanction proceedings, the criminal Youth Court judge may, under certain exceptional circumstances, and as a measure of last resort, order coercive detention (Erzwingungshaft)[footnoteRef:305]. This type of detention is not a sanction but an enforcement measure. It can be ordered if an administrative fine placed on a child is not paid after the expiration of the period fixed and only if such detention is possible and appropriate to achieve the enforcement. The ordering of coercive detention is not possible, for example, if the child can prove that he/she cannot afford to pay the fine within a reasonable period of time and the detention would thus be pointless. The ordering of coercive detention is not appropriate, for example, if it would interfere with the education or work of the child.  [305:  Section 96(3) of the Act on Regulatory Offences.] 

The period of coercive detention involving an administrative fine may not exceed six weeks – for several regulatory fines included in one regulatory fining decision, it may not exceed three months[footnoteRef:306].  [306:  Section 98(1) of the Act on Regulatory Offences.] 

Alternatively the Youth Court judge may also order enforcement measures such as driving lessons[footnoteRef:307].  [307:  Section 98(1) of the Act on Regulatory Offences. For more information on enforcement measures, please see Section 2.10.] 


If the child fails to comply with such orders through his own fault, and also fails to pay the administrative fine, youth detention (Jugendarrest) may be imposed on him/her if he/she has been instructed accordingly. Youth detention, imposed pursuant to this, may not exceed one week if an administrative sanction decision has been delivered. Prior to the imposition of youth detention, the juvenile must be afforded the opportunity to make an oral statement before the judge[footnoteRef:308]. [308:  Section 98(2) of the Act on Regulatory Offences.] 


Whereas the coercive detention aims at the enforcement of the administrative fine, youth detention is imposed as a disciplining measure for not complying with the orders of the Youth Court judge. 

Youth detention may not be repeatedly imposed in respect of the same amount. The judge shall refrain from enforcing youth detention if the juvenile on imposition complies with the instruction or pays the administrative fine. If youth detention has been enforced, the Youth Court judge may declare entire or partial dismissal of the administrative fine[footnoteRef:309]. [309:  Section 98(3) of the Act on Regulatory Offences.] 

The child as a witness/subject of proceedings

No rules for child witnesses/subjects have been identified. 
[bookmark: _Toc372288215][bookmark: _Toc409622725] Remedies or compensation exist for violation of rights and failure to act
[bookmark: _Toc409622726]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, health, placement into care
The general rules described below apply to all proceedings in the sectors listed above. If sector-specific rules exist, they are described below in a separate subheading. Specific rules apply to proceedings in the field of administrative sanctions and proceedings concerning children below the MACR who have committed offences and they will also be described in separate subheadings.


The child as a plaintiff/defendant 

In Germany, no statutory provisions regarding remedies apply specifically to children. Available remedies are appeals against final judgements and complaints[footnoteRef:310]. The respective higher court generally decides on legal remedies.  [310:  Sections 124-153 of the Code of Administrative Court Procedure . ] 

Whether or not a child can access such mechanisms in his/her own right, or only through a legal representative, depends on the age and on the subject matter. The same rules apply as for general access to court. Please see Section 2.1.
The child is supported by the same institutions as in the proceedings of first instance. Everybody – adult and child – needs to be represented by a legal counsel in appeal procedures before the Superior Administrative Court and the Federal Administrative Court[footnoteRef:311].  [311:  Section 67(4) of the Code of Administrative Court Procedure . ] 

There are no compensation rights specifically for children[footnoteRef:312]. If the rights of a participant in administrative proceedings have been violated, compensation can be granted under civil jurisdiction (Amtshaftungsanspruch)[footnoteRef:313]. However, there is no legal obligation for a judicial authority to secure the rights of a child involved in judicial proceedings to claim compensation for damages caused by violation of rights[footnoteRef:314]. [312:  Information collected through stakeholder consultation (judge).]  [313:  Article 34 of the Basic Law in conjunction with Section 839 of the Civil Code. ]  [314:  Information collected through stakeholder consultation (judge).] 

Statutory or policy provisions dealing with conflicting interests between parents and children during an administrative judicial proceeding are not in place. However, as matters of family law, including placement of children into care, are dealt with under civil jurisdiction, disputes where there is, or could be such a conflict, are not likely to happen before Administrative Courts[footnoteRef:315]. [315:  Information collected through stakeholder consultation (judge).] 

The child as a witness/subject of proceedings

No rules for child witnesses/subjects have been identified. 
[bookmark: _Toc409622727]Procedural rules applicable to children involved in asylum proceedings
The child as a plaintiff/defendant 
There are no statutory provisions regarding remedies specifically for children involved in asylum proceedings. Therefore, the same rules as for adults apply. 
In cases where the asylum application is to be disregarded or manifestly unfounded, the foreigner can file an appeal of the deportation warning. The deportation is not permissible prior to a court decision if the appeal has been filed in time[footnoteRef:316]. [316:  Section 36(3) of the Asylum Procedure Act. ] 

The parties concerned are entitled to file an appeal against the Administrative Court’s judgement only under strict conditions, such as, the legal matter is of fundamental significance[footnoteRef:317]. Otherwise, the same provisions as in general administrative proceedings apply. [317:  Section 78 of the Asylum Procedure Act. ] 

The child as a witness/subject of proceedings

No rules for child witnesses/subjects have been identified. 
[bookmark: _Toc409622728]Procedural rules applicable to children involved in migration proceedings

The child as a plaintiff/defendant 

There are no statutory provisions regarding remedies specifically for children involved in migration proceedings. Therefore, the same rules as for adults apply. 
An appeal against the refusal of an application for issuance or extension of a residence title has no suspensory effect[footnoteRef:318]. [318:  Section 84 of the Residence Act.] 

Otherwise, the same provisions as in general administrative proceedings apply.
The child as a witness/subject of proceedings

No rules for child witnesses/subjects have been identified. 
[bookmark: _Toc409622729]Procedural rules applicable to children involved in health proceedings
Decisions of the Social Court can be appealed against before the Higher Social Court and the Federal Social Court, which act as the supreme court of appeal on points of law (Revision). Otherwise the general rules in administrative judicial proceedings involving children apply. 
The child as a witness/subject of proceedings

No rules for child witnesses/subjects have been identified. 
[bookmark: _Toc409622730]Procedural rules applicable to children involved in proceedings for placement into care
The child as a plaintiff/defendant 
Proceedings for placement of children into care fall mainly under civil jurisdiction in Germany. A child who is 14 years or older has the right to appeal in his/her own name regarding all matters concerning his/her person, without the assistance of his/her legal representative[footnoteRef:319]. Otherwise, the legal representative must make submissions instead of the child. [319:  Section 60 of the Act on Court Procedure in Family Matters and Non-litigious Matters.] 

The guardian ad litem  can appeal against a court decision involving the child, if that is in the best interests of the child[footnoteRef:320].  [320:  Section 158(4) 4th sentence of the Act on Court Procedure in Family Matters and Non-litigious Matters.] 

There is no legal obligation to secure the child’s right to claim compensation for damages caused by violation of rights.
Actions, which can be taken if there’s a conflict of interest in remedies or compensation proceedings, are the same as in first instance proceedings, as described above in Section 2.3.
There is a statute of limitation which depends on the claim. However, regarding sexual abuse of children, which is dealt with in criminal proceedings, the limitation period is suspended until the victim is 18 years old[footnoteRef:321], i.e. the period during which a crime can be reported and will be investigated does not start running until the victim turns the age of 18. [321:  Section 78b(1) n.1 of the German Criminal Code. According to Section 78(2)(3) of the German Criminal Code, murder under specific aggravating circumstances is not subject to the statute of limitations. Otherwise the limitation period is thirty years for offences punishable by life imprisonment; twenty years for offences punishable by a minimum term of imprisonment of more than ten years; ten years for offences punishable by a minimum term of imprisonment of more than five years but no more than ten years; five years for offences punishable by a minimum term of imprisonment of more than one year but no more than five years; and three years for all other offences.] 

The child as a witness/subject of proceedings

No rules for child witnesses/subjects have been identified. 

[bookmark: _Toc409622731]Procedural rules for proceedings relating to children below MACR who have committed offences
The child as a plaintiff/defendant 

Legal proceedings relating to children below the age of MACR committing a ‘criminal’ offence, fall under civil jurisdiction. As described in the Study to collect data on children’s involvement in civil judicial proceedings under Section 2.9, in Germany, no specific rights regarding remedies or compensation for violation of rights apply to children as plaintiffs or as defendants. Therefore, a child can access any complaint, legal appeal or judicial review mechanism – just like an adult. Available remedies are: appeals against the final judgement delivered by the court of first instance[footnoteRef:322]; complaints against denial of leave to appeal[footnoteRef:323]; complaints subject to a time limit; cross appeal under a complaint[footnoteRef:324]; review of the complaint on points of law and decision[footnoteRef:325].  [322:  Section 511 of the Code of Civil Procedure. ]  [323:  Section 545 of the Code of Civil Procedure.]  [324:  Section 567 of the Code of Civil Procedure.]  [325:  Section 577 of the Code of Civil Procedure.] 

Whether or not a child can access such mechanisms in his/her own right or only through a legal representative, depends on his/her age and on the subject matter. The same rules as for general access to court for children, as described in Section 2.1, apply. 
The child is supported by the same institutions as in the proceedings of first instance. Everybody – adult and child - needs to be represented by a legal counsel in appeal procedures[footnoteRef:326]. [326:  Section 78 of the Code of Civil Procedure.] 

The child as a witness/subject of proceedings

No rules for child witnesses/subjects have been identified. 
[bookmark: _Toc409622732]Procedural rules applicable to administrative sanctions relevant to children
The child as a plaintiff/defendant 

Administrative sanctions are not dealt with at the Administrative Courts but at the Ordinary Courts children, which deal with civil and criminal matters. 
As described in the Study to collect data on children’s involvement in criminal judicial proceedings under Section 2.3.11, in order to ensure that the criminal proceedings in Germany where children are involved are as short as possible, legal remedies are sought only when absolutely necessary[footnoteRef:327]. [327:  No. 1 to Section 55 of the Guidelines to the Youth Courts Law.] 

The child, or his/her legal representative can lodge an appeal in administrative sanction proceedings under certain conditions, such as, the judgement imposes an administrative fine of more than 250 euros, or where this is necessary – enables the judgement to be reviewed for the purpose of developing the law or of ensuring uniformity of a court decision[footnoteRef:328].The parent or legal representative may withdraw a legal remedy filed by the child only with the child’s consent[footnoteRef:329]. [328:  Section 79 (1) (3) and Section 80 of the Act on Regulatory Offences in conjunction with Section 311 of the German Code of Criminal Procedure.]  [329:  Section 46 of the Act on Regulatory Offences in conjunction with Section 55 of the Youth Courts Law.] 

The child as a witness/subject of proceedings

No rules for child witnesses/subjects have been identified. 

[bookmark: _Toc346714798][bookmark: _Toc346714799][bookmark: _Toc372288216][bookmark: _Toc409622733][bookmark: _Ref235692278]Legal costs 
[bookmark: _Toc409622734]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, health, placement into care
The general rules described below apply to all proceedings in the sectors listed above. If sector-specific rules exist, they are described below in a separate subheading. Specific rules apply to proceedings in the field of administrative sanctions and proceedings concerning children below the MACR who have committed offences and they will also be described in separate subheadings.
The child as a plaintiff/defendant
There are no specific rules for children in administrative judicial proceedings regarding legal costs. Therefore the same rules as for adults apply. The party that has not prevailed in the dispute has to bear the costs of the legal dispute[footnoteRef:330]. If a party partially wins its point and partially loses, the costs must be proportionally distributed[footnoteRef:331]. [330:  Section 154(1) of the Code of Administrative Court Procedure.  ]  [331:  Section 155 of the Code of Administrative Court Procedure . ] 

In principle, this applies also to the child, if he/she is a party to the proceeding. There are no provisions allowing the court fees to be waived in the case of a child. 
The same rules on legal aid for adults also apply to children. Legal aid is granted to the child who, due to personal and economic circumstances, is unable to pay the court costs, provided that the action he/she intends to bring has sufficient prospects of success and does not seem frivolous[footnoteRef:332]. Eligibility to receive legal aid is decided upon by the respective court for the hearing[footnoteRef:333].  [332:  Section 166 of the Code of Administrative Court Procedure in conjunction with Section 114 of the Code of Civil Procedure. ]  [333:  Georg, H., ‘ADMINISTRATIVE JUSTICE IN EUROPE – Report for Germany–’, Association of the Councils of State and Supreme Administrative Jurisdictions of the European Union i.n.p.a. (2009), p. 9. ] 

The child as a witness/subject of proceedings

No particular rules for child witnesses or subjects regarding legal costs have been identified.
[bookmark: _Toc409622735]Procedural rules applicable to asylum and migration proceedings relevant to children
The child as a plaintiff/defendant

Court costs (fees and expenses) cannot be charged for disputes regarding children or adults under the Asylum Procedure Act[footnoteRef:334]. [334:  Section 83b of the Asylum Procedure Act.] 

The child as a witness/subject of proceedings

No particular rules for child witnesses or subjects regarding legal costs have been identified.  
[bookmark: _Toc409622736]Procedural rules applicable to children involved in health proceedings
The child as a plaintiff/defendant

The proceedings before the Social Courts are free of charge for health insured parties[footnoteRef:335]. [335:  Section 183 of the Social Court Act. ] 


The same rules on legal aid for adults also apply to children. Legal aid is granted to the child who, due to personal and economic circumstances, is unable to pay the court costs, provided that the action he/she intends to bring has sufficient prospects of success and does not seem frivolous[footnoteRef:336]. Eligibility to receive legal aid is decided upon by the respective court for the hearing[footnoteRef:337].  [336:  Section 73a of the Social Court Act in conjunction with Section 114 of the Code of Civil Procedure. ]  [337:  Georg, H., ‘ADMINISTRATIVE JUSTICE IN EUROPE – Report for Germany–’, Association of the Councils of State and Supreme Administrative Jurisdictions of the European Union i.n.p.a. (2009), p. 9. ] 

The child as a witness/subject of proceedings

No particular rules for child witnesses or subjects regarding legal costs have been identified. 
[bookmark: _Toc409622737]Procedural rules applicable to children involved in proceedings for placement into care
The child as a plaintiff/defendant

Children can never be required to cover any costs of child-related proceedings that concern them, at the Family Court[footnoteRef:338].  [338:  Section 81(3) of the Act on Court Procedure in Family Matters and Non-litigious Matters.] 

The child as a witness/subject

No particular rules for child witnesses or subjects regarding legal costs have been identified. 
[bookmark: _Toc409622738]Procedural rules for proceedings relating to children below MACR who have committed offences
The child as a plaintiff/defendant
There are no specific rules for children in civil proceedings regarding legal costs. Therefore the same rules as for adults apply. The party that has not prevailed in the dispute has to bear the costs of the legal dispute[footnoteRef:339]. In principle, this applies also to the child, if he/she is a party to the proceeding. However, upon application, assistance with court costs can be approved to the child who, due to personal and economic circumstances, is unable to pay the costs of litigation. Persons including children, are granted assistance with the court costs, provided that the action he/she intends to bring, or his/her defence against an action that has been brought against him/her has sufficient prospects of success and does not seem frivolous[footnoteRef:340].  [339:  Section 91 of the Code of Civil Procedure. ]  [340:  Section 114 of the Code of Civil Procedure. ] 

The child as a witness/subject of proceedings

No particular rules for child witnesses or subjects regarding legal costs have been identified. 
[bookmark: _Toc409622739]Procedural rules applicable to administrative sanctions relevant to children
The child as a plaintiff/defendant

The imposition of costs and expenses on the defendant may be dispensed with in proceedings against a child[footnoteRef:341]. [341:  Section 105(1) of the Act on Regulatory Offences in conjunction with Section 74 of the Youth Courts Law.] 

The child as a witness/subject of proceedings

No particular rules for child witnesses or subjects regarding legal costs have been identified. 
[bookmark: _Toc372288217][bookmark: _Toc409622740][bookmark: _Ref246047949]Enforcement of administrative court judgements 
[bookmark: _Toc409622741]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, health, placement into care

The general rules described below apply to all proceedings in the sectors listed above. If sector-specific rules exist, they are described below in a separate subheading. Specific rules apply to proceedings in the field of administrative sanctions and proceedings concerning children below the MACR who have committed offences and they will also be described in separate subheadings.
The child as a plaintiff/defendant
There are no general administrative procedural rules with regard to children and the enforcement of judgements. Most administrative judgements, where children are involved, are enforced against the state and not against the child, e.g. when the child applies for financial support[footnoteRef:342]. For the same reason, statutory or policy provisions to protect the child from harm during enforcement from any individual involved in the proceedings, or related to the case, do not exist in Germany. [342:  Information collected through stakeholder consultation (judge). ] 

There is no situation in administrative judicial proceedings where detention could be imposed upon a child[footnoteRef:343]. [343:  Information collected through stakeholder consultation (judge). ] 

[bookmark: _Toc338234311][bookmark: _Toc338234322][bookmark: _Toc337053486]Any participant in administrative judicial proceedings is informed about: the decision of the administrative court; the enforcement of such a decision in writing; the notification of appeals[footnoteRef:344].  [344:  Section 117 of the Code of Administrative Court Procedure . ] 

There are no specific provisions or policies in place on how to communicate court rulings to children. However, Youth Office social workers are trained to speak to children in a language that they understand[footnoteRef:345]. [345:  Information collected through stakeholder consultation (Youth services).] 

In general administrative proceedings, the enforcement of a decision cannot be suspended where a risk to the child has been identified. No general provisions exist on decisions to be immediately enforceable when they concern children.
The child as a witness/subject of proceedings

No rules for child witnesses or subjects have been identified. 
[bookmark: _Toc409622742]Procedural rules applicable to children involved in migration and asylum proceedings
The child as a plaintiff/defendant

Several provisions aim at the protection of children in migration and asylum proceedings. Regarding the enforcement of return decisions against children, the deportation of children is suspended when a family member has been granted residence[footnoteRef:346]. [346:  E.g. Section 60a(2b) together with Section 25a (1) of the .] 


Prior to the deportation of an unaccompanied foreign child, the authority must ensure that in the state to which he/she is to be returned, he/she will be handed over to a member of his/her family, to a person possessing the right of care and custody, or to an appropriate reception centre[footnoteRef:347]. [347:  Section 58(1a) of the Residence Act.] 

The child as a witness/subject of proceedings

No rules for child witnesses or subjects have been identified. 
[bookmark: _Toc409622743]Procedural rules applicable to children involved in education proceedings
The child as a plaintiff/defendant

The general administrative procedural rules on the enforcement of judgements apply in education proceedings. 

The child as a witness/subject of proceedings

No particular rules for child witnesses or subjects regarding the enforcement of judgements have been identified. 
[bookmark: _Toc409622744]Procedural rules applicable to children involved in health proceedings
The child as a plaintiff/defendant

There are no rules with regard to children and the enforcement of judgements before the Social Court. The general civil rules apply[footnoteRef:348]. Decisions of the Social Court are not provisionally enforceable[footnoteRef:349].  [348:  Section 198 of the Social Court Act in conjunction with Section 407 of the Code of Civil Procedure.]  [349:  Section 198 (2) of the Social Court Act.] 

The child as a witness/subject of proceedings

No particular rules for child witnesses or subjects regarding the enforcement of judgements have been identified. 
[bookmark: _Toc409622745]Procedural rules applicable to children involved in proceedings for placement into care
The child as a plaintiff/defendant/subject

In order to enforce the rights of a parent to visit a child, measures of direct coercion may not be taken against the child, which means that a child cannot be forced to see his/her parents. In all other cases related to a child, measures of direct coercion may only be used if justified with regard to the child's welfare and when no milder means are successful[footnoteRef:350].  [350:  Section 90(2) of the Act on Court Procedure in Family Matters and Non-litigious Matters.] 

The guardian ad litem supports the child in all family law matters concerning the child, including the enforcement of judgements[footnoteRef:351]. [351:  Section 158 of the Act on Court Procedure in Family Matters and Non-litigious Matters.] 

In all family cases, the courts may order the immediate enforceability of its decisions[footnoteRef:352]. This means that the parties must implement the courts’ decisions although they may have rights to appeal against the decisions. [352:  Section 116(3) of the Act on Court Procedure in Family Matters and Non-litigious Matters.] 

The child as a witness

No particular rules for child witnesses regarding the enforcement of judgements have been identified. 
[bookmark: _Toc409622746]Procedural rules for proceedings relating to children below MACR who have committed offences
The child as a plaintiff/defendant

There are no general civil procedural rules with regard to children and the enforcement of judgements.  The parental custody includes the care for the property of the child[footnoteRef:353]. If a decision has been issued against a child defendant, enforcement can take place against his/her property legally represented by his/her parents. [353:  Section 1626(1) of the German Civil Code.] 

The child as a witness/subject of proceedings

No particular rules for child witnesses or subjects regarding the enforcement of judgements have been identified. 
[bookmark: _Toc409622747]Procedural rules applicable to administrative sanctions relevant to children
The child as a plaintiff/defendant

If the administrative fine placed on a child is not paid after the expiration of the period fixed, the Youth Court judge may, upon request of the execution authority, declare ex officio that in lieu of an administrative fine the child: 
complies with an order to work;
makes restitution to the best of his/her ability for damage caused by the act;
attends traffic classes if a violation of traffic regulations is involved;
performs other specified services.
These orders may only be given if granting easier means of payment, collection of the administrative fine, or the ordering of coercive detention (Erzwingungshaft) is not deemed possible or appropriate. These measures are not possible, for example, if the child can prove that he/she cannot afford to pay the fine within a reasonable period of time anyway and the enforcement measures would thus be pointless. These measures are not appropriate, for example, if they interfere with the education or work of the child.  
The Youth Court judge may give the orders in combination with each other and subsequently change them[footnoteRef:354]. If the child fails to comply with such an order through his/her own fault, and also fails to pay the administrative fine, then youth detention (Jugendarrest) may be imposed on him/her if he/she has been instructed accordingly. Prior to the imposition of youth detention, the child must be afforded the opportunity to make an oral statement before the judge[footnoteRef:355]. [354:  Section 98(1) of the Act on Regulatory Offences.]  [355:  Section 98(2) of the Act on Regulatory Offences.] 

Whereas coercive detention aims at the enforcement of the administrative fine, youth detention is imposed as a disciplining measure for not complying with the orders of the Youth Court judge. 
[bookmark: _GoBack]Youth detention may not be repeatedly imposed in respect of the same amount. The judge shall refrain from enforcing youth detention if the juvenile on imposition complies with the instruction or pays the administrative fine. If youth detention has been enforced, the Youth Court judge may declare entire or partial dismissal of the administrative fine[footnoteRef:356]. [356:  Section 98(3) of the Act on Regulatory Offences.] 

The child as a witness/subject of proceedings

No particular rules for child witnesses or subjects regarding the enforcement of judgements have been identified. 


[bookmark: _Toc401654882][bookmark: _Toc409622748]Conclusions
[bookmark: _Toc409622749]Overview of Member State’s approach to children in administrative judicial proceedings and specialised services dealing with such children 
The administrative legislative framework of Germany is based on general administrative law and special administrative law. General administrative law sets general rules for any administrative procedure regardless of the particular subject and does not provide for any specific rules for children. 
Special administrative law consists of various laws for each administrative sector, such as for asylum law, migration law or social law on a federal level and education and school laws on state (Länder) level.  
In Germany, three different courts examine administrative decisions, including children’s claims under the administrative law procedural rules. 
Administrative Courts; 
Social Courts;
Financial Courts. 
All Administrative Courts have three levels of jurisdiction. 
The Constitutional Court (Bundesverfassungsgericht) rules on constitutional complaints, which may be filed by any person alleging that one of his/her basic rights has been infringed by public authority. 
The protection of the best interests of the child can be considered ‘a guiding principle’ of the German legal order. Besides the parents or the guardian of the child, the Youth Service  determines the best interests of the child and has the task to explain to the child his/her rights and obligations in proceedings before the Administrative Court. 
The extent to which a child’s evolving capacity, maturity and capacity to express his/her own views is assessed in the context of administrative judicial proceedings depends on the discretion of the individual judge. However, it must be noted that most proceedings before an Administrative Court take place only in writing. Children are thus hardly ever present in administrative judicial proceedings. 
Besides the work of the Youth Service, there are no institutions to ensure general protection from discrimination in judicial proceedings, or rights of redress when a child who feels he/she has been discriminated against in the context of judicial proceedings. The social workers of the Youth Service are obligatorily and regularly trained on how to work with children. 
In Germany, no obligatory training or regular vetting requirements exist for judges and lawyers.  However, voluntary interdisciplinary training is provided with the aim that practitioners interact with respect and sensitivity towards children in court proceedings. No monitoring mechanisms exist at national level to review domestic legislation, policies and practice related to judicial proceedings to ensure their compatibility with international standards of child-friendly justice. 
In terms of multidisciplinary measures to ensure close cooperation between different professionals working with children in judicial proceedings, the Youth Offices ore obliged by law to cooperate with different institutions, such as schools, the police, Family and Youth Courts.   However, strict rules of confidentiality and data protection sometimes restrict the ability to exchange information between authorities.
Formalised interactions between criminal, civil and administrative judicial proceedings exist, if the ruling on the dispute in an Administrative Court, for example, depends completely or partly on the existence or non-existence of a pending dispute concerning civil or criminal law in an Ordinary Court. The Administrative Court may order that the hearing is to be suspended until the other dispute has been settled. The same applies to pending decisions of an administrative authority. 
[bookmark: _Toc372288219][bookmark: _Toc409622750]The child as an actor in administrative judicial proceedings 
In Germany, a child can take part in administrative judicial proceedings in his/her own name, when he/she is recognised by provisions of civil or public law as having the capacity to act for the subject matter of the proceedings. This applies, inter alia, to disputes regarding the determination of one’s religion at the age of 14, driving licence claims at the age of 15 or 16, or in asylum and migration proceedings at the age of 16, as well as to social law at the age of 15. 
Except for these cases, the legal representative of the child acts on his/her behalf in general administrative judicial procedures. If the parents of the child are prevented from carrying out certain procedures for the child, the Family Court can appoint a guardian or supplementary curatorship. 
There are no specific rules and no minimum age for children to be heard as witnesses. 
[bookmark: _Toc372288220][bookmark: _Toc409622751]Provision of information 
No statutory or policy provisions are in place particularly for children to ensure that they are informed of their rights and obligations in the context of general administrative judicial proceedings. Therefore, the same rules as for adults apply. The same general procedural rules are applicable to children involved in education and in health proceedings. Children need to be represented by their legal representatives. 
The authority issuing the administrative decision has to inform the person concerned about his/her rights and the duties of participants in the administrative proceedings. Before an administrative decision affecting the rights of a participant may be executed, the latter must be given, as a rule, the opportunity of commenting on the facts relevant to the decision. 
An administrative decision must be clearly defined in content, in written, electronic, verbal or other form. 
Prior to lodging an appeal before the Administrative Court, the lawfulness and expedience of the administrative decision must be reviewed in preliminary proceedings by the same authority which has carried out the administrative decision. 
No statutory or policy provisions are in place particularly for children or adults to ensure that they are promptly and adequately informed of their rights and obligations during general administrative court proceedings. All necessary information must be given before the proceedings. 
In migration proceedings, the same rules on the provision of information apply to adults and children. Before granting or denying a residence permit or before deportation, the foreigner must be provided with written notification of his/her rights and obligations in a language which he/she is able to understand. 
In asylum proceedings, the same rules on the provision of information apply to adults and children. After the application for asylum has been filed, the Federal Office for Migration and Refugees must inform the foreigner in a language he/she can reasonably understand about the course of the procedure and about his/her rights and duties, especially concerning deadlines and the consequences of missing a deadline. 
In placement of children into care related cases, the social workers of the Youth Offices have the task to explain to the children in a child-friendly manner and in a language they understand, about their rights in administrative proceedings and in proceedings before the Family Court.
Legal proceedings relating to children below the age of MACR committing an offence fall under civil jurisdiction. If the parents cannot do so, a Youth Office social worker who is pedagogically trained, informs the child about his/her rights and duties, in particular that he/she can also be held responsible for damage caused to another person under civil law once he/she has reached the age of seven.
Administrative sanctions are not dealt with at the Administrative Courts but at the Ordinary Courts ordentliche Gerichtsbarkeit, which deal with civil and criminal matters. If it is expected that a child above 14 years of age will be subject to sanctions, the accused child and his/her parents or legal representative must be informed of his/her rights in a way that considers his/her level of development, education and level of maturity. Children under the age of 14 cannot be subject to administrative sanctions. 
[bookmark: _Toc372288221][bookmark: _Toc409622752]Protection of the child’s private and family life 
Several measures in German court proceedings ensure that the privacy and personal data of children who are, or have been, involved in judicial proceedings are protected. 

There are no specific rules regarding data protection of children or adults in administrative judicial proceedings. Therefore, the general rules apply. Overall, the German legislation strongly protects the rights to privacy of individuals when handling their personal data. 
Regarding data protection in asylum and migration proceedings, the same provisions as for adults also apply to children. A minimum level of data protection exists for an asylum seeker and a migrant and several provisions protect the child's family life. 
There are no specific rules on the protection of the child's right to privacy and family life applicable to children in education and health proceedings. Therefore the general rules in administrative judicial proceeding involving children apply. 
Discussions and hearings in placement of children into care proceedings are not public. The court may admit the public, however, if the participants agree. Every institution, Family Court or Youth Office collecting data, may only use the data for the purpose it was collected and only transmit data to another institution, if the person concerned agrees or if it is in the best interests of the child. The Youth Services may participate in proceedings before the Family Court and a guardian ad litem  can be appointed by the judge to support the child.
Legal proceedings relating to children below the age of MACR committing an offence, fall under civil jurisdiction, where privacy and personal data of children is well protected. For example, the court may order that the public will be excluded from the hearing or from a part of it when hearing a child. The media need to consider the particular vulnerabilities and the rights to privacy of children. 
In proceedings regarding administrative sanctions, which are not dealt with at the Administrative Courts, the public is not permitted to attend the trial of a child and the recording of the hearing through audio-visual means is prohibited. The presiding judge can order that the accused child is not present during the hearing if this could be disadvantageous to his/her education and development. 
[bookmark: _Toc372288222][bookmark: _Toc409622753]Protection from harm during proceedings and interviews and ensuring a child-friendly process
In general administrative court proceedings, several measures are in place to ensure that the burden and hardship is minimised for the persons concerned and that support is available throughout the process. 
Procedural rules applicable to children involved in asylum proceedings are the same as in general administrative proceedings. Several provisions of the Asylum Procedure Act ensure a minimum standard of protection from hardship for children involved in asylum proceedings. For example, parents and their children should be deported together.
Several statutory provisions ensure a minimum of protection from harm for children involved in migration proceedings. Otherwise for children involved in migration proceedings, the same rules apply as in general administrative proceedings.
There are no specific rules on the protection from harm applicable to children in education and health proceedings. Therefore the general rules in administrative judicial proceedings involving children apply. 
Proceedings for placement of children into care must be prioritised and take place without undue delay. The first hearing should take place one month after the beginning of the proceedings at the latest. 
In legal proceedings relating to children below the age of MACR committing a ‘criminal’ offence, and to administrative sanctions which fall under ordinary jurisdiction, several measures in German court proceedings ensure that the burden and hardship is minimised for the persons concerned and that support is available throughout the process. 
[bookmark: _Toc409622754]Right to legal counsel, legal assistance and representation
A child generally needs a legal representative to access an Administrative Court. If parents cannot represent the child, a guardian can be appointed by the Family Court. In cases, where a child can act in his/her own name in court, the legal representative cannot represent the child against his/her will. 
There are no specific rules for children regarding the requirement of legal counsel in administrative judicial proceedings. Therefore, the same rules as for adults apply. 
[bookmark: _Toc372288224][bookmark: _Toc409622755]Restrictions on liberty
In Germany, deprivation of liberty cannot be ordered by Administrative Courts. The ordinary courts can order pre-removal detention on children in asylum and migration proceedings for the shortest possible period of time taking into account the best interests of the child. 
The Youth Office can order custodial measures in the context of taking the child into care – only if they are necessary to prevent a threat to the life or health of the child or a threat to the life or limb of others. 
In administrative sanctions proceedings, the criminal Youth Court judge may, under certain exceptional circumstances and as a measure of last resort, order coercive detention (Erzwingungshaft) and youth detention (Jugendarrest) as enforcement measures. 
[bookmark: _Toc409622756]Remedies or compensation exist for violation of rights and failure to act 
In Germany, no statutory provisions regarding remedies apply specifically to children. Available remedies for adults and children are appeals against final judgements and complaints. 
There are no compensation rights specifically for children. 
[bookmark: _Toc372288225][bookmark: _Toc409622757]Legal costs 
There are no specific rules for children in general administrative judicial proceedings regarding legal costs. Therefore the same rules as for adults apply. The party that has not prevailed in the dispute has to bear the costs of the legal dispute. 
[bookmark: _Toc372288226][bookmark: _Toc409622758]Enforcement of administrative court judgements 
There are no general administrative procedural rules with regard to children and the enforcement of judgements. Most administrative judgements, where children are involved, are enforced against the state and not against the child.
[bookmark: _Toc409622759]Strengths and gaps
Strengths in the legislative and policy framework 
The following strengths can be highlighted in the German legislative and policy framework covered in this report:
Social workers of the Youth Office are highly qualified and regularly trained; 
There are legislative provisions requiring that administrative proceedings involving children and adults take place without undue delay;
In placement into care proceedings, there are strong protections in place for the rights of child plaintiffs/defendants to be heard. 
[bookmark: _Toc409622760]Potential or identified gaps or omissions in the legislative and policy framework 
The following gaps have been identified:
Despite the legal obligation of the Youth Offices to cooperate with different institutions, such as schools, the police, Family and Youth Courts, strict rules of confidentiality and data protection sometimes restrict the ability of Youth Offices to exchange information. This might prevent them finding the best solutions together with other relevant institutions, such as schools and the police, although they may exchange data with the courts.
Besides general protection from discrimination in the Basic Law, there are no specific rules applying to children in judicial proceedings or rights of redress when a child feels he/she has been discriminated against in the context of judicial proceedings.
Training for judges, public prosecutors and Police officers on how to work with children is not mandatory. 
A discrepancy exists in German legislation regarding the capacity to act for children in migration and asylum proceedings – who can do so from the age of 16, compared to children in other administrative judicial proceedings – who can only do so from the age of 18. This discrepancy means that child migrants and asylum-seekers aged 16 and above may need additional support to ensure that they use their capacity to act effectively, without jeopardising their rights. 
There is no general right to legal counsel free of charge for children in all administrative proceedings. Legal aid is granted to children who, due to personal and economic circumstances, are unable to pay the court costs, provided that the action they intend to bring has a sufficient prospect of success. However, as many asylum applications are not considered to have a sufficient prospect of success, legal aid is denied in many cases. 
Despite the positive fact that professionals of the Youth Office are highly qualified, most Youth Offices are understaffed and have financial shortages and thus are unable to fully provide the services needed for children. 


[bookmark: _Toc409622761]List of legislation

Act on Court Procedure in Family Matters and Non-litigious Matters (Gesetz über das Verfahren in Familiensachen und in den Angelegenheiten der freiwilligen Gerichtsbarkeit) of 17 December 2008
Act on Regulatory Offences (Gesetz über Ordnungswidrigkeiten) of 25 May 1968 
Act on Religious Upbringing of Children (Gesetz über die religiöse Kindererziehung) of 15 July 1921
Administrative Procedure Act (Verwaltungsverfahrensgesetz) of 25 May 1976
Asylum Procedure Act (Asylverfahrensgesetz) of 26 June 1992
Asylum Seekers Benefit Act (Asylbewerberleistungsgesetz) of 30 June 1993.
Code of Administrative Court Procedure (Verwaltungsgerichtsordnung) of 21 January 1960
Code of Civil Procedure (Zivilprozessordnung) as promulgated on 5 December 2005 
Cooperation and Information regarding the protection of Children Act (Gesetz zur Kooperation und Information im Kinderschutz ) of 22 December 2011
Courts Constitution Act (Gerichtsverfassungsgesetz) of 12 September 1950
Driving Permit Ordinance (Fahrerlaubnisverordnung) of 13 December 2010 
Eighth Book of the Social Code (Achtes Sozialgesetzbuch) of 26 June 1990
European Convention on Human Rights of 4 November 1950
Federal Data Protection Act (Bundesdatenschutzgesetz) of 20 December 1990
First Book of the Social Code (Erstes Sozialgesetzbuch) of 11 December 1975 
German Civil Code (Bürgerliches Gesetzbuch) of 18 August 1896
German Code of Criminal Procedure (Strafprozeßordnung) of 12 September 1950
German Criminal Code (Strafgesetzbuch) of 15 May 1871
Guidelines for publications (Richtlinien für die publizistische Arbeit nach den Empfehlungen des Deutschen Presserats).
Law on Administrative Enforcement (Verwaltungs-Vollstreckungsgesetz) of 27 April 1953. 
Ninth Book of the Social Code (Neuntes Sozialgesetzbuch) of 19 June 2001 
Residence Act (Aufenthaltsgesetz) of 30 July 2004.
Social Court Act (Sozialgerichtsgesetz) of 3 September 1953
The Basic Law (Grundgesetz) of 23 May 1945 
Youth Courts Law (Jugendgerichtsgesetz) of 4 August 1953 
Act to Harmonise Protection for Witnesses (Zeugenschutzharmonisierungsgesetz) of 11 December 2001
Guidelines for the public prosecution Office (Richtlinien für das Strafverfahren und das Bußgeldverfahren - RiStBV) of 1 January 1977
Guidelines to the Youth Courts Law (Richtlinien zum Jugendgerichtsgesetz) of 15 February 1955
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