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The promotion and protection of the rights of the child is one of the objectives of the EU on which the Treaty of Lisbon has put further emphasis. This report is part of a study ‘to collect data on children’s involvement in judicial proceedings in the EU’ which supports the implementation of the Commission Communication of 15 February 2011 ‘An EU Agenda for the rights of the child’, which identified the lack of reliable, comparable and official data on the situation of children in the Member States (MS). This deficiency is a serious obstacle to the development and implementation of evidence-based policies and is particularly evident in the context of child friendly justice and the protection of children in vulnerable situations. Making the justice system more child friendly in Europe is a key action of the EU Agenda. It is an area of high practical relevance where the EU has, under the Treaties, competences to turn the rights of the child into reality by means of EU legislation. Improved data is crucial to the framing of such legislation.

The objective of this study is:

to establish statistics and collect data based on structural, process and outcome indicators on children involved in administrative judicial proceedings for the years 2008-2010 (and 2011 if available) for all 28 EU Member States;
to provide a narrative overview of children's involvement in administrative judicial proceedings in the EU. The report describes the situation in each Member State as at 1 June 2012.

This report examines the safeguards in place for children involved in administrative judicial proceedings. The Council of Europe Guidelines on child-friendly justice serve as a basis for the analysis of the provisions affecting children in civil judicial proceedings in each Member State. 

[bookmark: _Toc401654867][bookmark: _Toc409709202]Structure and scope

This report describes the national administrative justice system insofar as children’s involvement is concerned. The scope of this report is limited to judicial proceedings, which include proceedings before judicial or other authorities competent to judicially decide on the matter. The rules applicable to proceedings before administrative authorities do not fall within the scope of this study. In addition to general administrative judicial proceedings, this report reviews the safeguards in place for children in seven specific sectors:
	
General rules applying to administrative judicial proceedings including judicial proceedings reviewing administrative authorities’ decisions;
Judicial proceedings in the sector of asylum;
Judicial proceedings in the sector of migration;
Judicial proceedings in the sector of education; 
Judicial proceedings in the sector of health;
Judicial proceedings in the sector of placement into care;
Judicial proceedings in the sector of administrative sanctions;
Judicial proceedings regarding offences committed by children below the age of criminal responsibility (MACR).

Depending on the Member State, judicial proceedings in those seven sectors may be dealt with by different courts through administrative, civil or criminal judicial proceedings. For example, in one Member State, decisions in the health sector may be dealt with by juvenile courts through civil judicial proceedings while in another Member State such decisions may be dealt with by administrative courts through administrative judicial proceedings. However, for the sake of clarity and completeness, and consistency from one country report to another, the rules applying to the judicial proceedings falling within the sectors mentioned above will be described in this administrative justice overview no matter whether they are dealt with through civil or administrative judicial proceedings. 

Chapter 1 provides an overview of the Member State’s approach to children in administrative judicial proceedings and judicial proceedings in the above sectors. It includes a description of the competent authorities and services.

Chapter 2 of this report is divided into sections (2.1, 2.2, etc.) according to the different safeguards examined (e.g. the right to be heard, the right to information, etc.). Each of these sections is divided into subsections describing the different rules applying to children involved in those judicial proceedings. The first subsection describes the general rules applying to judicial proceedings (including judicial proceedings reviewing administrative authorities’ decisions). 

NOTE:
If specific rules exist for children involved in judicial proceedings in one of the seven specific sectors, e.g. asylum, migration, education, those rules will be described in further separate subsections. On the contrary, if no specific rules exist in those sectors, the general rules described in the first subsection will be the only rules described. 

According to each Member State’s legislation, there might be cross references between civil procedural rules and administrative procedural rules. Therefore it should be noted that:  

General rules and principles codified in a substantive or procedural law code (e.g. Civil Code, Civil Procedural Code, Judicial Code) may apply to any proceeding before any court (e.g. rules concerning procedural capacity are likely to be described in the Civil Procedural Code, however those rules also apply to administrative judicial proceedings). These general rules and principles may be supplemented by sector specific procedural or substantive rules.
Specific sections of Civil, Civil Procedural and Judicial Code may include rules specifically regulating administrative judicial proceedings or proceedings before other authorities competent to judicially decide on the matter (e.g. Chapter X of Civil Procedural Code laying down provisions on judicial review of administrative decisions).  
Specific Administrative Code, Administrative Procedural Code or administrative procedurals laws may apply to administrative judicial proceedings or proceedings before other authorities competent to judicially decide on the matter.

The table below summarises the relevant proceedings and competent court in the sectors mentioned above. For the sake of completeness, the table includes the relevant judicial proceedings and the competent court in the field of family law and employment law, which are described in the overview for civil justice.





1

	Type of judicial proceedings and court competence per sector[footnoteRef:1] [1:  This table provides an indicative summary of competent courts and relevant proceedings. However, please check Section 1 for a complete overview of the competent courts or sections/divisions within the competent courts.] 


	
	Contextual overview for civil justice[footnoteRef:2] [2:  This study on Children’s involvement in judicial proceedings is composed by three contextual overviews i.e. contextual overview for criminal justice, contextual overview for civil justice, contextual overview for administrative justice. The rules applying to judicial proceedings in the sectors of family and employment are described in the contextual overview for civil justice.] 

	Contextual overview for civil justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice

	Sectors:
	Family
	Employment
	Asylum
	Migration
	Education
	Health
	Placement in care
	Administrative sanctions
	Offences < MACR[footnoteRef:3] [3: (MACR) Minimum Age of Criminal Responsibility – see Table 3.1 of the EU Summary of contextual overviews on children's involvement in criminal judicial proceedings  on MACR in EU28 as at 1 June 2012. ] 


	Type of proceeding applying in the sector
	Civil judicial proceedings
	Civil judicial proceedings
	Administrative judicial proceedings 


	Administrative judicial proceedings 


	Administrative judicial proceedings 


	Administrative judicial proceedings 

For placement into psychiatric care, criminal procedural rules apply
	Administrative judicial proceedings

In case of  custodial rights, civil judicial proceedings apply

	Administrative judicial proceedings

	Administrative judicial proceedings/criminal judicial proceedings



	Competent court(s) 
	Civil courts
	Civil courts
	Administrative courts

	Administrative courts

	Administrative courts 

	Administrative courts/criminal courts
	Administrative courts/civil courts

	Administrative courts 
	Administrative courts/criminal courts
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[bookmark: _Toc401654868][bookmark: _Toc409709203]Overview of Member State’s approach to children in administrative judicial proceedings and specialised services dealing with such children
[bookmark: _Toc401654869][bookmark: _Toc409709204]Brief description of judicial system and institutions
[bookmark: _Toc409709205]Judicial System in Estonia

In Estonia, appeals on decisions of public administrative authorities are reviewed by administrative courts at the county level. Estonia has a three-level court system[footnoteRef:4]: [4:  Ministry’s of Justice homepage. ] 


County courts (maakohus) are competent to hear civil, criminal and misdemeanour matters. Judges will be allocated a case – civil, criminal and misdemeanour – depending on their specialisation. There are four county courts in total. At that level, there are also two administrative courts (halduskohus).
Circuit courts (ringkonnakohus), also called district courts, of which there are two courts in total. 
The Supreme Court (Riigikohus) is the highest court in the Estonian legal system and gives judgements on cassation appeals. The Supreme Court also acts as a constitutional review court[footnoteRef:5]. [5:  Supreme Court (Riigikohus).] 


As coordinator of legislation drafting, the Ministry of Justice ensures the systematic development of laws and supports qualitative legislative drafting.
[bookmark: _Toc409709206]The administrative legal system of Estonia

Administrative courts hear appeals from administrative authorities’ decisions in first instance, acting as independent judicial authorities. Judgements and rulings of administrative courts are reviewed by district courts, as courts of second instance, on the basis of appeals against those judgements and rulings. The Supreme Court, situated in Tartu, is the court of highest instance. A statement of claim is filed with the court of first instance, an appeal with the court of second instance and an appeal in cassation with the court of third or highest instance. A case may be heard in the Supreme Court only after all previous instances have been exhausted[footnoteRef:6]. [6:  Information gathered from Ministries of Justice homepage.] 


In Estonia there are two administrative courts: the Tallinn Administrative Court and the Tartu Administrative Court. The administrative courts are divided into courthouses. The Tallinn Administrative Court comprises of two courthouses: the Tallinn courthouse and the Pärnu courthouse. The Tartu Administrative Court comprises also of two courthouses: the Tartu courthouse and the Jõhvi courthouse[footnoteRef:7]. [7:  Information gathered from European e-Justice Portal.] 


A person who finds that his/her rights have been violated, or his/her freedoms have been restricted by an administrative decision, or measure by a public administrative authority, e.g. the state or a local authority, has the right to file an action with an administrative court. Administrative courts adjudicate disputes where one party is an administrative authority who upon performance of its public duties has violated the rights of the individual or a legal person. Disputes relating to ownership reform and land reform, public service, tax administration, citizenship and migration issues, public procurement, state assets, construction and planning and state liability fall within the jurisdiction of administrative courts[footnoteRef:8]. [8:  Information gathered from Ministries of Justice homepage.] 


There are no specific courts dealing only with child-related matters. Not all proceedings related to children involved in proceedings against administrative authorities’ decisions, or within the sectors covered by this report, are handled by administrative courts. Some aspects of the placement into care (in particular the decision to place the child into public care) are handled by civil courts.

Decisions in the field of asylum are taken by the Police and Border Guard Board (Politsei- ja Piirivalveamet) and reviewed in administrative judicial proceedings by administrative courts.

Decisions in the field of migration are usually taken by the Police and Border Guard Board, although there are exceptions. For example, visas can also be annulled by the Defence Police (Kaitsepolitsei) and the Ministry of Foreign Affairs (Välisministeerium). The decisions are reviewed in administrative judicial proceedings by administrative courts.

Decisions in the field of education are usually taken on two levels – state and local authorities. The state is represented by the Ministry of Education and the county governor – the representative of the state supervising the local authorities. The Ministry of Education and Science is responsible for developing and supervising the implementation of the national strategies for education and supervises local authorities in the administration of local schools. There are also a small number of schools that are administrated by the Ministry directly, e.g. state schools, although most of the schools are administered by local authorities. In both cases, the decisions are reviewed in administrative judicial proceedings by administrative courts.

Measures taken under the Juvenile Sanctions Act, with regard to school non-attendance, are issued by juvenile committees that can either be administered by the state – specifically by the county governor, or by the local authorities. Which of the committees are handling the specific case depends on which of them is geographically closer to the residence of the child[footnoteRef:9]. Decisions by both are appealable to the county governor and subsequent decisions are reviewed by administrative courts in administrative judicial proceedings.  [9:  National Audit Office, Erikoolide ja alaealiste komisjonide järelaudit, Report by the National Audit Office to the parliament in 1 December 2010, 15.] 


Additionally, court permission to send a child to school for students with behavioural problems is given by a court of first instance – a county court, under the Code of Criminal Procedure. 

Decisions in the field of health care are taken by the Ministry of Social Affairs and institutions in their field of competence, such as the Health Care Board. Decisions are reviewed in administrative judicial proceedings by administrative courts. When placement into psychiatric care is considered, the decision is made by a county court under the Code of Criminal Procedure,

Children below the minimum age for criminal responsibility (MACR) – 14 years old – who have committed offences are dealt with by juvenile committees. Once the age of the child is determined during pre-trial phase, the criminal or misdemeanour proceeding is terminated and the case is sent to the juvenile committee. Decisions by the committees are first reviewed by the county governor and subsequent appeals in administrative judicial proceedings by administrative courts. Proceedings concerning children above MACR but below 18 years of age, and related safeguards, are described in the study to collect data on children’s involvement in criminal judicial proceedings.

Child into care/protection proceedings are initially dealt with by county or city administrative authorities – initially by social workers or child protection officials – depending on the particular local government, and subsequently by the administrative courts. Decisions of a social worker or child protection official, to remove a child into care, are based on the Family Law Act – as are custodial rights, and are inspired by the Child Protection Act and thus, covered by civil judicial proceedings. Decisions on issues connected to institutional care, such as which type of care is needed, and decisions on case management, are reviewed in an administrative judicial proceeding by an administrative court. The general principles of child protection are stipulated in the Child Protection Act, but this act includes no provisions on the execution of child protection. If a social worker or a child protection official requests the court to place a child into care, then he/she must provide justifications for such a request.

Decisions on administrative sanctions are divided into two categories. First, sanctions relating to socially harmful acts that do not amount to a criminal offence, such as the consumption of alcoholic, narcotic or psychotropic substances are handled by a juvenile committee and thus, eventually, governed by general judicial administrative court procedure. Second, road traffic offences are misdemeanour offences and handled by the courts under the misdemeanour judicial procedures but only if the child defendants are above MACR. If the persons are below MACR, the cases will be sent to juvenile committees, where appeals are dealt with by the county governor and subsequently by the administrative courts.
[bookmark: _Toc409709207]Applicable legislation
Basic rights for the protection of the child are provided in the Constitution of the Republic of Estonia. In particular, the Constitution provides that everyone is entitled to protection by the Government and the law. Administrative judicial proceedings are regulated by the Code of Administrative Court Procedure (CACP). Other applicable legislation in administrative judicial proceedings and children’s rights and freedoms, are covered by the following laws: Administrative Procedure Act (APA), Child Protection Act (CPA), Code of Civil Procedure (CCP), Family Law Act (FLA), Code of Enforcement Procedure (CEP), Social Welfare Act (SWA), and the Citizenship Act (CA).

The most recent policy on children and families welfare is the ‘Development plan for children and families 2012-2020’, developed by the ministry of Social Affairs, and is also related to children’s rights in administrative proceedings.
[bookmark: _Toc409709208]Special institutions
There are no special institutions dealing with children. However local governments have, first and foremost, the responsibility of acting in case a child’s right has been infringed in any way and, if needed, of notifying the Police[footnoteRef:10]. Local governments are based on the division of State territory into administrative units[footnoteRef:11]. Local governments consist of legislative authorities – the councils, and the executive authority – the Government. The executive authority provides various services, such as different social services, and also child protection services. According to the Child Protection Act, local governments are one of the means of guaranteeing the respect of children’s rights[footnoteRef:12]. For that purpose, all local governments employ social workers and, in some instances, child protection officials. In a dispute concerning the rights of a child, the opinion of a local government is always secondary to that of the parent[footnoteRef:13]. [10:  Family Law Act, § 134(2).]  [11:  Local Government Organisation Act, §§ 2 and 4.]  [12:  Child Protection Act, § 4.]  [13:  Information collected through consultation with a representatives for Ministry of Justice.] 


The institution of Ombudsman for Children was created in 2011 and is mainly focused on children’s rights under public law. The chancellor of justice performs the tasks of the Ombudsman for Children. Complaints can be filed against persons or institutions – private or public, performing public tasks. A child, or in some cases through the representative, can turn to the Ombudsman or Chancellor of Justice when his/her rights have been violated by an administrative authority, an official, or a private law entity performing public duties when: a child’s constitutional rights and freedoms have been violated or he/she has been treated unlawfully or against the principles of sound administration, e.g. is impolite, unjust, delays in answering, does not reply, or gives incomplete/false information[footnoteRef:14]. The Ombudsman for Children also verifies whether or not the legal acts related to children’s rights are in conformity with the constitution and laws[footnoteRef:15]. [14:  When can the Chancellor of justice help?]  [15:  Website of Ombudsman for Children.] 


The Chancellor of Justice supervises the following authorities:

government agencies and the agencies under their administration; 
local governments and the authorities under their administration;
legal persons in public law, e.g. schools;
natural persons performing public duties, e.g. notaries, bailiffs;
legal persons in private law, performing public duties, e.g. a public limited company providing parking or ambulance services[footnoteRef:16]. [16:  When can the Chancellor of justice help?] 


The Chancellor of Justice supervises the following closed institutions:

child care and educational institutions, e.g. specialised schools for children with special  disciplinary or health needs;
social welfare and health care institutions, e.g. care homes, children’s homes, psychiatric hospitals;
detention facilities, e.g. prisons and houses of detention, expulsion centres;
establishments that do not allow a person to leave on his/her free will[footnoteRef:17]. [17:  The website of the Chancellor of Justice: When can the Chancellor of justice help?] 

[bookmark: _Toc409709209]General approach towards children under administrative law: evolving capacities, best interests of the child, principle of non-discrimination
[bookmark: _Toc409709210]Main principles for children involved in administrative judicial proceedings

The Child Protection Act (CPA) defines a child as a “human being below the age of 18 years”. The definition is also reflected in the General Part of the Civil Code Act which grants procedural capacity to act – the right to participate in a proceeding without legal representation, to a person who has attained 18 years of age[footnoteRef:18].  [18:  General Part of the Civil Code Act.] 


Concerning the representation of a child in an administrative court procedure, the provisions stated in the Code of Civil Procedure (CCP) apply[footnoteRef:19]. Therefore, a child is represented in an administrative court procedure by his/her legal representative[footnoteRef:20]. The legal representative has all the rights and obligations of the child. No other special provisions exist in Estonian legislation regarding this matter[footnoteRef:21]. [19:  Information collected through consultation with a representative for Ministry of Justice.]  [20:  Code of Civil Procedure, § 217(3).]  [21:  Information collected through consultation with a representative for Ministry of Justice.] 

[bookmark: _Toc409709211]Best interests of the child
The notion of the child’s best interests, as reflected in the United National Convention on the Rights of the Child, is not defined in any legislation. However, the CPA, the Family Law Act and the CCP refer to the child’s interests[footnoteRef:22]. The Ministry of Social Affairs is currently preparing a new child protection act, which will identify the child’s best interests in a more concrete way. [22:  Family Law Act, § 123(1); Code of Civil Procedure, § 5521 also the decision of the Supreme Court in case nr 3-2-1-64-10 which explains more closely what is child’s best interest.] 


The court will assess, in each case, what the child’s best interests are. No rules have been identified as to how, in cases involving more than one child, the court determines the best interests of each child. No checklists or protocols currently exist to determine the child’s best interests.
[bookmark: _Toc409709212]Evolving capacities
In cases where a child is involved in administrative judicial proceedings, special safeguards are in place. As a child is devoid of procedural capacity to act, the child is usually represented by his/her legal representative, or assigned a guardian[footnoteRef:23]. According to the Code of Administrative Court Procedure (CACP), the court refuses to hear any declaration of the child unless his/her legal representative approves the declaration[footnoteRef:24]. Thus, although the child is not usually allowed to participate individually, if the child makes a declaration of any kind, it would not be automatically disregarded as the legal representative can approve it later with a retroactive effect. [23:  Information collected through consultation with a representative for Ministry of Justice.]  [24:  Code of Administrative Court Procedure, § 26(1).] 


Some exceptions exist to the general requirement that a child must be represented by his/her legal representative in administrative judicial proceedings. First, the exception is that a 15-year old child is deemed to have full procedural capacity to act in an administrative judicial proceeding if, in the court’s assessment, he/she understands the meaning of his/her procedural actions and does not jeopardise his/her interests, or the interests of his/her close relatives[footnoteRef:25]. Secondly, the court may hear a child of at least 12 years old participating in the proceeding if, in the court’s assessment, the child’s level of personal development and health permit this[footnoteRef:26].  [25:  Code of Administrative Court Procedure, § 25(3).]  [26:  Code of Administrative Court Procedure, § 26(5).] 


The child’s maturity and capacity is assessed by the court. For example, the law stipulates that a child of 15 years or older has full procedural capacity to act in an administrative judicial proceeding if the court has assessed that the child understands the proceeding and does not harm his/her own interests or the interests of people close to him/her[footnoteRef:27]. This means that the child can make declarations, submit procedural documents and generally exersice all the rights of a party to the procedure without the need for the approval of his/her legal guardian. Similarly, it is left to the court to decide whether or not a child under 12 years of age is mature enough to give statements in court. However, it must be noted that this concerns only hearing the child and not other procedural acts. Nothing in the law obliges the court to involve professionals for the purposes of such assessment. [27:  Code of Administrative Court Procedure, § 25(3).] 


There is no guidance stipulated on how to assess the child’s maturity and capacity. 
[bookmark: _Toc409709213]Right to non-discrimination
No specific anti-discrimination rules have been identified for protecting children during the judicial proceedings in which they are involved. The general rules of equal treatment apply.

The general prohibition of discrimination is provided in the Constitution (§ 12), stipulating that everyone is equal before the law and no-one may be discriminated against on the basis of nationality, race, colour, sex, language, origin, religion, political or other views, property or social status, or on other grounds. The Child Protection Act provides that the child has the right to receive assistance and care and to develop – regardless of his/her sex or ethnic origin, or if the child lives in a two-parent family or single-parent family, or if the child is adopted or under guardianship care, or the child is born in wedlock or out of wedlock, or if the child is healthy, ill or disabled”[footnoteRef:28]. [28:  Child Protection Act, § 10.] 


In administrative proceedings, children are further protected from gender discrimination, including direct and indirect discrimination, harassment and victimisation[footnoteRef:29]. There is no protection from discriminative actions during court proceedings on any ground other than gender. [29:  Gender Equality Act, § 1.] 


No special protection and assistance to vulnerable children, such as Roma children or street children, is provided. However, there is special protection of children with special needs and disabilities[footnoteRef:30]. For example, the court session can be held in camera if this is in the interests of the child with a disability – especially in order to interview the child. Also the judge does not have to hear a child if his/her disability makes it difficult for the child to understand the meaning of the hearing. The Estonian Government ratified the Convention on the Rights of Persons with Disabilities in 2012, and is now starting to harmonise all legislation with the Convention, e.g. by establishing special services for people with disabilities and offering ways to protect their rights in civil judicial proceedings. [30:  Code of Civil Procedure, §§ 38(1) and 256(4), Social Welfare Act, § 3(2).] 


The child has essentially two options to seek redress when he/she has been discriminated against during a judicial proceeding. First, the child can raise the issue in an appeal against the court judgement. Second, the child could turn to the Chancellor of Justice, specifically to the section of the Ombudsman for Children, to ask for a review of whether or not his/her constitutional rights were observed[footnoteRef:31]. When alleged discrimination took place on grounds of the child’s gender, he/she can additionally turn to the Gender Equality and Equal Treatment Commissioner. [31:  Chancellor of Justice Act, § 19.] 

[bookmark: _Toc409709214]Monitoring mechanisms, multidisciplinary approach and training 
[bookmark: _Toc409709215]Monitoring mechanisms
The Chancellor of Justice acts as the Ombudsman for Children. Complaints can be submitted against persons or institutions performing public tasks. The Ombudsman for Children also verifies whether or not the legal acts related to children’s rights are in conformity with the Constitution and the law.
[bookmark: _Toc409709216]Multidisciplinary measures and cooperation
Multidisciplinary approach in an administrative proceeding is limited, unless the case concerns the field of education, placing the child into care, or offences committed by a child below MACR. The general administrative judicial proceedings, in fact do not oblige the courts to involve other professionals in the proceedings. For example, upon interviewing a child, the law merely allows the court to involve a child protection official, social worker or psychologist[footnoteRef:32]. The general rule is stipulated in the Child Protection Act stating that an expert opinion is required in all court cases involving children, and the social services departments shall monitor compliance with this requirement[footnoteRef:33]. [32:  Code of Civil Procedure, § 261(1).]  [33:  Child Protection Act, § 35(2).] 


Juvenile committees, which are involved in the field of education and are also dealing with offences committed by children below MACR, guarantee a multidisciplinary approach. Firstly, the Committees are comprised of persons with diverse professional backgrounds of education, social welfare and health care, a Police officer, staff member of either county, local government or city district government, and on county level also a probation officer. Secondly, application for the Committee to review a particular case can be submitted by a variety of persons: legal representatives of children, Police officers, representatives of local governments, child protection officials, social workers, judges, prosecutors, and officials of environmental supervision agencies[footnoteRef:34]. The application must be submitted along with assessment of the child’s situation at school, or the work place, and from the social worker on the family situation, – otherwise the Committee will request the assessment itself[footnoteRef:35]. Thirdly, when deciding on the appropriate measure, the Committee is obliged to take into account the opinions of the child’s legal representative, social worker, representative of the school and Police officer[footnoteRef:36]. Fourthly, the applied measure ordered by the Committee is supervised by an appropriate professional, e.g. a social worker, child protection worker, school representative, or youth worker[footnoteRef:37]. [34:  Juvenile Sanctions Act, § 14(1).]  [35:  Juvenile Sanctions Act, § 14(2).]  [36:  Juvenile Sanctions Act, § 7(3).]  [37:  Juvenile Sanctions Act, § 8.] 


In regard to placing the child into a school for students with behavioural problems, the law provides an opportunity to multidisciplinary approach. The court that makes the decision can invite a representative from the juvenile committee, a child protection official, a social worker or a psychologist, to question them on the justifiability of the decision[footnoteRef:38]. [38:  Code of Criminal Procedure, § 406 (2).] 


Proceedings concerning the placement of children into care also involve multidisciplinary cooperation. It is a social worker, or a child protection official, that turns to the court with a request to place a child into care and provides justifications for such action.

No formalised cooperation agreements between professionals working in different government departments and agencies, with, or for children involved in administrative judicial proceedings, have been identified.

The law does not establish a common assessment framework. However, a handbook on case management has been developed[footnoteRef:39]. The handbook introduces a social work method in order to promote an integrated approach to cases and to ensure cooperation among specialists from different areas. The handbook itself includes examples from Estonia of best practices of an integrated approach also in the area of child offenders. [39:  Ministry of Social Affairs, Juhtumikorralduse käsiraamat , Handbook on case management, 2006.] 

[bookmark: _Toc409709217]Interactions between criminal, civil and/or administrative judicial proceedings
As mentioned in the study to collect data on children’s involvement in civil judicial proceedings, in the Estonian system, any court can suspend a proceeding if another court, e.g. administrative, criminal, the Supreme Court or a European Court, deliberates on a matter related to the case[footnoteRef:40]. In this case, the suspended proceeding resumes only after the other court has issued its judgement on the related matter. [40:  Child Protection Act, § 356.] 

[bookmark: _Toc409709218]Training requirements
As explained in the study to collect data on children’s involvement in civil judicial proceedings, no specific courses on children’s rights are offered at the Estonian universities[footnoteRef:41]. The training of judges is organised by the Judicial Training Council that operates under the Supreme Court[footnoteRef:42] in accordance with the Estonian Court Act. Judges and institutions related to the judicial system are asked about the topics upon which the training courses should focus. Judges participate in these training courses. Their assistants and advisers may also participate. The Judicial Training Council acts on the basis of the Judicial Training Strategy 2010 – 2015[footnoteRef:43]. Judges have discretion in choosing courses; only a few are mandatory. All materials concerning training are available online. In 2012 – 2013, four training courses for judges focused on the child’s best interests. [41:  Note that within the context of the ‘Child’s voice project’, a children’s rights module will be created at the University of Tartu. ]  [42:  For further information see the website of the Supreme Court ‘Training of Judges’.]  [43:  Judicial Training Strategy 2010 – 2015, available at the website of the Estonian Supreme Court. ] 


The Estonian Bar Association organises training courses for lawyers in accordance with the Bar Association Act[footnoteRef:44]. Lawyers may choose their own training. There has not been any training offered in the child’s best interests or any other child-related issue.  [44:  Bar Association Act (Advokatuuriseadus) § 3. ] 


Social Services operate in accordance with the Social Welfare Act. Professionals working as social workers are usually required to have training in how to work with persons – including children, in need of assistance.
[bookmark: _Toc409709219]Vetting
No requirements for the regular vetting of professionals working with children have been identified. 






[bookmark: _Toc401654870][bookmark: _Toc409709220]Child-friendly justice in administrative judicial proceedings
[bookmark: _The_child_as][bookmark: _Toc338234110][bookmark: _Toc401654871][bookmark: _Toc409709221]The child as an actor in administrative judicial proceedings
[bookmark: _Toc409709222]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, health, administrative sanctions and offences below the MACR. 
The general rules described below apply to judicial proceedings in the sector of asylum, migration, health, education, placement into care, administrative sanctions and offences of children below MACR. Civil procedural rules apply to certain judicial proceedings in the sector of placement into care. Specific rules apply to certain proceedings in the sector of health. Such rules will be described below in a separate subheading. If there are sector specific rules, they will be described in a separate subheading.

The child as a plaintiff/defendant

As explained in the study to collect data on children’s involvement in civil judicial proceedings, all persons have legal capacity, i.e. they have rights and the capacity to have legal obligations[footnoteRef:45]. However, the procedural capacity to act, i.e. the capacity to participate in administrative judicial proceedings, is recognised only for persons with full legal and procedural capacity.   [45:  General Part of the Civil Code Act § 7(1).] 


In general, in the Estonian judicial system a person gains full legal and procedural capacity at the age of 18 years[footnoteRef:46]. As a result, a child cannot appeal to a court against an administrative decision in his/her own right. Children can participate in administrative judicial proceedings only through their legal representatives, i.e. their parents or the guardian ad litem. Any acts carried out by the child require the consent from his/her legal representative[footnoteRef:47], including when appealing to an administrative court. So in general, the court does not allow the participation of a child in the proceeding and refuses any declaration made by a child unless approved by the person’s legal representative[footnoteRef:48]. [46:  General Part of the Civil Code Act, §8(2).]  [47:  General Part of the Civil Code Act, § 10.]  [48:  Code of Administrative Court Procedure, § 26(1).] 


In the case of an administrative judicial proceeding, some exceptions apply and the court has discretionary powers to extend the limited procedural capacity within the limits of specific provisions. According to the Code of Administrative Court Procedure, a child of at least 15 years of age may be granted full procedural capacity to act for the purposes of an administrative court proceeding[footnoteRef:49].  [49:  Code of Administrative Court Procedure, § 25(3).] 


Administrative court proceedings adhere to the understanding that the lack of procedural capacity of the child should not necessarily limit the child’s participation in an administrative judicial proceeding. The court must first, and foremost, determine the potential effects of the lack of procedural capacity of the child regarding the administrative proceeding in question. It is also important to keep in mind that Estonian administrative courts follow the investigative principle where courts must secure the protection of the best interests of the children. Therefore, if by the court’s assessment a child of at least 15 years of age understands the meaning of his/her procedural actions and does not endanger his/her own interests, or the interests of close relatives, he/she may be granted full procedural capacity to act for the purposes of the administrative court proceeding[footnoteRef:50]. [50:  Code of Administrative Court Procedure, § 25(3).] 


At the same time, it should be stressed that granting an exception to a child of at least 15 years old, in an administrative court proceeding, does not exclude the rights of the child’s legal representative to submit appeals on his/her behalf, except in where it opposes the procedural act performed in the interests of the child[footnoteRef:51].  [51:  Code of Administrative Court Procedure, §26(3).] 


Parents normally act as a child’s legal representative.[footnoteRef:52] Parents who have joint custody have a joint right to represent their child[footnoteRef:53]. If the child has no parents, an appointed legal guardian will act as the child’s representative. If a child does not have close relatives or his/her relatives are not capable of taking care of him/her, the local government must act as the child’s representative.  [52:  Family Law Act, § 120(1).]  [53:  Family Law Act, § 120(1).] 


In general, the action is filed on behalf of the child by his/her parents, or other legal guardian, who will perform all procedural acts on his/her behalf[footnoteRef:54]. If an action is filed by a child, or against a child, without a legal representative, the legal representative is expected to join the proceeding immediately. The action of a child will be valid only if the child’s legal representative approves it within the time-limit established by the court[footnoteRef:55]. If this does not happen and the absence of the legal representative endangers one of the child’s essential interests, the court will appoint a temporary guardian ad litem until the guardian is appointed. It is also important to note that if the court has appointed a guardian to a child in a proceeding, the parents have no right to represent their child in the proceeding[footnoteRef:56]. [54:  Regarding the scope of right of representation see Code of Criminal Procedure, § 222(1).]  [55:  Code of Administrative Court Procedure §26(1).]  [56:  Code of Administrative Court Procedure, §217(7).] 


As to the participation of children in administrative proceedings, the courts may hear child participants of the proceedings, in any roles, who are at least 12 years old, if, by the courts’ assessments the children’s levels of personal development and health allow it[footnoteRef:57]. The court has a discretionary power to consider hearing a child participant in the proceeding[footnoteRef:58].  [57:  Code of Administrative Court Procedure, § 26(5).]  [58:  Code of Administrative Court Procedure, §26(5).] 


When a child attains the age of 18 during an administrative proceeding, he/she gains full procedural capacity and continues the proceeding in his/her own right. Such a rule is provided by the General Principles of the Civil Code Act and it also applies to administrative judicial proceedings. 
The child as an intervener 

A child can intervene as a third party in an administrative court proceeding in which he/she has a legitimate interest, either by, or against adults. A third person may join the proceeding at any stage on the basis of a request of one of the participants to the proceeding, or on the basis of a court’s own motion[footnoteRef:59]. In the proceedings, the third person has the same rights, and is subject to, the same duties as the parties’[footnoteRef:60].The general rules on representation and children’s procedural capacity to act, described above, apply.  [59:  Code of Administrative Court Procedure § 21(1).]  [60:  Code of Administrative Court Procedure § 20(2)] 

The child as a witness 

As explained in the study to collect data on children’s involvement in civil judicial proceedings, if a child is involved as a witness, he/she is obliged to give testimony. However, the protection of the parties’ procedural rights has to be balanced with the need to protect children from harm. A court can refuse to hear a child as a witness under 14 years of age[footnoteRef:61]. Children of 14 years of age and above are generally obliged to testify if a relevant request has been made by a party and the court grants it. No special methods for hearing child witnesses are stipulated in the legislation or policy documents. [61:  Code of Civil Procedure § 256(4).] 


To ensure that a witness, child or adult, understands his/her rights and obligations, the court, prior to the interview, informs him/her of his/her rights and the obligation to tell the truth[footnoteRef:62]. Children under 14 years old are not cautioned about the consequences of not telling the truth as, in any case, they cannot be held guilty of perjury.  [62:  Code of Civil Procedure § 254 and § 262.] 


If needed, a judge can ask for a social worker, or another specialist, psychologist or the child’s guardian, to be present when interviewing a child under 14 years of age[footnoteRef:63]. A child witness may also give his/her testimony in writing[footnoteRef:64]. It is also possible to hear the witness outside the courtroom if the court finds that it is justified[footnoteRef:65] – such a reason could, in principle, be the child’s age. It is not mandatory for a child’s legal representative to be present when his/her child is interviewed and the law does not explicitly state that a child witness can request his/her presence. [63:  Code of Civil Procedure § 261.]  [64:  Code of Civil Procedure § 253.]  [65:  Code of Civil Procedure § 255.] 


If the child witness does not speak Estonian the judge can use an interpreter, although the law expressly stipulates this possibility only for the parties to the proceedings[footnoteRef:66]. [66:  Information collected through consultation with a barrister from the Estonian Bar Association.] 

The child as a subject of proceedings 

As explained in the study to collect data on children’s involvement in civil judicial proceedings, children participate in administrative judicial proceedings as subjects of the proceedings, i.e. persons whose rights/status are directly affected by the proceedings. The general rules on legal and procedural capacity apply to subject of proceedings. 

The Code of Administrative Court Procedure forsees a possibility to involve third parties in the proceeding, in case the administrative court’s decision may affect the rights or obligations of a person who is not a party to the matter – a third party[footnoteRef:67]. A third party may be added to the proceeding based on his/her application, or of the court’s own motion at any stage of the proceeding. A third party may also seek to join the proceeding by appealing a decision taken in the case[footnoteRef:68]. All the general rules of representation and procedural capacity apply. The provisions regarding third parties do not mention children specifically but, if the administrative court case would affect the rights or obligations of the child, provisions of a third party could be used by and for a child. [67:  Code of Administrative Court Procedure, §20(1).]  [68:  Code of Administrative Court Procedure, §21(1).] 


Children could also be subjects of proceedings in the following areas:

asylum cases;
placement of children into care;
psychiatric care (health).

In all these cases, children need legal representatives – parents, guardians or representatives from the local governments, to have their rights protected. 
[bookmark: _Toc409709223]Procedural rules applicable to children involved in placement into care proceedings
The child as a plaintiff/defendant/witness

As explained in the overview, in a placement into care proceeding a child may come across two different kinds of proceedings: civil and administrative judicial proceedings. Should the case be about the separation of a child from his/her family, or should the placement into care also include custodial rights, the civil judicial proceeding applies. If the case concerns a decision made by a local government official on the type of care that was assigned and decisions were made on the case management, the appeal of these matters will be handled by the administrative court.

In both cases, the general rules apply to child plaintiffs/defendants/witnesses in placement into care proceedings. 
The child as a subject of proceedings 

In Estonia, child protection is mostly regulated by the Child Protection Act and the Family Law Act, and most cases regarding child protection (e.g. separation of a child from his/her family) are handled in civil procedures – except for criminal offences.  

According to the Family Law Act, every official of a state agency or local government agency, Police officer, health care professional, judge, prosecutor, notary, bailiff, teacher or any other person who has information about a child possibly in danger, has to inform the local government, or the court, of the residence of the child[footnoteRef:69]. Every person is required to immediately notify the social services department, or another competent authority if he/she knows of a child who is in need of protection[footnoteRef:70]. The office of the Ombudsman for Children drafted the special Informing about a child in need of help and data protection manual that contains all the necessary information about to whom, when and how to make a report about a child in need. If the well-being of the child is endangered, it is the city government or the court that will initiate a child protection proceeding[footnoteRef:71]. [69:  Family Law Act, § 134(2).]  [70:  Information collected through consultation with a representative of the Ministry of Social Affairs.]  [71:  Family Law Act § 134.] 


First and foremost, child protection is the responsibility of local governments. Therefore it is also the duty of local governments to place children in secure environments and have the recourse of the courts if the children's lives and health are at risk. It is a social worker, or a child protection official, that turns to the court with a request to place a child into care and provides justifications for such an action. A court may separate a child from his/her parents only if damage to the interests of the child cannot be prevented by other supporting measures[footnoteRef:72]. The court then decides about the placement of the child into care under a civil proceeding. At the same time, if leaving a child in the family endangers the health or life of the child, local government can separate the child from his/her family before the civil court decision. In this case, the local government must promptly submit an application to the court for restriction of parental rights over the child[footnoteRef:73]. [72:  Family Law Act § 135(1).]  [73:  Family Law Act § 135(4).] 


Under civil procedural rules, the child gains full procedural capacity to act at the age of 18 years. The court may extend the procedural capacity of a child of 15 years of age and above, if this is in the interests of the child and the child’s level of development permits it. In such cases, the court will decide which transactions the child may perform without the consent of his/her legal representative. The restricted procedural capacity of a child may be extended only if the child’s guardian consents. If the guardian refuses to consent and this is clearly contrary to the child’s best interests, the court may extend the child’s restricted active legal capacity against the guardian’s will. With good reason, e.g. marriage, a court may revoke or grant a child full procedural capacity, i.e. the right to carry out all transactions[footnoteRef:74]. A guardian must apply for this extension on behalf of his/her child. A child can also apply for this extension himself/herself, by first applying for State legal aid and then asking the appointed lawyer to submit the application on his/her behalf. In reality, however, a child does not know about that possibility. Therefore in practice, very often a social worker from the child’s school, or from the city government, assists the child with filing an application for State legal aid and for the extension of his/her procedural capacity[footnoteRef:75]. [74:  GPCCA § 9(1-3); CCP § 114.]  [75:  Information collected through consultation with a barrister from the Estonian Bar Association.] 


In general, the rights of a child can be exercised through a legal representative. At the same time, a court must secure the best interests of the child and therefore, the court may appoint a guardian ad litem to a child, if this is necessary for the protection of the interests of the child, in case his/her interests are contrary to the interests of his/her legal representative[footnoteRef:76]. [76:  Code of Administrative Court Procedure, § 219(1).] 

[bookmark: _Toc409709224]Procedural rules applicable to children involved in asylum proceedings
Asylum proceedings are conducted by the Estonian Police and Border Guard Board. In case of a negative decision, every asylum seeker has the right to appeal to administrative court. In case a child is accompanied by the parents, the general administrative judicial proceedings rules on procedural capacity and representation apply. 
An unaccompanied non-national child may not perform the procedural acts arising from the Act on Granting International Protection to Aliens, without a legal representative. An unaccompanied child may be represented by a natural or legal person who is reliable and has the knowledge and skills needed for representing an unaccompanied child. This person will be contracted by the Police and Border Guard Board. A child has a right to appeal the decision on an asylum application from the Police and Border Guard Board before the administrative court. The guardian appointed to assist the child in the asylum proceeding before the administrative authority may not represent the child before the administrative court. For the administrative judicial proceeding, a guardian ad litem must be appointed to represent the unaccompanied non-national child. Guardianship appointments are carried out according to civil judicial proceedings. 
After the guardianship is established, an unaccompanied non-national child can make an appeal, be represented by a legal counsel and participate in the proceeding according to the general rules described above. Hence, a child of at least 15 years of age, if granted with procedural capacity, may file an appeal and mandate a legal counsel in his/her own right. The guardian of a child without procedural capacity to act will file an appeal and mandate a legal counsel on the child’s behalf.
[bookmark: _Toc409709225]Procedural rules applicable to children involved in proceedings concerning offences committed by children below the age of MACR and health proceedings
The child as a plaintiff/defendant/witness/subject of proceedings

If a child who commits offences is below the age of MACR, the cases are dealt with by juvenile committees. The decisions taken by this committee can be appealed before the administrative courts and the general rules described above apply. However, if the committee decides that the child must go to a school for students with behavioural problems, the Code of Criminal Procedure applies. 

Most of the decisions within the health sector can be appealed according to the general administrative judicial procedural rules. However, the decision to place the child into psychiatric care is done by a county court under the Code of Criminal Procedure.

Criminal procedural rules were described in the Study on children's involvement in criminal judicial proceedings.
[bookmark: _Toc372894281][bookmark: _Toc374977809][bookmark: _Toc338234111][bookmark: _Toc409709226]Provision of information
[bookmark: _Toc409709227]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sector of asylum, migration, health, education, placement into care administrative sanctions children below the age of MACR committing offences
The general rules described below apply to administrative judicial proceedings in the sector of asylum, migration, health, education, placement into care, administrative sanctions and offences committed by children below MACR. Specific rules apply to certain proceedings in the health sector, in particular placement into psychiatric care. Specific rules also apply to children below MACR committing an offence. Such rules will be described below in a separate subheading. If sector specific rules apply, they will also be described in separate subheadings below.
The child as a plaintiff/defendant

There are no specific statutory/policy provisions in the Code of Administrative Court Procedure on the child’s right to information about the systems, procedure, and remedy. Since there are no specific provisions, general rules and policies apply. Participants to judicial proceedings have the right to be informed. However, the Code of Administrative Court Procedure does not make a distinction according to their roles. 

A key principle is that the court must always follow the best interests of the child and make a decision primarily in the interests of the child, taking into account all the circumstances and the legitimate interest of the relevant persons[footnoteRef:77]. This provision also applies to the aspect of informing the child about his/her rights and the process in an administrative proceeding. In practice, very few judges inform children. It is usually the child’s legal representative, or lawyer, who must inform the child about the development of the proceeding[footnoteRef:78]. It should be noted that subpoenas and all procedural documents can be served on a child who is at least 14 years of age, regardless of whether or not they are addressed to him/her or to his/her legal representative[footnoteRef:79]. No legal or policy provisions have been identified to ensure that legal representatives and lawyers are informed on all aspects of judicial proceedings and that the children and their legal representatives receive the same types of information. [77:  Child Protection Act, §123.]  [78:  Information collected through consultation with a barrister from the Estonian Bar Association.]  [79:  Code of Civil Procedure, § 322(1).] 


In addition, although the general principle of child protection in Estonia is based on the principle that the best interests of the child is a primary consideration at all times and in all cases[footnoteRef:80], the right of a child to be informed about his/her rights by the social services, is not separately stipulated. In practice, a child protection official follows this general principle and informs a child about his/her rights if the development level of a child so allows[footnoteRef:81] . [80:  Child Protection Act, §3.]  [81:  Phone interview, Child protection Officer, Pärnu County.] 


Currently, a new Child Protection Act is being drafted and it foresees and the provision of information to children about their rights and responsibilities[footnoteRef:82].  [82:  Draft Child Protection Act. ] 


[bookmark: para163][bookmark: para163lg1]As a rule, a court must add explanations to the judgement on the time-limit and procedure for appealing the judgement, including the name of the court to which the appeal lies, as well as any other explanations required by the law[footnoteRef:83]. In a case of administrative procedure, the administrative decision should have a reference on how to appeal against the administrative decision[footnoteRef:84]. These general rules apply to every participant of the proceeding, no matter the age.  [83:  Code of Administrative Court Procedure § 163.]  [84:  Administrative Procedure Act § 57(1).] 


There are no child-specific statutory/policy provisions on the rights of children to receive information about their rights to appeal against administrative decisions in their own rights. In general it is the legal representative that bears the burden of informing. This also applies in a case of placement of a child in alternative care. 

No official guidance exists for court authorities, law-enforcement agents, or legal counsels, to ensure that children are informed of the availability of support services[footnoteRef:85]. There are also no specific codes of conduct or policy guidelines that are given to the professionals concerned to ensure that children effectively receive information regarding the proceedings. No statutory/policy requirement, other than the principle of the best interests of the child, exists in judicial proceedings to provide information to children in a child-friendly manner, taking into account their ages, maturity, gender and the cultural sensitivities of the children. [85:  Communication with the Ministry of Justice.] 


No statutory/policy provisions exist in judicial proceedings to ensure children receive information on special arrangements that are available to protect their best interests if they are residents in different Member States.
The child as a witness

As explained in the study to collect data on children’s involvement in civil judicial proceedings, the court explains the object of the hearing to the child witness and urges him/her to disclose everything he/she knows concerning the case. Child witnesses of 14 years of age and above must also be warned about the consequences of unjustifiably refusing to give testimony and of knowingly giving false testimony – as they may be held liable for perjury. In these cases, children must sign the protocol of caution[footnoteRef:86]. [86:  Code of Civil Procedure, § 262(2).] 

The child as a subject of proceedings

No rules have been identified on the provision of information of child subjects of proceedings. Hence, general rules apply.
[bookmark: _Toc409709228]Procedural rules applicable to children involved in judicial proceedings in the health sector

Most of the decisions within the health sector can be appealed according to the general rules described above. However, the decision to place the child into psychiatric care, which deprives the child of his/her liberty, is taken by a county court according to the Code of Criminal Procedure.
The child as a plaintiff/defendant/witness/subject of proceedings
Under the Code of Criminal Procedure, a child has the right to be informed of his/her rights, regardless of his/her role in the proceedings[footnoteRef:87]. The law requires the child who is to be placed into psychiatric care and his/her legal representative to be invited to the proceedings but the child’s absence does not prevent the decision being made[footnoteRef:88]. It is thus not guaranteed that the child would, in practice be informed properly. [87:  Code of Criminal Procedure, §§ 34,38, 402 and 68.]  [88:  Code of Criminal Procedure, § 4021.] 

Information on therapy and illness must be given by the doctor providing treatment[footnoteRef:89]. The law does not specify the manner in which the information is to be forwarded to the child. There are no child-friendly materials providing relevant information. [89:  Mental Health Act, § 4.] 

The Code of Criminal Procedure foresees that information on the proceedings can be provided in a language that a child can understand. For example, if a child is Russian-speaking, the information is provided in Russian. Proceedings can be conducted in a language that all those concerned agree with[footnoteRef:90]. Alternatively, a translator/interpreter is guaranteed. [90:  Code of Criminal Procedure, § 10 (2).] 

Parents must be informed about the proceedings as well, since the parent acts as the child’s legal representative before the judicial authorities.
[bookmark: _Toc409709229]Procedural rules applicable to children involved in asylum proceedings
The child as a plaintiff/defendant/subject of proceedings

During asylum proceedings the reception centres have to provide all applicants with information regarding their rights and duties[footnoteRef:91]. The provision is somewhat vague as to the scope of these rights and duties and does not provide a specific list of rights on what the applicants must be informed about. In other cases, the general rules apply.  [91:  Act on Granting International Protection to Aliens § 12(5) and 12(2.5).] 

[bookmark: _Toc409709230]Procedural rules applicable to proceedings concerning offences committed by children below the age of MACR 
Measures regarding the organisation of studies, including measures taken under the Juvenile Sanctions Act pertaining to non-attendance of school, are appealable under general administrative judicial procedural rules. However, court permission to send a child to a school for students with behavioural problems is given by the court under the Code of Criminal Procedure. Thus in this instance, the provision of information is governed by the rules under the Code of Criminal Procedure that were described in the study on children’s involvement in criminal judicial proceedings.
The child as a defendant/subject of proceedings

At the hearing of a juvenile offence matter in a juvenile committee, a child and his/her representative have the right to be informed about which offence matter is to be heard; to know the basis on which the offence matter is heard; to examine the collected evidence material; to receive information concerning the consequences of giving testimony and to receive information concerning possible sanctions applicable to the child[footnoteRef:92]. Decisions of a juvenile committee must also include the procedure and limitation period for contesting the committee’s decision[footnoteRef:93]. [92:  Juvenile Sanctions Act, § 21(1).]  [93:  Juvenile Sanctions Act, § 24(2.8).] 

The child as a witness

General rules apply to child witnesses in proceedings relating to children below the age of MACR committing an offence.
[bookmark: _2.3_Protection_of][bookmark: _Toc372894282][bookmark: _Toc374977810][bookmark: _Toc409709231]Protection of the child’s private and family life 
[bookmark: _Toc409709232][bookmark: _Protection_of_the][bookmark: _Protection_of_the_1][bookmark: _Protection_of_the_2][bookmark: _Toc346714785][bookmark: _Toc346714786][bookmark: _Toc346714787][bookmark: _Toc338234113]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sector of asylum, migration, health, education, placement into care administrative sanctions children below the age of MACR committing offences
The general rules described below apply to judicial proceedings in the sector of asylum, migration, health, education, administrative sanctions and placement into care. Civil procedural rules apply to certain proceedings in the sector of placement into care. Specific rules apply to the sectors of offences committed by children below MACR and to parts of the health sector, in particular placement into psychiatric care. Such rules will be described below in a separate subheading. If sector specific rules apply, they will be described in separate subheadings.
The child as a plaintiff/defendant/witness
[bookmark: _Toc409709233]Publicity of hearings
If it is in the interests of the child, the court may require the participants in the proceeding, and other persons present in the courtroom, to maintain the confidentiality of a fact which has become known to them in the course of the proceeding[footnoteRef:94]. Such decision is made if this is clearly necessary for the protection of the child’s interests. [94:  Code of Civil Procedure, § 41.] 


In addition, the court may hold the court session, or part of it, in camera, i.e. behind closed doors, for example, for the duration of the child hearing[footnoteRef:95]. The court can do this on its own initiative or upon a petition of a party to the proceeding. The child can oppose the request to close the court hearing. In this case, the judge cannot declare the court hearing closed. When the hearing is held in camera, only the persons who can justify an interest, or whose presence at the session is clearly in the interests of the administration of justice, can attend such a hearing[footnoteRef:96]. The parties are warned that the contents of the hearing held, and the documents examined in a closed session, must be treated with confidentiality[footnoteRef:97]. [95:  Code of Civil Procedure, § 38.]  [96:  Code of Civil Procedure, § 39.]  [97:  Code of Civil Procedure, § 41.] 


The court may order a party, or a participant to the proceeding, not to attend a closed hearing in order to protect the rights to a private life of another party, a participant, a witness or another person[footnoteRef:98]. This can happen only where the interest to protect the person’s privacy clearly overrides the right of the person to be present. In order to determine the weight of the interest, the court will hear the child who needs his/her private life to be protected. [98:  Code of Administrative Court Procedure, § 79.] 

[bookmark: _Toc409709234]Right to privacy
The Child Protection Act prohibits any arbitrary or unlawful interference in the child’s privacy harming his/her honour, dignity, convictions or reputation.

Children above 15 years old having procedural capacity, or through legal representatives – see Section 2.1, can request the respect for their rights or claim remedies. 

The protection of privacy is also considered when a decision is proclaimed and made public. If it is necessary to protect the privacy of a participant, i.e. anyone participating in the proceeding – including a witness, or privacy of the decision resulting from the closed proceeding, the parties’ names will not be disclosed at the reading of the decision or in its publication[footnoteRef:99]. In the court judgement, the person’s name can be replaced with initials and other data that would allow his/her identification to be left out upon his/her request, or on the court’s own initiative[footnoteRef:100]. If those measures are not sufficient to protect a person’s right to privacy, only the operative part of the judgement should be published, or a decision is made not to publish the judgement at all. The interests of a child, in general, can also be grounds for publishing only the operative part of the judgement[footnoteRef:101]. The person, e.g. a child whose privacy is to be protected, would be heard if necessary and possible. [99:  Code of Administrative Court Procedure, § 173(4).]  [100:  Code of Administrative Court Procedure, § 175.]  [101:  Code of Administrative Court Procedure, § 173(5).] 


As explained in the study to collect data on children’s involvement in civil judicial proceedings, with respect to parties’ access to court documents, the courts keep files on each of the cases they adjudicate – including all procedural documents[footnoteRef:102]. Parties to the proceeding may consult the file and receive copies of the documents contained therein[footnoteRef:103]. In the case of children, in accordance with the general rules, see Section 2.1, the right to consult the files will be exercised on their behalf by their legal representatives. [102:  Code of Administrative Court Procedure, § 87.]  [103:  Code of Administrative Court Procedure, § 88.] 


Other persons may examine the case file and obtain copies of procedural documents only with the consent of the parties[footnoteRef:104]. When the parties to a proceeding are children, consent may be expressed only by their legal representatives. A representative of a competent State agency may examine the file and obtain copies of procedural documents only with the permission of the Chairman of the court, even if the parties do not give their consent, and provided that the State agency is able to substantiate its legal interest in examining the file and obtaining the copies[footnoteRef:105]. Other persons with justified legal interests may examine the file and obtain copies of the procedural documents with the permission of the court which adjudicated the matter, even if the parties do not give their consent. However, files of cases heard in closed proceedings cannot be examined by other persons, and access by parties can be limited[footnoteRef:106]. [104:  Code of Administrative Court Procedure, § 89.]  [105:  Code of Administrative Court Procedure, § 89(4).]  [106:  Code of Administrative Court Procedure, §§ 88(2) and 89(2).] 


If a child’s right to privacy has been violated, the child, via his/her legal representative, has the right to appeal only certain decisions. The child’s legal representative, or the child of at least 15 years old in his/her own right if granted procedural capacity, can appeal the court’s decision that decides upon the removal of another person from the courtroom for the protection of the child’s privacy[footnoteRef:107]. The child’s legal representative can also appeal the decision deciding the necessity to disclose his/her name or other personal data – see below[footnoteRef:108]. There is no right to appeal other decisions, except for the appeal of the court judgement up to the Supreme Court. The child’s legal representative can also file an objection to the actions of the court in conducting the proceeding, or to an infringement of a procedural provision, such as access to the case file[footnoteRef:109]. It must be done before the judgement. [107:  Code of Administrative Court Procedure, § 79(5).]  [108:  Code of Administrative Court Procedure, § 175(6).]  [109:  Code of Administrative Court Procedure, § 90(2).] 

[bookmark: _Toc409709235]Protection of the child’s data
As mentioned in the study to collect data on children’s involvement in civil judicial proceedings, the Personal Data Protection Act (PDPA) regulates the protection of personal data and applies equally to children and adults. Civil, criminal and administrative judicial proceedings fall within the scope of the PDPA, as well as procedures preceding judicial procedures. Administrative authorities must also apply the PDPA when treating a child’s personal data in administrative procedures. 

In judicial proceedings, the courts are responsible for the protection of the child’s personal data during the court proceedings. The court makes appropriate disclosure decisions. The protection is not automatic, however, but dependent upon the child’s request, or the court’s own initiative based on the court’s assessment of the need for it.

The PDPA guarantees the protection of sensitive personal data. The PDPA regulates which kind of data should be considered as sensitive personal data, as well as the principles for the processing of personal data. Amongst others, data revealing ethnic or racial origin, data on the state of health or disability, and data on genetic information is considered as sensitive personal data[footnoteRef:110]. [110:  Personal Data Protection Act, § 4(2).] 


The child’s personal data must be protected by the data processor – including the judicial clerk and any other official[footnoteRef:111].  [111:  Personal Data Protection Act, § 25.] 


The Data Protection Inspectorate monitors the compliance with the data protection legislation. The child can turn to the Inspectorate if he/she believes the data protection rules have been violated[footnoteRef:112]. The decisions of the Director General of the Inspectorate are legally binding decisions and the Director-General is competent to take law enforcement measures. The Inspectorate can order the infringement to be terminated, and issue a fine up to 32,000 euros[footnoteRef:113].  [112:  Personal Data Protection Act, § 22.]  [113:  Personal Data Protection Act, § 23.] 


If a child’s right to privacy has been violated by the processing of his/her personal data, he/she has the right to seek compensation for the damages caused[footnoteRef:114]: [114:  Personal Data Protection Act, § 23.] 


under the State Liability Act, if the rights were violated by a public official whilst exercising his/her duties; 
under the Law of Obligations Act, if the rights were violated by a private individual. 

In both cases, the right to demand compensation is exercised by the child’s legal representative on the child’s behalf, unless the child is at least 15 years old and has been granted procedural capacity[footnoteRef:115]. [115:  Information collected through consultation with a representative of the Ministry of Justice.] 

[bookmark: _Toc409709236]Obligation of confidentiality
Throughout an administrative proceeding, different aspects of a child’s privacy are covered by professional rules of confidentiality. The law prohibits the following persons from giving testimony with regard to facts which have become known to them in the performance of their professional duties[footnoteRef:116]: guardians, legal counsels; health care providers; other persons who, due to their professional or economic activity, have been confided confidential information; professional support staff of the persons under the confidentiality obligation. Professionals working with children are not subject to confidentiality obligations if the children are at risk – to the contrary, they are obliged to act in the children’s best interests and to immediately inform city government officials and the Police[footnoteRef:117]. Additionally, the Estonian Data Protection Inspectorate has developed guidelines regarding children’s personal data and children’s rights[footnoteRef:118]. The State aims at ensuring that people working with children are aware of the risks associated with disclosing the children’s personal data in cases not concerning a children at risk[footnoteRef:119]. [116:  Code of Civil Procedure, § 256.]  [117:  Guidelines ‘Children in need and personal data’ drafted by the Ombudsman for Children.]  [118:  Guideline available in Estonian at the website of Estonian Data Protection Inspectorate.]  [119:  Information collected through consultation with a representative of the Ministry of Justice.] 

[bookmark: _Toc409709237]Protection of the child’s identity in the media
The Code of Ethics of the Estonian Press regulates the media’s treatment of personal data. This self-regulatory Code stipulates that the journalist must consider whether or not the identification of the parties involved is necessary, and what suffering it may cause to them. The Code of Ethics of the Estonian Press further provides that, as a general rule, child participants in court proceedings should not be identified by the media[footnoteRef:120]. When the media covers a case involving a child, the judge should remind the media representative that he/she can only interview the child in the presence of his/her guardian. There are no sanctions against journalists for not following the rules – with the exception of those which may be imposed by either of the two self-regulatory bodies[footnoteRef:121]. [120:  Code of Ethics of the Estonian Press p. 4.8.]  [121:  Estonian Press Council or Estonian Press Council Complaints against Public Broadcasting Company are handled by the Journalism Ethics Advisor.] 

[bookmark: _Toc409709238]Avoid conflict between the child and his/her family
The general rule is that a procedural act performed by the legal representative is deemed a procedural act performed by the child, except where this is contrary to the interests of the child[footnoteRef:122]. If this is the case, the court will determine what the interests of the child are and make a decision on the legality of a particular procedural act during the court proceeding[footnoteRef:123]. However, this rule is stipulated only in regard to a child who is 12 years and older. There is no similar rule for younger children. In addition, the law stipulates that if the legal representative wants to stop an action, and this would be clearly against the interests of the child, the court will reject this and appoint a guardian ad litem for the trial[footnoteRef:124]. [122:  Code of Administrative Court Procedure, § 26(3).]  [123:  Code of Administrative Court Procedure, § 26(4).]  [124:  Code of Administrative Court Procedure, § 153(1).] 

The child as a subject of proceedings

The general rules as described above apply. 

As mentioned in the study to collect data on children’s involvement in civil judicial proceedings, with respect to children’s access to documents, children of 15 years of age who have been granted procedural capacity, see Section 2.1, have access to court documents. However, in practice this is rarely done[footnoteRef:125]. Furthermore, in principle, third parties may examine the file and obtain copies of procedural documents only with the permission of the court which is hearing the case, provided that they are able to justify a legal interest in examining the file or with the permission of the parties[footnoteRef:126]. [125:  Information collected through consultation with a barrister from the Estonian Bar Association.]  [126:  Code of Administrative Court Procedure, § 89.] 

[bookmark: _Toc409709239]Procedural rules applicable to children involved in placement of children into care proceedings
The child as a plaintiff/defendant/witness/subject of proceedings

The general rules on protection of privacy and personal data explained above apply, as they apply both to administrative and civil judicial proceedings. 

The law does not foresee any guidance and support measures for children and their families by specialised services. The Victim Support Act has a wide scope covering anyone who has suffered injury of any kind due to negligence, mistreatment or physical, mental or sexual abuse. However, persons who are not victims of a crime registered with the Police can only receive general counselling. Thus, a child participant of an administrative proceeding can easily fall under the scope of the Act, but he/she would only be able to receive counselling. Any other assistance, such as psychological, emotional and practical support, would have to be applied through the general health care system and social services provided by the local government or non-governmental organisations.
[bookmark: _Toc409709240]Procedural rules applicable to children involved in certain proceedings in the health sector, in particular placement into psychiatric care and in proceedings concerning offences committed by children below the age of MACR 
The child as a plaintiff/defendant/witness/subject of proceedings

Measures regarding the organisation of studies, including measures taken under the Juvenile Sanctions Act pertaining to non-attendance of school, are appealable under general administrative judicial procedural rules. However, court permission to send a child to a school for students with behavioural problems is given by the court under the Code of Criminal Procedure. Most of the decisions within the health sector can be appealed according to the general rules described above. However, the decision to place the child into psychiatric care is done by a county court under the Code of Criminal Procedure. Thus in this instance, the protection of the child’s private and family life is governed by the rules under the Code of Criminal Procedure and were described in the Study on children’s involvement in criminal judicial proceedings. There are several measures that can be applied. For rules on personal data protection, see the general rules described above from the Personal Data Protection Act.

The judge can order the hearing to be partially, or fully, closed when a child is involved in the hearing in any way[footnoteRef:127]. The parties to the proceeding can submit a request for a closed hearing if the judge has not already decided it ex officio. The court may permit an official of an investigative authority, a court official, witness, qualified person, expert, interpreter/translator and a person close to the accused, for the purposes of observing a court session held in camera. Any data revealed during a trial in camera is not to be disclosed to the public[footnoteRef:128]. [127:  Code of Criminal Procedure, § 12.]  [128:  Code of Criminal Procedure, § 12(4).] 


The Code of Criminal Procedure includes additional rules of confidentiality. None of the rules are specific to a child. The lawyer is under a general obligation not to disclose any information he/she has received through his/her encounters with the child[footnoteRef:129]. Judges and prosecutors are bound by codes of ethics for their particular office[footnoteRef:130]. Additionally, if this issue should come up during the proceeding on deciding the placement of the child to a special school, the child is protected by professional confidentiality from having information on him/her revealed during his/her encounter with different professionals[footnoteRef:131]. [129:  Code of Criminal Procedure, § 72.]  [130:  The Estonian Judges' Code of Ethics and the Estonian Prosecutors' Code of Ethics.]  [131:  Code of Criminal Procedure, §§ 41 and 72.] 


Finally, in a criminal proceeding, the child’s name and whatever role he/she has, must be kept out of public documents at all times – including when publishing the date and location of the court session, the date when the judgement is pronounced, and when the judgement or ruling has entered into force. The child’s name is replaced with initials, and the personal identification code or date of birth is replaced with characters – usually an ‘x’. A decision will never disclose the residence of any person.

The rules on media applicable to administrative court procedures apply in proceedings for the placement of children with behavioural problems.
[bookmark: _2.4_Protection_from][bookmark: _Toc372894283][bookmark: _Toc374977811][bookmark: _Toc409709241]Protection from harm during proceedings and interviews and ensuring a child-friendly process 
A child’s power to exercise rights, in his/her own right or through a legal representative is discussed in detail above in section 2.1.
[bookmark: _Toc409709242]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sector of asylum, migration, health, education, placement into care administrative sanctions and children below the age of MACR committing offences
The general rules described below apply to judicial proceedings in the sector of asylum, migration, health, education, administrative sanctions and placement into care. Civil procedural rules apply to certain proceedings in the sector of placement into care. Specific rules apply to some parts of the sectors of health and offences committed by children below MACR. Such rules will be described below in a separate subheading.
The child as a plaintiff/defendant
[bookmark: _Toc409709243]Avoiding undue delay
The law lays down a general principle whereby the court is under the obligation to hear an appeal against a decision of a public administrative authority within a reasonable time[footnoteRef:132]. The requirement is repeated on several occasions throughout the Code of Administrative Court Procedure, including for pre-trial proceedings[footnoteRef:133]. At times, the law requires the court to act immediately, e.g. the law allows the complaint to be filed to any Estonian court and consequently requires the court to forward the complaint to the competent court immediately[footnoteRef:134]. The exact length of the procedure depends on the object of the action, the petitions and appeals submitted, as well as the general conduct of the parties. On certain occasions, the parties are also given reasonable time to act, but mostly they must fulfil specific deadlines. As a general rule, parties are prohibited from stalling the proceedings and the courts can impose fines or assign the costs of the proceedings to the parties when the principle is violated[footnoteRef:135]. [132:  Code of Administrative Court Procedure, § 2.]  [133:  E.g. §§ 92(4), 122(1), 126(2), 143(3).]  [134:  Code of Administrative Court Procedure, e.g. §§ 40(2), 78, 116(4), 120(3), 127, 148(1).]  [135:  Code of Administrative Court Procedure, respectively § 28(2) and § 108(9).] 


The child, via his/her legal representative, or in his/her right if above 15 years of age and has the capacity to do so, may apply for an appropriate measure where the case has been in court for nine months or more and the court has not yet made a necessary proceeding based on reasonable justification[footnoteRef:136]. The court has discretionary power in choosing the appropriate remedy. The decision must be made within 30 days and it is appealable. Also, if the hearing is postponed for longer than three months without the consent of the parties, the parties can appeal the decision[footnoteRef:137]. In exceptional instances, the case could stay, or the court can order the case’s stay, for example, where one of the parties dies[footnoteRef:138].  [136:  Code of Administrative Court Procedure, § 100.]  [137:  Code of Administrative Court Procedure, § 128(5).]  [138:  Code of Administrative Court Procedure, §§ 91-100.] 


There is no mechanism to monitor the implementation of the urgency principle in respect to proceedings involving children. As a result, the court is responsible to act within a reasonable time and parties have the possibility to request that measures are taken to proceed with a case where nine months have passed.
[bookmark: _Toc409709244]Child-friendly environment
There is no requirement by law or policy to ensure that judicial proceedings are non-intimidating and child-friendly where children are involved in proceedings. Courthouses do not have child-friendly waiting or interview rooms. In practice, the child would be questioned in the ordinary courtroom. 

However, the interview of a child in any role during a court proceeding can include some child-friendly aspects. First, the court may use in the course of an administrative proceeding: explanations provided in writing or orally; statements recorded in writing or by recording equipment[footnoteRef:139]. As a result, the child could be released from an in-court questioning or hearing. Secondly, a person giving a statement, adult or child, may provide out of court his/her testimony in writing[footnoteRef:140]. The appropriateness of such testimony is assessed based on the nature of the question and the person. Thirdly, there is a possibility to conduct a court session by videoconference where all parties to the proceeding can participate[footnoteRef:141]. In exceptional circumstances, where all parties agree, the person could also be questioned by telephone. Finally, if necessary, the judge may also decide to hear the child in his/her home instead of summoning him/her to the court[footnoteRef:142]. [139:  Code of Administrative Court Procedure, § 65.]  [140:  Code of Civil Procedure, § 253.]  [141:  Code of Civil Procedure, § 350.]  [142:  Code of Civil Procedure, § 255.] 


There are no child-specific rules on the number of interviews that can be conducted. General rules apply where the repeated summoning of a person giving a statement, who has already been heard, must be justified[footnoteRef:143].  [143:  Code of Civil Procedure, § 256.] 


There are only a few rules that refer to the age of the child and thus require the age to be taken into account. The court has the right to refuse interviewing a child under 14 years of age[footnoteRef:144]. The child under 14 years of age may be removed from the courtroom after his/her testimony. When a child under 14 years of age is questioned, the court may allow a child protection official, social worker, psychologist, parent or guardian to be present if this is considered necessary[footnoteRef:145]. They can also ask questions to help communicate with the child if the judge agrees to it. The latter is also the only explicit rule aiming to resolve any possible communication difficulties with the child. Additionally, the court may, if the court deems it reasonable under the circumstances, interview a child on a fact directly related to his/her action, or his/her direct experience[footnoteRef:146]. It is not mandatory for the court to hear the child’s views. [144:  Code of Civil Procedure, § 256(4).]  [145:  Code of Civil Procedure, § 261.]  [146:  Code of Civil Procedure, § 271(2).] 


The child’s capacity is expressly or implicitly taken into account in limited situations. For example, if the court determines that he/she is capable of understanding the procedural acts and is not harming his/her interests or the interests of people close to him/her, the child of at least 15 years could be granted procedural capacity[footnoteRef:147]. Furthermore, although the court could refuse to interview a child under 14 years of age, a child party to the proceeding who is at least 12 years of age could be heard if the child’s level of development allows that[footnoteRef:148]. The assessment is done by the court. [147:  Code of Administrative Court Procedure, § 25(3).]  [148:  Code of Administrative Court Procedure, § 26(5).] 


The principle of investigation governs the administrative judicial procedure. The principle foresees an active role of the court during the proceeding. Thus the court must make sure that all material facts are ascertained where necessary, and the court gathers evidence itself or obligates participants to present the evidence. The court interprets and deals with declarations of participants in the way the declarations were intended[footnoteRef:149]. Additionally, the court must provide sufficient explanation to participants to guarantee that the declaration or evidence does not suffer from procedural inadmissibility because of the participant’s lack of experience in legal matters and procedure[footnoteRef:150]. Thus the active role of the administrative courts should ensure that the interests of children are protected[footnoteRef:151]. The above-mentioned rules that can potentially make the child’s participation in court procedures more child-friendly, are decided by the court, or requested by one of the parties. No guidelines were identified for court staff and judicial authorities to ensure that child-friendly protocols are observed. [149:  Code of Administrative Court Procedure, § 2(4).]  [150:  Code of Administrative Court Procedure, § 2(5).]  [151:  Explanatory memorandum to the draft of Code of Administrative Court Procedure , p 11.] 

[bookmark: _Toc409709245]Admissibility of evidence
The principle of investigation governing the administrative courts, applies on evidence admissibility as well. The court must be active in assessing evidence. Thus, the court may demand information necessary for determining the matter from a party to the proceeding, any administrative authority, or any other person[footnoteRef:152]. The court can impose a fine if the person fails to fulfil this obligation. The court decides the admissibility of evidence. The considerations of a child’s special needs, age and maturity or the child-friendly manner of gathering information, are not criteria in assessing the admissibility of evidence[footnoteRef:153]. Relevance of the evidence is the main criteria. [152:  Code of Administrative Court Procedure, § 58.]  [153:  Code of Administrative Court Procedure, § 62.] 

[bookmark: _Toc409709246]Interim measures
There are no child-specific interim measures foreseen by law. General rules apply whereby the court can order measures for the protection of a party, including the following: suspend the validity or enforcement of the administrative decision contested; order the administrative authority to issue the administrative decision; discontinue a measure which is in progress[footnoteRef:154]. The interim measure is decided by the court upon the request from a party. [154:  Code of Administrative Court Procedure, § 251(1).] 


There are no other protective measures or interim measures foreseen in the Code of Administrative Court Procedure. 
[bookmark: _Toc409709247]Protection of the child from harm
The child can be protected from harm posed by a participant to the court proceeding by removing that participant from the hearing or part of the proceeding[footnoteRef:155]. Such removal is considered by the court when there is a danger to the child’s life, health or rights. See more details above in Section 2.3. Additionally, the court may order the removal of a person from the court session if his/her behaviour is disruptive to the order in session, improper, or contemptuous towards the court or other participants[footnoteRef:156]. In both cases, the court can order a fine or arrest up to seven days if that person has repeatedly failed to follow the removal order. [155:  Code of Administrative Court Procedure, § 79(1.2).]  [156:  Code of Civil Procedure, § 45.] 


As mentioned in the study to collect data on children’s involvement in civil judicial proceedings, all professionals, e.g. judges and social workers, should try to minimise the harm that judicial proceedings could have on children[footnoteRef:157]. During the proceedings, a child under 14 years of age may be removed from the courtroom after being heard[footnoteRef:158] to avoid being exposed to images or information that could be harmful. It is at the court’s discretion to decide whether or not the removal is necessary – the court may base its decision on an opinion of a psychiatrist or psychologist. There are no other specific rules on protecting the child from any images or information that can be harmful to his/her welfare. [157:  The principle is reflected throughout the Child Protection Act.]  [158:  Code of Civil Procedure § 261(2).] 

[bookmark: _Toc409709248]Support services
There are no support services foreseen by law to help the child cope with the proceeding. The Victim Support Act could potentially apply. Victim support is a public service assisting ill-treated, physically, mentally or sexually abused victims to preserve or enhance their abilities to cope. There are no provisions on dealing with any communication difficulties, taking into account the child’s views, or to ensure that the child understands the proceeding, decisions and rulings. The previously mentioned measures, such as certain persons accompanying the child, and possible support by a local child protection or social worker, can be used with this purpose. No materials have been identified that would provide support/guidance to children involved in the proceedings. 
The child as a witness

The same rules apply to child witnesses in administrative judicial proceedings. In addition, as a precautionary measure to protect a child from unnecessary harm caused by the proceeding, the court may refuse to question a child witness under 14 years of age, if he/she is unable to properly comprehend the facts relevant to the matter, or to give truthful testimony[footnoteRef:159]. This could potentially limit the child’s right to be heard. See more on this below in section 2.5. [159:  Code of Civil Procedure, § 256(4).] 

The child as a subject of proceedings

General rules apply to child subject of proceedings.
[bookmark: _Toc409709249]Procedural rules applicable to children involved in placement of children into care
The child as a subject of proceedings

In most parts, the general rules apply to placement into care proceedings, as they apply both to administrative and civil judicial proceedings. However, in these proceedings the courts are under obligation to hear children who are at least 10 years old[footnoteRef:160]. If the developmental level of the child under 10 years permits, he/she must also be heard. In other respects, the general procedural rules apply. [160:  Social Welfare Act, §§ 251(2) and 32(2).] 

[bookmark: _Toc409709250]Protection from harm
A court is obliged to take the necessary measures if the physical, mental or emotional well-being or the property of a child is endangered by: abuse of the parent's right of custody; neglecting the child; the inability of the parents to perform their obligations; by the conduct of a third person; the parents not wishing or are unable to prevent danger[footnoteRef:161]. The court may decide on the placement of the child[footnoteRef:162], issue warnings, impose prohibitions or require the parents to observe the instructions of the agency as specified by the court. The proceeding can be initiated by the court ex officio but also upon request by an authority. Anyone, including a child him/herself, can notify the court or the local authority[footnoteRef:163]. In fact, notifying the court or authority is an obligation in a case of knowledge of a child in danger. A child of at least 14 years old has an independent right to appeal on such matters[footnoteRef:164]. [161:  Family Law Act, § 134.]  [162:  Family Law Act, § 135.]  [163:  Family Law Act, § 134.]  [164:  Code of Civil Procedure, § 553.] 

[bookmark: _Toc409709251]Procedural rules applicable to children involved in certain proceedings in the health sector, in particular placement into psychiatric care and in proceedings concerning offences committed by children below the age of MACR
The child as a plaintiff/defendant/subject of proceedings

Measures in regard to the organisation of studies, including measures taken under the Juvenile Sanctions Act regarding non-attendance of school, are appealable under the general administrative court procedural rules explained above. Court permission is needed to send a child to school for students with behavioural problems under the Code of Criminal Procedure. Thus, the rules under that Code apply. Most of the decisions within the health sector are appealable under the general rules described above. However, the decision to place the child into psychiatric care is taken by a county court under the Code of Criminal Procedure. Such rules were described in the Study on children’s involvement in criminal judicial proceedings.
[bookmark: _Toc409709252]Undue delay
The Code of Criminal Procedure stipulates several rules aimed at ensuring swift proceedings at the trial stage and which are specific to criminal court procedures. For example, judges can handle only one criminal case at a time. However, except when a case involves a child as a suspect[footnoteRef:165], the case must be processed in one unit and as fast as possible. Although it refers to a child as a suspect, it could be assumed that if the case concerns a child whose placement into a special school is decided, the same rule applies. Any lawyer or prosecutor wilfully delaying the proceeding can be removed from the case[footnoteRef:166]. If the case has been in the court’s calendar for nine months and the court has not taken any meaningful step to speed up the proceeding, the parties can apply for a court measure to expedite the proceeding[footnoteRef:167]. [165:  Code of Criminal Procedure, § 2681.]  [166:  Code of Criminal Procedure, § 267(41).]  [167:  Code of Criminal Procedure, § 2741.] 

[bookmark: _Toc409709253]Child friendly environment
Similarly in an administrative case, there is no legal requirement that the court, where a child is involved in a proceeding, is non-intimidating and child-friendly. In court, the child must testify in an ordinary courtroom. There are also no child-friendly waiting rooms or areas in the court.

The rules on questioning children in criminal proceedings, however, do not differ depending on the age of the children if the children are suspects[footnoteRef:168]. By way of analogy, this would also apply to the child whose placement to a school for students with behavioural problems is considered. Children are interrogated according to the general rules applicable to adults[footnoteRef:169]. However, the presence of the defence lawyer is mandatory[footnoteRef:170]. There are no restrictions as to who can accompany the child during a court proceeding. Criminal court procedure allows active assistance of the child but it requires the judge’s approval[footnoteRef:171]. In a case of a hearing held in camera, the judge must explicitly decide to allow an accompanying person to stay with the child[footnoteRef:172]. [168:  Code of Criminal Procedure, § 290.]  [169:  Code of Criminal Procedure, §§ 75 and 293.]  [170:  Code of Criminal Procedure, § 45(2.1).]  [171:  Code of Criminal Procedure, § 290.]  [172:  Code of Criminal Procedure, § 12(3).] 

[bookmark: _Toc409709254]Protection from harm

The law provides for different protection measures. In-court measures of protection include telehearings[footnoteRef:173]. In addition, the judge can order the hearing to be partially, or fully, closed when a child is involved in the hearing in any way[footnoteRef:174]. The parties to the proceeding can submit a request for a closed hearing if the judge does not decide that by him/herself. The court may permit an official of an investigative body, a court official, witness, qualified person, expert, interpreter/translator and a person close to the accused for the purposes of observing a court session, held in camera. [173:  Code of Criminal Procedure, respectively §§ 69 and 287(5).]  [174:  Code of Criminal Procedure, § 12.] 

[bookmark: _Toc338234115][bookmark: _2.5._Right_to][bookmark: _Toc338234116][bookmark: _Toc374977812][bookmark: _Toc409709255][bookmark: _Toc346714791][bookmark: _Toc346714792][bookmark: _Toc346714946][bookmark: _Toc338234117][bookmark: _Toc338234118]Right to be heard and to participate in administrative judicial proceedings 
General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sector of asylum, migration, health, education, placement into care administrative sanctions and children below the age of MACR committing offences. 

The general rules described below apply to the sector of asylum, migration, education, health, placement into care, administrative sanctions, offences committed by children below MACR.Specific rules apply to certain proceedings in the sector of  placement into care, offences of children below the age of MACR and to certain proceedings in the health sector, in particular placement into psychiatric care. Such rules will be described below in a separate subheadings. If sector specific rules apply, they will be described in a separate subheading.
The child as a plaintiff/defendant

The general rule in administrative judicial proceedings is that any parties to the court proceedings have the right to give explanations, submit evidence and make interventions[footnoteRef:175]. A child party to the proceeding, and who is at least 12 years old, can be heard by the court if, in the court’s assessment, his/her level of personal development and the state of the participant’s health permits this[footnoteRef:176]. The child’s right to provide evidence, or otherwise intervene as a third party, is governed by the general rules on the child’s procedural capability to make submissions during a proceeding, see section 2.1. [175:  Code of Administrative Court Procedure, § 27(1).]  [176:  Code of Administrative Court Procedure, § 26(5).] 


Rules on giving testimony as parties to proceedings in administrative judicial proceedings are regulated by the Code of Civil Procedure[footnoteRef:177]. Parties to the proceedings could be heard under oath if one of the parties has requested it[footnoteRef:178]. A child who is a party to the proceeding can be heard without subjecting him/her to an oath. There is no obligation on the part of the court to have children testifying. The court may choose to question the child concerning a circumstance that is directly related to his/her action or direct experience[footnoteRef:179]. [177:  Code of Administrative Court Procedure, § 56.]  [178:  Code of Civil Procedure, § 267.]  [179:  Code of Civil Procedure, § 271.] 


There are several measures that can be taken to facilitate a child’s right to be heard – all of them subject to the court’s discretionary decision. If necessary, the court may interview the child outside the courthouse[footnoteRef:180]. In addition, the court may remove one of the parties of the proceeding from the courtroom, if the person giving testimony, for example, feels intimidated by him/her[footnoteRef:181]. Further measures to facilitate the hearing of the child are to include a child protection official, social worker and psychologist who could also, with the court’s permission, pose questions to the child[footnoteRef:182]. In a case of a child under 14 years of age, the court can also include a parent/guardian. There are no other statutory or policy measures obliging the court to consult the child on the manner in which they wish to be heard. [180:  Code of Civil Procedure, § 255.]  [181:  Code of Civil Procedure, § 260(2).]  [182:  Code of Civil Procedure, § 261(1).] 


An interpreter may be involved to facilitate the child’s right to be heard only upon the child’s own request: via his/her legal representative; or the child is at least 15 years old and granted procedural capacity; or upon an initiative from the court[footnoteRef:183]. If the child, via his/her legal representative, is not requesting an interpreter and the other party understands the child, the court will not involve an interpreter. In general, the participant him/herself must ensure the presence of an interpreter unless the court determines that it would be impossible or unreasonably complicated. The cost of the interpreter is covered by the party, or rather the party who has lost the dispute. See Section 2.9. [183:  Code of Administrative Court Procedure, § 82.] 


A child’s right to assistance by a lawyer as a measure to facilitate his/her right to be heard, is covered in detail in section 2.6.

The court formulates its decision on evidence, such as questioning a witness, or taking a testimony from a party to the court proceeding in a ruling[footnoteRef:184]. The court must provide for justifications both when it accepts and when it refuses evidence. Any party to the proceedings can appeal the ruling. The child’s capability to appeal the ruling is governed by the general rules on the child’s procedural capability – see section 2.1. [184:  Code of Administrative Court Procedure, § 238(4).] 

The child as a witness

The general rule is that anyone with important information concerning the dispute may be interviewed as a witness[footnoteRef:185]. This also applies to a child. As stated above, a child who is at least 12 years old can be heard by court if, in the court’s assessment, his/her level of personal development and the state of the participant’s health permit this[footnoteRef:186]. This is, thus, a discretionary decision by the court. [185:  Code of Civil Procedure, § 251(1).]  [186:  Code of Administrative Court Procedure, § 26(5).] 


The child’s right to be heard can be further limited through discretionary decisions by the court. The court may decide to replace an interview in court with the written minutes of an interview given in a pre-trial proceeding[footnoteRef:187]. Preconditions for such a decision by the court are that using the written minute would simplify the court proceeding and the assessment of the witness’s account can be made without the witness’s personal presence. In addition, the court may, instead of summoning the witness to the court, oblige him/her to answer questions in writing[footnoteRef:188]. This is based on the assessment of whether or not appearing in court in person would be unreasonably burdening for the witness and the written testimony would be sufficient considering the content of the testimony and the person of the witness. [187:  Code of Civil Procedure, § 251(2).]  [188:  Code of Civil Procedure, § 253.] 


The procedure of questioning a child during a court proceeding and the rules on interpretation are covered above.
The child as a subject of proceedings

General rules applicable to child witnesses would apply to child subject in proceedings.

[bookmark: _Toc409709256]Procedural rules applicable to children involved in asylum proceedings
The child as a plaintiff/defendant/witness/subject of proceedings

The general rules of administrative judicial procedures apply in asylum cases. Children aged 10, or younger if the level of their development permits, must be given possibilities to give explanations when the Police and Border Guard Board review their applications for asylum[footnoteRef:189]. This rule must be taken into account by the court when reviewing the decision by the Board. Whilst under the administrative court procedural rules the suggested age limit is 12 in asylum cases, the court is obliged to consider explanations from a child of at least 10 years old. [189:  Act on Granting International Protection to Aliens, § 18(5).] 


In an asylum proceeding, when that proceeding involves a child, a specialist must be involved to facilitate the right to be heard[footnoteRef:190]. Inclusion of other persons is governed by general administrative court procedures.  [190:  Act on Granting International Protection to Aliens, § 17(5).] 


For the administrative judicial proceeding, a guardian ad litem must be appointed to represent the unaccompanied non-national child. Guardianship appointments are carried out according to civil judicial proceedings[footnoteRef:191]. See section 2.6. The child’s capacity to make a submission during an asylum or migration proceeding is also covered in section 2.1. [191:  Act on Granting International Protection to Aliens, § 61(2).] 

[bookmark: _Toc409709257]Procedural rules applicable to children involved in proceedings for placement of children into care
The child as a plaintiff/defendant/witness/subject of proceedings

In most parts, the general rules apply to placement into care proceedings, as they apply both to administrative and civil judicial proceedings. However, in this proceeding the court is under obligation to hear the child who is at least 10 years old[footnoteRef:192]. If the developmental level of the child under 10 years of age permits, he/she must also be heard. In other respects, the general procedural rules apply. [192:  Social Welfare Act, §§ 251 (2) and 32(2).] 

[bookmark: _Toc409709258]Procedural rules applicable to children involved in health proceedings and in proceedings concerning offences committed by children below the age of MACR 	
The child as a plaintiff/defendant/witness/subject of proceedings

Measures concerning the organisation of studies, including measures taken under the Juvenile Sanctions Act concerning non-attendance of school, are appealable under general administrative court procedural rules. Court permission is needed to send a child to school for students with behavioural problems under the Code of Criminal Procedure. Thus if the child is appealing the decision, the rules under that Code apply. . 

Most of the decisions taken within the health sector are appealable under the general rules described above. However, the decision to place the child into psychiatric care is taken by a county court under the Code of Criminal Procedure.
In criminal cases, there is no minimum age limit set for a child to be heard. The same rules apply to children as to adults with regard to their participation in criminal proceedings. A child has a right to give and refuse testimony, provide evidence, have the right to present in court, all evidence which is relevant to the case and has been obtained legally, and submit requests, complaints and appeals[footnoteRef:193]. The child in this role has an automatic right to a lawyer for free and if he/she does not have his/her own lawyer then a lawyer would be provided by court[footnoteRef:194]. [193:  Code of Criminal Procedure, § 34.]  [194:  Code of Criminal Procedure, § 43(1).] 


In trial stage, there are no restrictions as to who can accompany the child. Additionally, interpretation is always guaranteed in criminal proceedings[footnoteRef:195]. [195:  Code of Criminal Procedure, § 10(2).] 

[bookmark: _Right_to_legal][bookmark: _Toc374977813][bookmark: _Toc409709259][bookmark: _Toc346714794][bookmark: _Toc346714795][bookmark: _Toc338234119][bookmark: _Toc338234120][bookmark: _Toc338234122][bookmark: _Toc338234123][bookmark: _Toc338234124]Right to legal counsel, legal assistance and representation 
[bookmark: _Toc409709260]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sector of asylum, migration, in most of the sector of health, education, placement into care and administrative sanctions and children below the age of MACR committing offences  

The general rules described below apply to the sectors of asylum, migration, health, education, placement into care, administrative sanctions, children below MACR who committed offences.Specific rules apply to proceedings relating to offences committed by children below MACR and to certain proceedings in the health sector, in particular placement into psychiatric care. Such rules will be described below in a separate subheading.
The child as a plaintiff/defendant

A party of an administrative judicial proceeding, child or adult, may participate in the proceeding either in person or through a legal cousel. A party has the right to be represented by a legal counsel at any time during the proceeding[footnoteRef:196]. The legal counsel or legal representative may perform any procedural act in the name of the child[footnoteRef:197]. If needed, e.g. if the child has no parents or the parent endangers one of the child’s essential interests, a guardian ad litem will be appointed by the civil court under civil judicial procedure. The administrative court may order a stay of the proceeding until a guardian is appointed[footnoteRef:198]. There are no mechanisms to monitor the appointment and quality of service provided by guardians to children in the judicial proceedings but the Supreme Court drew the courts’ attention to the fact that, in cases of serious and continuous conflicts between parents, the courts can, on their own initiative and instead of the parents, render judgements on a child’s situation, including determining the whereabouts of the child. [196:  Code of Administrative Court Procedure, § 31(1).]  [197:  Code of Administrative Court Procedure, § 31(2).]  [198:  Code of Administrative Court Procedure, § 93.] 


As explained in Section 2.1, children do not have the procedural capacity to fully participate in proceedings. As an exception, a child of at least 15 years of age may be granted procedural capacity to act for the purposes of an administrative court proceeding if by the court’s assessment the child understands the meaning of his/her procedural actions and does not endanger his/her own interests or the interests of close relatives[footnoteRef:199]. The fact that a child possesses procedural capacity for the purposes of an administrative court proceeding does not preclude or prejudice the right of the legal representative – the parents or guardian, to participate in the proceeding.  [199:  Code of Administrative Court Procedure, § 25(3).] 


A procedural act performed by the child’s legal representative is considered a procedural act performed by the child, except where this is contrary to the procedural act performed by, or the interests of, the child[footnoteRef:200]. As a result of those rules, a child cannot file an appeal in his/her own right unless the child above 15 years of age has been granted the procedural capacity to act in an administrative judicial proceeding. [200:  Code of Administrative Court Procedure, § 26(3).] 


The assistance of a legal counsel is not mandatory in an administrative judicial proceeding for a participant who has full active procedural capacity. Children who do not have full procedural capacity can participate in administrative judicial proceedings only through their legal representatives.

A child of at least 15 years of age who has been granted procedural capacity for the purposes of an administrative court proceeding can apply for state legal aid in his/her own right if unable to cover legal counsel’s expenses[footnoteRef:201]. In general, a person applying for legal aid does not have a right to choose which lawyer the legal aid will appoint to assist him/her. However, a person has the right to apply for the provision of state legal aid by a particular lawyer if this lawyer has granted his/her consent regarding the provision of state legal aid. Under certain circumstances, it is also possible to change lawyer. No guidance for lawyers who represent children has been identified to ensure that they treat the children as fully fledged clients whose opinions are taken into account. [201:  State Legal Aid Act, § 6(1).] 


In general, in an administrative proceeding, the child’s legal representative can perform any procedural act in the name of the child. Hence, the child’s legal representative may file an appeal without the child’s consent. The appeal will be valid unless it is considered contrary to the interests of the child[footnoteRef:202].  [202:  Code of Administrative Court Procedure, § 26(3).] 

The child as a witness

Child witnesses are not represented in administrative judicial proceedings by their legal representatives and do not have the rights to legal counsels – thus no relevant rules have been identified. 
The child as a subject of proceedings

There are no rules on child subjects of proceedings. Hence, general rules apply and a child’s legal representative or the child him/herself, if capable, may mandate a lawyer to represent the child in a proceeding.
[bookmark: _Toc409709261]Procedural rules applicable to children involved in asylum and migration proceedings
The child as a plaintiff/defendant/witness/subject of proceedings

The general rules apply. In addition, in an asylum proceeding an unaccompanied non-national child may not perform the procedural acts arising from the Act on Granting International Protection to Aliens, without a legal representative[footnoteRef:203]. An unaccompanied child may be represented by a natural or legal person who is reliable and has the knowledge and skills needed for representing an unaccompanied child[footnoteRef:204]. This person will be contracted by the Police and Border Guard Board[footnoteRef:205]. A child has a right to appeal the decision on an asylum application from the the Police and Border Guard Board in the administrative court. The guardian appointed to assist the child in the asylum proceeding before the administrative authority may only represent the child in the asylum administrative proceeding.  [203:  Act on Granting International Protection to Aliens, § 61 (1).]  [204:  Act on Granting International Protection to Aliens, § 61 (3).]  [205:  Act on Granting International Protection to Aliens, § 61 (4).] 


For the administrative judicial proceeding, a guardian ad litem must be appointed to represent the unaccompanied non-national child. Guardianship appointment is carried out according to civil judicial proceedings[footnoteRef:206]. After the guardianship is established, an unaccompanied non-national child can make an appeal, be represented by a legal counsel and participate in the proceeding according to the general rules of administrative proceedings. Hence, the child of at least 15 years old, if granted with procedural capacity, may file an appeal and mandate a legal counsel in his/her own right. The guardian of a child without procedural capacity to act will file an appeal and mandate a legal counsel on the child’s behalf. [206:  Act on Granting International Protection to Aliens, § 61 (2).] 

[bookmark: _Toc409709262]Procedural rules applicable to children involved in certain health proceedings and in proceedings concerning offences committed by children below the age of MACR
The child as a plaintiff/defendant/witness/subject of proceedings
In criminal proceedings, a child has a right to legal counsel, which he/she can either choose himself/herself or through another person[footnoteRef:207]. The legal counsel could also be provided by the State, in which case it is free of charge. The child must merely indicate that he/she has no defence counsel of his/her own and a lawyer is sent for him/her by the police officer. A lawyer can participate in every step of the criminal proceedings, including appeals and preliminary proceeding in the Supreme Court[footnoteRef:208]. Usually, lawyers are specialised in criminal law and have knowledge of child-friendly investigation rules.  [207:  Code of Criminal Procedure, § 43 (1).]  [208:  Code of Criminal Procedure, § 45.] 

[bookmark: _Toc372894286][bookmark: _Toc374977814][bookmark: _Toc409709263]Restrictions of liberty
Every person, including a child, has the right to liberty and security as stated in § 20 of the Constitution of the Republic of Estonia. As an exception, a person/child can be deprived of his/her liberty under the following conditions:

to enforce a judgement of conviction rendered, or a detention ordered by a court;
for the case of non-compliance with a direction of a court, or to guarantee fulfilment of a duty provided by law;
to prevent a criminal or administrative offence, to bring before a competent authority a person in relation to whom there is reasonable suspicion that he/she has committed such an offence, or to prevent such a person from absconding;
to place a child under disciplinary supervision or to bring him/her before a competent authority to determine whether or not to impose such supervision;
to detain a person suffering from an infectious disease, a person of unsound mind, an alcoholic or a drug addict, if such a person is a danger to himself or herself or to others;
to prevent illegal settlement in Estonia and for removing a person from Estonia, or for extraditing a person to a foreign state.

The obligation to inform a child deprived of his/her liberty, in a language and manner which he/she understands and give him/her the opportunity to notify those closest to him/her, and in the case of need, appoint a counsel, has been established through various acts as well as by the Constitution[footnoteRef:209].  [209:  The Constitution of the Republic of Estonia § 21.] 


The Child Protection Act poses several specific requirements in cases of child detention – parents or legal guardians and the social service departments must be notified immediately, the children should live in conditions appropriate to their ages during imprisonment, and detentions must be a measure of last resort[footnoteRef:210].        [210:  Child Protection Act § 36.] 


Maximum time in police custody without a court authorisation cannot exceed 48 hours[footnoteRef:211]. The Child Protection Act establishes the requirement of the best interests of a child to be the primary consideration at all times and in all cases[footnoteRef:212]. [211:  The Constitution of the Republic of Estonia § 21.]  [212:  Child Protection Act, § 3. Principle of child protection. ] 


There is no uniform independent system in place for monitoring the appropriate use of administrative detention. Supervision over provision of psychiatric care is exercised by the National Health Board. The Ombudsman for Children can conduct inspection visits to children’s institutions, including special schools. The Ombudsman has carried out inspections to schools in 2010 and 2011 and based on these inspections, formed recommendations to schools and the State who run the schools[footnoteRef:213]. [213:  The homepage of the Ombudsman of the Children.] 


Administrative detentions can only be ordered in asylum, migration, education, placement in care and mental health care proceedings – therefore only these sectors are described.
[bookmark: _Toc409709264]Procedural rules applicable to children involved in mental health care proceedings 
The child as a plaintiff/defendant/subject of proceedings

The detention in mental hospitals is regulated by the Mental Health Act. Children receive very limited special attention – only being mentioned under the section of persons with limited procedural capacity[footnoteRef:214]. The voluntary nature of psychiatric care means that a child can be treated in a psychiatric institution only if the child’s legal representative agrees. Treatment without consent of the child’s legal representative is allowed only in a few specific cases based on a court ruling. It concerns involuntary emergency care[footnoteRef:215], and use of psychiatric coercive treatment and supervision[footnoteRef:216].  [214:  Mental Health Act, § 3. ]  [215:  Mental Health Act, § 11. ]  [216:  Mental Health Act, § 17. ] 


All children in the territory of Estonia can receive emergency psychiatric care[footnoteRef:217]. In-patient care will be provided only in case the patient becomes dangerous for him/herself or others[footnoteRef:218]. The child is left with the family or in the familiar surroundings if possible. [217:  Mental Health Act, § 10.]  [218:  Mental Health Act, § 6.] 


Involuntary emergency care will be ordered without the consent of the child or his/her legal representative only by a court order under the following conditions[footnoteRef:219]: [219:  Mental Health Act, § 11. ] 


the person has a severe mental disorder which restricts his/her ability to understand or control his/her behaviour;
without in-patient treatment, the person endangers the life, health or safety of him/herself or others due to a mental disorder;
other psychiatric care is not sufficient.

It is important to note that involuntary psychiatric treatment can be applied only on the basis of a court ruling. In some exceptional cases, involuntary psychiatric treatments may also be applied without court rulings but only if it is inevitable for the protection of a person or the public, and if court rulings cannot be received as quickly as necessary[footnoteRef:220]. [220:  Mental Health Act § 11(2).] 


The forced treatment using the least restrictive methods may be applied for 48 hours[footnoteRef:221], and the safety of the person must be ensured[footnoteRef:222]. Parents or another legal representative of the child must have the right to meet the child under treatment[footnoteRef:223]. The time under the involuntary treatment may be prolonged only by a court order[footnoteRef:224].  [221:  Mental Health Act § 11(4).]  [222:  Mental Health Act § 11(7).]  [223:  Mental Health Act § 12(5).]  [224:  Mental Health Act § 13(11).] 


The court may end the involuntary treatment based on an appeal of the child’s legal representative or on the court’s own initiative[footnoteRef:225]. All decisions regarding involuntary treatment can be appealed in the administrative court. General rules of representation and legal capacity apply. [225:  Mental Health Act § 12(3).] 

[bookmark: _Toc409709265]Procedural rules applicable to children involved in judicial proceedings concerning offences committed by children below the age of MACR
The child as a plaintiff/defendant/subject of proceedings

As mentioned in Section 1, court permission is needed to send a child to a school for students with behavioural problems under the Code of Criminal Procedure. Thus, if the child appeals the decision, the rules under that Code apply.  If the child is below MACR, the cases will be sent to juvenile committees, where appeals are dealt with by the administrative courts and the general rules described above apply. However, if the committee sanctions a child to school for students with behavioural problems, the Code of Criminal Procedure applies. In the health sector, the decision to place the child into psychiatric care is done by a county court under the under the Code of Criminal Procedure. Criminal procedural rules were described in the Study on childrens’ involvement in criminal judicial proceedings.
[bookmark: _Toc409709266]Detention in a special school
One of the many sanctions that may be imposed on children based on the Juvenile Sanctions Act, is sending them to schools for students with special needs[footnoteRef:226]. This measure is only used as the last resort for children who have difficulties in attending school, who consume alcohol or drugs, have antisocial behaviour, or criminal backgrounds, or all of those mentioned. A child may be sent to a school with a special regime already from the age of 10 if they have committed serious crimes, but more commonly, from the age of 12.The juvenile committee is the institution competent to take this kind of decision, however, such a committee also needs to ask the court’s permission[footnoteRef:227]. The application by the juvenile committee will be deliberated in the court under criminal procedural rules and it can also be appealed in the criminal judicial[footnoteRef:228] proceeding[footnoteRef:229]. Normally, the appeal can be made by his/her legal representative.  [226:  Juvenile Sanctions Act, § 3. ]  [227:  Juvenile Sanctions Act, § 6(3).]  [228:  Code of Criminal Procedure, § 407.]  [229:  The provision that a child can appeal the court’s consent to send him/her to school for students with behavioural problems was added to the Code of Criminal Procedure only about a year ago after a decision by the Supreme Court made on December 11, 2012 (Decision no 3-4-1-20-12 of the Constitutional Review Chamber of the Supreme Court).] 


A child may be placed in a school for students with special needs for up to two years[footnoteRef:230]. [230:  Juvenile Sanctions Act, § 6(4).] 

[bookmark: _Toc409709267]Procedural rules applicable to children involved in proceedings for placement of children into care
[bookmark: _Toc409709268]Placement in social welfare institutions
A child may be placed in a social welfare institution in accordance with the Social Welfare Act. The main purpose of the detention in a welfare institution is to provide assistance to a person and his/her family, and support their integration into society[footnoteRef:231]. Usually, in the social welfare institutions, children will be separated from adults[footnoteRef:232]. [231:  Social Welfare Act, § 3.]  [232:  Social Welfare Act, § 18.] 

 
Based on a civil court order, a child can be placed for up to 24-hours in special care, or any other kind of social welfare institution without consent[footnoteRef:233] – the reasons for this may vary and include, for example, suffering from a severe mental disorder, or being a danger for him/herself or others[footnoteRef:234].    [233:  Social Welfare Act, § 19.]  [234:  Social Welfare Act, § 19.] 


If a child, placed in the social welfare institution by a court ruling, wishes to change institution, but the other institution has no place available, then the care may continue by the same provider until a place becomes available[footnoteRef:235]. A child’s legal representative has a right to file an appeal before the competent administrative authority (the county governor), a case of disagreement with a decision of an official or committee that decided the placement to the social welfare institution [footnoteRef:236]. The decision of the country governor can be appealed before administrative courts under general administrative judicial proceedings. [235:  Social Welfare Act, § 11(28). ]  [236:  Social Welfare Act, § 33. ] 

[bookmark: _Toc409709269]Procedural rules applicable to children involved in asylum proceedings 
The child as a plaintiff/defendant/subject of proceedings

If a child is considered to be a refugee in accordance with international or national law, the child has a right to protection and assistance from the social services regardless if he/she is alone, with a family, or accompanying an adult[footnoteRef:237].  [237:  Child Protection Act, § 67.] 


A child may be detained up to 48 hours, and even longer with the permission of the administrative court, for the first examination and DNA probes, in the premise assigned to the child[footnoteRef:238]. He/she will be appointed a guardian ad litem to be assisted in the procedural acts [footnoteRef:239](for more information, see Section 2.6). [238:  Act on Grating International Protection to Aliens, §16.]  [239:  Act on Grating International Protection to Aliens, §17.] 


A child without an accompanying parent may, for the time of the asylum and migration proceeding, be placed in a reception centre, or a social welfare institution, and be granted age-appropriate welfare services. If possible, siblings will not be separated[footnoteRef:240]. In a case of detention, the special needs of the child is taken into account and the Police and Border Guard Board must ensure regular monitoring of the detention measure[footnoteRef:241],. The general aim is that detention must be in accordance with the principle of proportionality and, during the detention, the essential circumstances related to the specific asylum seeker must be taken into account[footnoteRef:242]. [240:  Act on Grating International Protection to Aliens, § 62.]  [241:  Act on Granting International Protection to Aliens, § 363(4).]  [242:  Act on Granting International Protection to Aliens, § 361(1).] 


In general, an unaccompanied child may not perform procedural acts without a legal representative. Unaccompanied children will be represented by relatives or guardians assigned by the courts. The Police and Border Guard Board may also enter into a contract with a natural or legal person for the representation of the unaccompanied child in the proceeding[footnoteRef:243]. [243:  Act on Granting International Protection to Aliens, § 61.] 


A child asylum seeker may take legal action independently only if the decision for asylum will be made after he/she becomes 18 years old, or has been married[footnoteRef:244]. [244:  Act on Granting International Protection to Aliens, § 17.] 


The Aliens Act regulates the entry of non-nationals into Estonia, their temporary stay, and residence. It stipulates that a child having a separate family, or living an independent life, is not considered as a child for the purposes of legal actions regulated under this Act[footnoteRef:245]. A child of 15 years of age is allowed to perform the procedures and take part in an asylum and migration proceeding[footnoteRef:246].  A child can also be detained under the Obligation to Leave and Prohibition on Entry Act that, among other things, stipulates that the obligation to leave can include enforcement by means of detention[footnoteRef:247]. For a parent, a precept to leave means that it also applies to their child. Until the completion of expulsion, third country nationals can be detained. However detention cannot last longer than forty-eight hours[footnoteRef:248]. If it is not possible to complete the procedure within this term then, on the basis of a judgement of an administrative court, the person can be placed in a detention centre for not longer than two months until he/she is expelled[footnoteRef:249]. [245:  Aliens Act § 1.]  [246:  Aliens Act, § 17.]  [247:  Obligation to Leave and Prohibition on Entry Act § 73 (2).]  [248:  Obligation to Leave and Prohibition on Entry Act §18 (1).]  [249:  Obligation to Leave and Prohibition on Entry Act § 23.] 

The administrative authorities that are conducting procedural acts in these proceedings are required to take into account the specific needs of children and unaccompanied children[footnoteRef:250]. [250:  Obligation to Leave and Prohibition on Entry Act § 67.] 

An appeal against a precept, or detention, can be filed with an administrative court under the general administrative judicial proceeding.
[bookmark: _Toc372894287][bookmark: _Toc374977815][bookmark: _Toc409709270]Remedies or compensation for violation of rights and failure to act 
The general right to appeal against a court’s decision is stated first, and foremost, in the Constitution of the Republic of Estonia. This right is a general one and applies to both, children and adults respectively. It does not differentiate between administrative, civil or criminal courts[footnoteRef:251]. What affects a child’s right to appeal against a court’s decision stems from the child’s procedural capacity. This is discussed in detail in section 2.1. [251:  Article § 24 of the Constitution states that “No one may be transferred, against his or her free will, from the jurisdiction of a court specified by law to the jurisdiction of another court. Everyone is entitled to attend any hearing held by a court in his or her case. […] In accordance with the procedure provided by law, everyone is entitled to appeal a judgement rendered in his or her case to a higher court”.] 

[bookmark: _Toc409709271]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sector of asylum, migration, in most of the sector of health, education, placement into care administrative sanctions, children below the age of MACR committing offences. 
The general rules described below apply to judicial proceedings in the sector of asylum, migration, certain proceedings in the health sector, education, placement into care, administrative sanctions. Specific rules apply to proceedings in the field of offences committed by children below MACR and to certain proceedings in the health sector, in particular placement into psychiatric care. Such rules will be described below in a separate subheading.
The child as a plaintiff/defendant

The administrative judicial procedural rules on appeal against a court’s decision do not include child-specific provisions. Any party or third party to the proceeding can appeal the decision, even if the person was not included in the proceeding but his/her rights and freedom were affected by the decision[footnoteRef:252]. This includes not only the child but also the child care authority that had initiated the proceeding for the protection of the child – such as the removal of the child from his/her home, and the person/authority who assumes obligations in regard to the child as a result of the court decision. The deadline for an appeal is 30 days from the date of proclamation of the decision[footnoteRef:253]. [252:  Code of Administrative Court Procedure, § 180.]  [253:  Code of Administrative Court Procedure, § 181.] 


The law does not specifically state that the legal representative must consult with the child before making a submission since a representative should be acting while having the child’s best interests in mind. Hence, the child’s legal representative may appeal without the child’s consent. A parent or a guardian has a general duty to ask for, and take into account, the child's opinion – if it is appropriate, and taking into account the child's age and level of development[footnoteRef:254]. If there is a conflict between the interests of the child and his/her legal representative, the court will determine what the interests of the child are and make a decision of the legality of a particular action based on that[footnoteRef:255]. [254:  Family Law Act, § 179(1).]  [255:  Code of Administrative Court Procedure, § 26 (4).] 


The law includes no child-specific rules concerning the provision of support in order to access appeal mechanisms. General rules apply. The appeal mechanisms and details are explained in the court decision[footnoteRef:256]. There is no obligation for further explanations. [256:  Code of Administrative Court Procedure, § 163.] 


There is no legal obligation for judicial authorities to secure specifically the rights of children involved in judicial proceedings, to claim compensation for damages caused by the violation of their rights. However, the general principle of administrative court procedure applies here, whereby the court must provide sufficient explanation to the participants of the proceeding to guarantee that no declaration or evidence is inadmissible[footnoteRef:257]. This also includes informing the child of his/her rights and obligations and how the child can claim compensation for damages if his/her rights are violated. [257:  Code of Administrative Court Procedure, § 2(5).] 


The child applicant has the right to claim compensation for financial and moral damages within three years of finding out about the act that caused the damages[footnoteRef:258]. In addition, the Code of Administrative Court Procedure states that the court may award compensation for harm caused by a public administrative authority[footnoteRef:259] in accordance with the State Liability Act[footnoteRef:260]. Violation of rights by the child’s legal representative is dealt with through the removal of the legal representative from the proceeding or barring him/her from making declarations[footnoteRef:261]. Damages from the violation can be claimed through a separate civil claim[footnoteRef:262]. [258:  Code of Administrative Court Procedure, §§ 37 (1), 38 (2) and 46.]  [259:  Code of Administrative Court Procedure, § 5.]  [260:  State Liability Act.]  [261:  Code of Administrative Court Procedure, § 32 (4).]  [262:  Law of Obligations Act, § 100ff.] 


The Code of Administrative Court Procedure does not include any provisions in regard to the statute of limitation on specific illegal acts. However, the Penal Code does include such a provision in regard to type of crimes[footnoteRef:263]. Thus misdemeanour acts expire within two years, whilst first-degree crimes expire within 10 years, and second degree crimes expire within five years, e.g. sexual abuse is classified as a second degree crime. There are no special statutes of limitation for other cases, such as in highly conflictual family matters. The statute of limitation is not dependent on the child reaching an age of majority in any case. [263:  Penal Code, § 81.] 

Child as a witness

Witnesses – both adults and children – have no possibility to appeal against court decisions.
Child as a subject of proceedings

Children as subjects of proceedings have no possibility to appeal against court decisions.
[bookmark: _Toc409709272]Procedural rules applicable to children involved in certain proceedings of the health sector, in particular placement into psychiatric care, and proceedings relating to offences committed by children below MACR 
The child as a plaintiff/defendant/subject of proceedings

Measures in regard to education, including measures taken under the Juvenile Sanctions Act in regard to non-attendance of school, can be appealed under general administrative judicial procedural rules. Additionally, court permission to send a child to a school for students with behavioural problems is given by court under the Code of Criminal Procedure. Most of the decisions within the health sector are appealable under the general administrative judicial procedural rules. However, the decision to place the child into psychiatric care is done by a county court under the Code of Criminal Procedure. The Supreme Court has ruled that the child has a right to appeal the decision[footnoteRef:264]. Normally the appeal can be made by his/her legal representative but if the child is capable to exercise the right independently, he/she can personally submit the appeal[footnoteRef:265]. For example, in that particular court case, the child was 15 years old. Appeal can also be submitted by a juvenile committee. [264:  Decision no 3-4-1-20-12 of the Constitutional Review Chamber of the Supreme Court.]  [265:  Decision no 3-4-1-20-12 of the Constitutional Review Chamber of the Supreme Court, para 34.] 


The person must express his/her wish to submit the appeal within seven days, the appeal itself must be submitted within 15 days of the proclamation of the judgement. Cassation on the judgement by the circuit court can be submitted within 30 days, provided that the wish to submit the cassation was expressed within seven days of the proclamation of the judgement by the circuit court[footnoteRef:266]. Cassation can be submitted by the child only through his/her lawyer who is a member of the Estonian Bar Association. The defence has no statutory duty to consult with the child before making a submission. [266:  Code of Criminal Procedure, §§ 344ff.] 


The law includes no child-specific rules in regard to the provision of support in order to access appeal mechanisms. General rules apply. The procedure and deadlines are explained in the judgement[footnoteRef:267]. These are further explained orally when the judgement is proclaimed in the courtroom[footnoteRef:268]. No other support is provided to ensure the child’s access to appeal mechanisms. [267:  Code of Criminal Procedure, §§ 313-314, 343.]  [268:  Code of Criminal Procedure, § 315.] 


The court is not under obligation to secure the right of a child involved in judicial proceedings to claim compensation for damages caused by a violation of rights. However, the child has the right to claim damages for the actions of a public administrative authority, quasi-judicial authority or court. The conditions and procedure for compensation for the violation of rights is set out in the State Liability Act. In regard to violations by the child’s own legal counsel, the court will remove the legal counsel as a provider of legal aid if he/she has demonstrated incompetence or negligence[footnoteRef:269]. Either the child, or his/her legal representative, can request that removal, or the court can do that on its own initiative. Damages from the actions of the lawyer can be claimed through a separate civil claim[footnoteRef:270]. [269:  State Legal Aid Act § 20(31).]  [270:  Law of Obligations Act, § 100ff.] 


[bookmark: _Legal_Costs_(who,]In regard to the statute of limitations, general rules apply.
[bookmark: _Toc346714798][bookmark: _Toc346714799][bookmark: _Toc372894288][bookmark: _Toc374977816][bookmark: _Toc409709273]Legal costs 
A child’s power to exercise rights in his/her own right, or through a legal representative, is discussed in detail above in section 2.1.
[bookmark: _Toc409709274]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sector of asylum, migration, in most of the sector of health, education, placement into care administrative sanctions and children below the age of MACR committing offences. 
The general rules described below apply to administrative judicial proceedings in the sector of asylum, migration, health, education, placement into care, administrative sanctions. Specific rules apply to offences committed by children below MACR and to certain proceedings in the health sector, in particular placement into psychiatric care. Such rules will be described below in a separate subheading.
The child as a plaintiff/defendant

There are no child-specific rules on court fees. The general rules apply. Thus court fees, which consist of the state fee, the security payable in relation to a certain proceeding and the costs essential to the proceeding, are in general borne by the party against whom judgement is given in the matter[footnoteRef:271]. However, the court may order the parties to bear in part, or in full, their own expenses if it could be highly unjust or unreasonable to order a party, against whom judgement was given, to pay the expenses of the adverse party[footnoteRef:272]. Thus the child’s own expenses would still have to be borne by him/her or, rather by his/her legal representative, such as a parent. The court has no discretionary power to waive court fees altogether in the case of a child. [271:  Code of Administrative Court Procedure, §§ 101, 102, 108.]  [272:  Code of Administrative Court Procedure, § 108.] 


The law does foresee the possibility to grant procedural assistance to cover procedure expenses. Such assistance is only given if the person is unable, due to his/her financial situation, to pay the procedure expenses in part, or in full, and if there is sufficient grounds to believe that the envisaged participation in the proceeding hold good prospects[footnoteRef:273]. However, the financial situation is assessed based on his/her, and his/her family members’ assets and income, reasonable housing expenses and other relevant circumstances[footnoteRef:274]. Thus, the financial situation of the child’s parents is taken into account.  [273:  Code of Administrative Court Procedure, § 111.]  [274:  Code of Civil Procedure, § 186.] 

Child as a witness

Child witnesses are not obliged to cover legal costs or to pay stamp duties.
Child as a subject of proceedings

Children as subjects of proceedings are not obliged to cover legal costs or to pay stamp duties.
[bookmark: _Toc409709275]Procedural rules applicable to children involved in certain proceedings in the health sector, in particular placement into psychiatric care, and in proceedings concerning offences committed by children below MACR 
The child as a plaintiff/defendant/subject of proceedings

A juvenile committee can take the decision to send a child to a school for students with behavioural problems, based only on a court order. The court order is given under the Code of Criminal Procedure. 

Both in a criminal and misdemeanour court proceeding, the costs of the proceeding is covered by the convicted person, or if the person was acquitted, the State[footnoteRef:275]. [275:  Code of Criminal Procedure, § 180, and Code of Misdemeanour Procedure, § 38.] 


Most of the decisions within the health sector are appealable under the general administrative judicial procedural rules. However, the decision to place the child into psychiatric care is done by a county court under the under the Code of Criminal Procedure.
[bookmark: _Toc372894289][bookmark: _Toc374977817][bookmark: _Toc409709276]Enforcement of administrative court judgements 
[bookmark: _Toc336262988]
[bookmark: _Toc338234311][bookmark: _Toc338234322][bookmark: _Toc337053486]Only children of 15 years and older can be participants in administrative court proceedings, as discussed in detail in section 2.1.
[bookmark: _Toc409709277]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sector of asylum, migration, in certain proceedings in the sector of health, education, placement into care administrative sanctions and children below the age of MACR who committed offences
The general rules described below apply to judicial proceedings in the sector of asylum, migration, health sector, education, placement into care, administrative sanctions and children below the age of MACR who committed offences. Specific rules apply to children below MACR who committed offences and parts of the health sector, in particular placement into psychiatric care. Such rules will be described below in a separate subheading.
The child as a plaintiff/defendant

The general principle of administrative court procedure applies whereby the court must provide sufficient explanation to parties to the proceeding[footnoteRef:276]. This also includes informing the child of the decision. There are no child-specific rules on informing the child of the decision, or the enforcement of the decision. The law merely states that the decision is proclaimed publicly either through the court office, or pronounced in a court session, and is delivered to parties to the proceeding without delay[footnoteRef:277]. There is no obligation on the part of the court to read the decision out during the court session and provide explanations as to the entering into force of the decision. Due to restrictions of a child’s participation in the court proceeding – see section 2.1, the decision is delivered to the legal representative who presumably informs the child of different aspects connected to the decision. [276:  Code of Administrative Court Procedure, § 2(5).]  [277:  Code of Administrative Court Procedure, §§ 173-174.] 


There is no guidance or codes of conduct for guardians or other professionals in this respect. The legal counsels’ Code of Conduct requires them to explain the procedure and possibilities and inform their clients, i.e. the children. There are no child-specific rules in that Code.

There are no specific rules concerning the protection of the child from harm during enforcement. However, the general rules on child protection apply throughout the court proceeding, including the enforcement. See Section 2.4 on these general measures.

There is also no general rule, which concerns children, on decisions directly or immediately enforceable. The Code of Administrative Court Procedure does stipulate that a decision could be immediately enforceable if an execution at a later date would materially harm the rights of a party to the proceeding[footnoteRef:278]. In that case, the court has regard to the rights of other parties to the proceeding and the public interest. [278:  Code of Administrative Court Procedure, § 247(3).] 

The child as a witness

Child witnesses do not play roles during the enforcement phase of administrative judicial proceedings.
The child as a subject of proceedings

Child subjects of proceedings do not play roles during the enforcement phase of the administrative judicial proceedings.
[bookmark: _Toc409709278]Procedural rules applicable to children involved in certain proceedings in the health sector, in particular placement into psychiatric care and in proceedings concerning offences committed by children below the age of MACR 
The child as a plaintiff/defendant/subject of proceedings

Measures with regard to education, including measures taken under the Juvenile Sanctions Act with regard to non-attendance of school, can be appealed under the general administrative judicial procedural rules. Additionally, court permission to send a child to school for students with behavioural problems is given by the court according to the provisions of the Code of Criminal Procedure. The Supreme Court has ruled that the child, and also the juvenile committee, has a right to appeal the decision[footnoteRef:279]. The appeal will follow the criminal judicial procedural rules. Most of the decisions within the health sector are appealable under the general administrative judicial procedural rules. However, the decision to place the child into psychiatric care is done by a county court under the under the Code of Criminal Procedure. [279:  Decision no 3-4-1-20-12 of the Constitutional Review Chamber of the Supreme Court.] 


There are no child-specific rules on the proclamation of court judgements and subsequent appeal procedures under criminal procedural rules. The general rules apply[footnoteRef:280]. Thus, the judge pronounces the judgement and asks the child whether or not he/she understood the judgement, or if he/she needs further explanation. If necessary, the child would be provided with an interpreter/translator for the pronouncement. The same procedures on the pronouncement and additional explanations apply with regard to a cassation procedure in the Supreme Court[footnoteRef:281]. [280:  Code of Criminal Procedure, § 315.]  [281:  Code of Criminal Procedure, § 343.] 


The convicted child will be notified of any changes in the enforcement of the decision, including when the judgement is executed and how.

There are no rules or guidelines on how the child’s lawyer, guardian or legal representative should communicate the decision or judgement to the child.

With regard to the protection of the child from harm during an enforcement proceeding the general protection methods described under Section 2.4 apply.

Since the Code of Criminal Procedure does not include any child/specific rules on enforcement, there is also no statutory provision on decisions affecting the child directly, or being directly enforceable. The general rules apply provided that the decision is enforceable once the deadlines for appeals have passed[footnoteRef:282]. [282:  Code of Criminal Procedure, § 408.] 


[bookmark: _Toc401654882][bookmark: _Toc409709279]Conclusions
[bookmark: _Toc409709280]Institutional and legal framework
Road traffic offences are misdemeanour offences and are handled by courts under the misdemeanour judicial procedure. Placement of children into care/protection proceedings are initially dealt with by county or city governments, specifically by the social workers, or child protection officials, and subsequently by administrative courts. Decisions are reviewed in administrative judicial proceedings by administrative courts. If the decision also includes decisions over parental custody, then these decisions are covered by the Code of Civil Procedure.

Sanctions relating to socially harmful acts that do not amount to a criminal offence, such as consumption of alcoholic, narcotic or psychotropic substances are handled by juvenile committees and thus, eventually, governed by general judicial administrative court procedure.

This means that the research covers also proceedings, in Estonia, that do not fall under the scope of administrative courts, yet are relevant in current research.
[bookmark: _Toc409709281]General approach towards children under administrative law
In general, a person gains full procedural capacity to act when he/she reaches 18 years, although the Code of Administrative Court Procedure provides for one exception, stating that a child who is 15 years old could be granted full procedural capacity for the purposes of the court proceeding. 

The Code of Administrative Court Procedure provides the court, on several occasions, with the discretion to decide whether or not the child is mature enough to be heard, or act on his/her own. However, the law does not provide any guidance to the court on how to assess this.

The Code of Administrative Court Procedure also does not include an explicit principle of non-discrimination. The general requirements from the Constitution and the Child Protection Act apply.
[bookmark: _Toc409709282]The child as an actor in administrative judicial proceedings
In Estonia, the active legal capacity is related to age and, in Estonia, a person gains full legal capacity at the age of 18 years. 

As a result, a child cannot appeal to a court against an administrative decision in his/her own right. Children can participate in administrative judicial proceedings only through their legal representatives, i.e. their parents or guardians ad litem. In the case of an administrative judicial proceeding, some exceptions apply.  If by the court’s assessment a child of at least 15 years of age understands the meaning of his/her procedural actions and does not endanger his/her own interests, or the interests of close relatives, he/she may be granted full procedural capacity to act for the purposes of the administrative court proceeding.

An administrative judicial proceeding foresees conflicting situations between a child and his/her guardian and therefore, the court can extend the active legal capacity of a child, or not approve procedural acts that are not performed in the interests of a child.

The court has a discretionary power to consider hearing a child participant in the proceeding. For example the court may hear a child participant of the proceeding – in any role, if he/she is at least 12 years old.

[bookmark: _Toc409709283]Provision of information to children
There are no child-specific provisions in the Code of Administrative Court Procedure on the child’s right to information about the procedures and remedy. Thus general rules apply, although the obligation to take into account the interests of the child should guide the courts. However, the courts have not been provided with any guidance on this matter. Usually, information is provided to the child’s representative who should then forward it to the child.
[bookmark: _Toc409709284]Protection of the child’s private and family life
The child’s private and family life is relatively well protected in the proceeding – ranging from a possibility to close the court hearing, to only disclose parts of the judgement or remove the child’s name. There are no child-specific rules in the Code of Administrative Court Procedure but the general rules of privacy and data protection apply. The requirements of data protection with regard to a child are more explicit in the Code of Criminal Procedure, which applies when the child is placed in a school for students with behavioural problems.
[bookmark: _Toc409709285]Protecting the child from harm 
There are no child-specific rules with regard to the length of the proceedings. There are also no child-specific rules for the duration of the proceedings – with the exception of the rules concerning the interviewing of children. Thus, the court could refuse to question a child below 14 years of age or remove him/her from the courtroom after his/her testimony. Courts have relatively wide discretion to decide over the interests and the well-being of the children during the proceedings.
[bookmark: _Toc409709286]Right to be heard and participate in administrative judicial proceedings
The court has no obligation to hear children. During the child’s testimony, the court could include a child protection official, social worker or a psychologist to assist in the questioning. For a child between the ages of 12 and 14, the court could also include his/her parents/guardian. The child’s ability to provide evidence is related to his/her active procedural capacity.

The requirements with regard to the age of the child in asylum cases and placement into care cases are different. In these cases, the child who is at least 10 years old must be heard. In criminal proceedings there are no age limits.
[bookmark: _Toc409709287]Right to legal counsel, legal assistance and representation
The assistance of legal counsel is not mandatory in administrative judicial proceedings for participants who have full procedural capacity. Children who do not have full procedural capacity can participate in administrative judicial proceedings only through their legal representatives – a parent or appointed guardian. In general, in administrative proceedings, the child’s legal representatives can perform any procedural acts in the names of the children. In case the absence of the legal representative endangers one of the child’s essential interests, the court will appoint a temporary guardian ad litem until the legal guardian is appointed.
A child of at least 15 years of age who has been granted procedural capacity can apply for state legal aid if needed. In general, when applying for legal aid, a child does not have a right to choose the lawyer. No guidance for lawyers who represent children has been identified.
[bookmark: _Toc409709288]Restrictions of liberty
Detention in a special school or social welfare institution is regulated in relative detail. In deciding on the need to send a child to a special school, the court can hear the opinions of the child protection officials, social workers, psychologists, and representative of the juvenile committee that made the proposal to send the child to the special school, in order to question them on the justifiability of the decision.

The detention in mental hospitals is regulated only in the general way and children receive very limited attention. Nevertheless, the most important rights of the children are covered: the treatments need their guardians’ approvals, or if treated without the consent of their legal representatives, court rulings are needed.
[bookmark: _Toc409709289]Remedies or compensation for violation of rights and failure to act 
There are no child-specific rules with regard to appeals and compensation. The general rules apply and it is usually the legal representative who receives the information and must then forward it to the child. The same applies to criminal judicial proceedings. For damages caused by a public authority, the State Liability Act applies. 
[bookmark: _Toc409709290]Legal costs
There are no child-specific rules on legal costs. The general rules apply, whereby the legal costs are generally borne by the party who loses the case. However, in administrative cases, the courts have more discretion to decide differently on the division of costs and can oblige the public authorities to bear partly, or in full, any such costs.
[bookmark: _Toc409709291]Enforcement of administrative court judgements

There are also no child-specific rules in the enforcement of administrative court judgements. The judgement must be explained to the parties but there is no guidance in regard to how explanations are given to a child party. Enforcement does not have to be expedited when a child is affected – but the Code of Administrative Court Procedure does allow expediation when execution, at a later date, would harm the parties.
[bookmark: _Toc409709292]Strengths and gaps
All in all, children’s rights in administrative judicial proceedings are not sufficiently expressed in the Code of Administrative Court Procedure but rather construed in accordance with other laws, especially the Child Protection Act.

The main conclusion of the research is that there are very few child-specific rules in the Code of Administrative Court Procedure and the rules on a child’s capacity to personally participate in proceedings are somewhat confusing and ambiguous. All the measures that can be taken to facilitate a child’s right to be heard are subject to the court’s discretionary decision. On one hand this can be positive in case of inclusive proceeding but on the other hand this means that decisions and measures do not have uniform standards.

Although the administrative court proceedings should be based on the best interest of the child, research revealed no formalised cooperation agreements between professionals working in different government departments and agencies with or for children involved in administrative judicial proceedings.

In addition, the research has identified following critical issues/challenges related to administrative judicial proceedings in Estonia:

The law does not foresee any guidance and support measures for children and their families by specialised services. 
There is no requirement by law or by policy to ensure that the court where children are involved in proceedings are non-intimidating and child-friendly. Courthouses do not have child-friendly waiting or interview rooms.
No guidelines were identified for court staff and judicial authorities to ensure that child-friendly protocols are observed. 
The administrative procedural rules on appeal against the court’s decision do not include child-specific provisions.
There is no guidance stipulated on how to assess the child’s maturity and capacity. Also, if a child’s maturity and capacity is assessed by the Court, there is no obligation to involve professionals for the purposes of such assessment.
There is no legal obligation on judicial authorities to secure specifically the right of a child involved in judicial proceedings to claim compensation for damages caused by violation of rights.
No rules have been identified as to how, in cases involving more than one child, the court determines the best interests of each child. No checklist or protocols currently exist to determine the child’s best interests.
There are no support services foreseen by law to help the child cope with proceedings.
There are no in-court support services available.
There are no specific statutory/policy provisions in the Code of Administrative Court Procedure on the child’s right to information about the systems, procedure, remedy etc.
No official guidance exists for court authorities, law-enforcement agents, defence counsels, etc. to ensure that children are informed of the availability of support services. 
In mental health care proceedings children’s rights are not specifically separately covered and are only briefly been mentioned.
There are no specific codes of conduct or policy guidelines that are given to the professionals concerned to ensure that children effectively receive the information regarding proceeding.
The child’s right to be heard is not specifically stipulated in the Code of Administrative Court Procedure and in the Child Protection Act this principle is stipulated only as a general value.
No special protection and assistance to vulnerable children like Roma children or street children is provided.
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