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The promotion and protection of the rights of the child is one of the objectives of the EU on which the Treaty of Lisbon has put further emphasis. This report is part of a study ‘to collect data on children’s involvement in judicial proceedings in the EU’ which supports the implementation of the Commission Communication of 15 February 2011 ‘An EU Agenda for the rights of the child’, which identified the lack of reliable, comparable and official data on the situation of children in the Member States (MS). This deficiency is a serious obstacle to the development and implementation of evidence-based policies and is particularly evident in the context of child friendly justice and the protection of children in vulnerable situations. Making the justice system more child friendly in Europe is a key action of the EU Agenda. It is an area of high practical relevance where the EU has, under the Treaties, competences to turn the rights of the child into reality by means of EU legislation. Improved data is crucial to the framing of such legislation.

The objective of this study is:

to establish statistics and collect data based on structural, process and outcome indicators on children involved in administrative judicial proceedings for the years 2008-2010 (and 2011 if available) for all 28 EU Member States;
to provide a narrative overview of children's involvement in administrative judicial proceedings in the EU. The report describes the situation in each Member State as at 1 June 2012.

This report examines the safeguards in place for children involved in administrative judicial proceedings. The Council of Europe Guidelines on child-friendly justice serve as a basis for the analysis of the provisions affecting children in civil judicial proceedings in each Member State. 
[bookmark: _Toc401654867][bookmark: _Toc409615679]Structure and scope

This report describes the national administrative justice system insofar as children’s involvement is concerned. The scope of this report is limited to judicial proceedings, which include proceedings before judicial or other authorities competent to judicially decide on the matter. The rules applicable to proceedings before administrative authorities do not fall within the scope of this study. In addition to general administrative judicial proceedings, this report reviews the safeguards in place for children in seven specific sectors:
	
General rules applying to administrative judicial proceedings including judicial proceedings reviewing administrative authorities’ decisions;
Judicial proceedings in the sector of asylum;
Judicial proceedings in the sector of migration;
Judicial proceedings in the sector of education; 
Judicial proceedings in the sector of health;
Judicial proceedings in the sector of placement into care;
Judicial proceedings in the sector of administrative sanctions;
Judicial proceedings regarding offences committed by children below the age of criminal responsibility (MACR).

Depending on the Member State, judicial proceedings in those seven sectors may be dealt with by different courts through administrative, civil or criminal judicial proceedings. For example, in one Member State, decisions in the health sector may be dealt with by juvenile courts through civil judicial proceedings while in another Member State such decisions may be dealt with by administrative courts through administrative judicial proceedings. However, for the sake of clarity and completeness, and consistency from one country report to another, the rules applying to the judicial proceedings falling within the sectors mentioned above will be described in this administrative justice overview no matter whether they are dealt with through civil or administrative judicial proceedings. 

Chapter 1 provides an overview of the Member State’s approach to children in administrative judicial proceedings and judicial proceedings in the above sectors. It includes a description of the competent authorities and services.

Chapter 2 of this report is divided into sections (2.1, 2.2, etc.) according to the different safeguards examined (e.g. the right to be heard, the right to information, etc.). Each of these sections is divided into subsections describing the different rules applying to children involved in those judicial proceedings. The first subsection describes the general rules applying to judicial proceedings (including judicial proceedings reviewing administrative authorities’ decisions). 

NOTE:
If specific rules exist for children involved in judicial proceedings in one of the seven specific sectors, e.g. asylum, migration, education, those rules will be described in further separate subsections. On the contrary, if no specific rules exist in those sectors, the general rules described in the first subsection will be the only rules described. 

According to each Member State’s legislation, there might be cross references between civil procedural rules and administrative procedural rules. Therefore it should be noted that:  

General rules and principles codified in a substantive or procedural law code (e.g. Civil Code, Civil Procedural Code, Judicial Code) may apply to any proceeding before any court (e.g. rules concerning procedural capacity are likely to be described in the Civil Procedural Code, however those rules also apply to administrative judicial proceedings). These general rules and principles may be supplemented by sector specific procedural or substantive rules.
Specific sections of Civil, Civil Procedural and Judicial Code may include rules specifically regulating administrative judicial proceedings or proceedings before other authorities competent to judicially decide on the matter (e.g. Chapter X of Civil Procedural Code laying down provisions on judicial review of administrative decisions).  
Specific Administrative Code, Administrative Procedural Code or administrative procedurals laws may apply to administrative judicial proceedings or proceedings before other authorities competent to judicially decide on the matter.

The table below summarises the relevant proceedings and competent court in the sectors mentioned above. For the sake of completeness, the table includes the relevant judicial proceedings and the competent court in the field of family law and employment law, which are described in the overview for civil justice.
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	Type of judicial proceedings and court competence per sector[footnoteRef:1] [1:  This table provides an indicative summary of competent courts and relevant proceedings. However, please check Section 1 for a complete overview of the competent courts or sections/divisions within the competent courts.] 


	
	Contextual overview for civil justice[footnoteRef:2] [2:  This study on Children’s involvement in judicial proceedings is composed by three contextual overviews i.e. contextual overview for criminal justice, contextual overview for civil justice, contextual overview for administrative justice. The rules applying to judicial proceedings in the sectors of family and employment are described in the contextual overview for civil justice.] 

	Contextual overview for civil justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice

	Sectors:
	Family
	Employment
	Asylum
	Migration
	Education
	Health
	Placement in care
	Administrative sanctions
	Offences < MACR[footnoteRef:3] [3: (MACR) Minimum Age of Criminal Responsibility – see Table 3.1 of the EU Summary of contextual overviews on children's involvement in criminal judicial proceedings  on MACR in EU28 as at 1 June 2012. ] 


	Type of proceeding applying in the sector
	Civil judicial proceedings 
	Civil judicial proceedings
	Civil judicial proceedings
	Civil judicial proceedings
	Civil judicial proceedings
	Civil judicial proceedings
	Civil judicial proceedings
	Criminal judicial proceedings 
	Civil judicial proceedings

	Court(s) competent to decide in the sector
	General civil courts 
	Employment Appeals Tribunal and Circuit Court or High Court
	The Refugee Appeals Tribunal is competent to review decisions of the Office of the Refugee Applications Commissioner
	High Court 
	High Court 
	District Court 
	District Court 
	Children Court 
	District Court


	 
	




3

[bookmark: _Toc401654868][bookmark: _Toc409615680]Overview of Member State’s approach to children in administrative Judicial proceedings and specialised services dealing with such children
[bookmark: _Toc401654869][bookmark: _Toc409615681]Brief description of judicial system and institutions
[bookmark: _Toc409615682]Administrative justice system

In Ireland, there are no administrative courts. The Constitution contemplates law being either civil or criminal. Instead, decisions of administrative public authorities and lower courts in Ireland are subject to judicial review, which is a form of civil proceeding. It is important to note that judicial review is not an appeal against a decision of an administrative authority, but is rather concerned with whether the decision of the administrative authority is lawful. 

There are six types of orders that can be sought in judicial review. 

An order of certiorari is an order quashing the decision of an administrative public authority[footnoteRef:4]. [4:  De Blacam, M., Judicial Review (2nd edn, Tottel, Dublin, 2009), pp.427-432.] 

Mandamus is an order directing an administrative authority to perform a specified duty[footnoteRef:5].  [5:  De Blacam, M., Judicial Review (2nd edn, Tottel, Dublin, 2009), pp.433-439.] 

Prohibition is an order which restrains an administrative authority from exercising a jurisdiction which it does not have[footnoteRef:6].  [6:  De Blacam, M., Judicial Review (2nd edn, Tottel, Dublin, 2009), pp.441-449.] 

A declaration answers a question as to the legality of a state of affairs or as to the rights of the parties[footnoteRef:7].  [7:  De Blacam, M., Judicial Review (2nd edn, Tottel, Dublin, 2009), pp.451-462.] 

An injunction is an order which generally prohibits the performance of an act, although it may also be in the form of a mandatory injunction which directs the performance of an act[footnoteRef:8].  [8:  De Blacam, M., Judicial Review (2nd edn, Tottel, Dublin, 2009), pp.463-475.] 

 Finally, damages may be claimed in judicial review proceedings in respect of an unlawful administrative decision[footnoteRef:9]. [9:  De Blacam, M., Judicial Review (2nd edn, Tottel, Dublin, 2009), pp.477-488.] 


Broadly speaking, the grounds on which judicial review of an administrative decision may be sought are that the decision was made without jurisdiction or lawful authority; that the decision breached the principles of natural justice and/or fair procedures; that the decision was in breach of fundamental rights or disproportionate; or that the decision was unreasonable or irrational[footnoteRef:10]. Any person, whether an adult or a child, who is affected by a decision of an administrative authority or lower court, may seek judicial review of that decision by applying to the High Court. The procedure for seeking judicial review in the High Court is set out in Order 84 of the Rules of the Superior Courts 1986 (as amended). The rules regarding judicial review do not make any distinction between an adult or a child who seeks judicial review; therefore the same rules apply. [10:  See generally Hogan, G., and Morgan, D.G., Administrative Law in Ireland (4th edn, Round Hall, Dublin, 2010)  and de Blacam, M., Judicial Review (2nd edn, Tottel, Dublin, 2009). ] 


Articles 34 to 37 of the Irish Constitution deal with the administration of justice in general and outline the structure of the court system. Article 34.1 states that: ‘Justice shall be administered in courts established by law...’ The present courts were set up by the Courts (Establishment and Constitution) Act 1961. In general, there are four jurisdictional levels in Ireland. The District Court has jurisdiction over minor civil and criminal matters. The Circuit Court has jurisdiction in more serious civil and criminal matters. The High Court has jurisdiction over the most serious civil and criminal matters. The Supreme Court is the final court of appeal. In addition to the system of courts, in some specific areas of law there are specialised tribunals established by legislation with responsibility for making certain decisions. For example, the Refugee Appeals Tribunal was established under the Refugee Act 1996 to hear appeals against refusals of refugee status. Similarly, the Mental Health Tribunals Division, which is a unit of the Mental Health Commission, was established under the Mental Health Act 2001 to review decisions regarding involuntary detention of people diagnosed with a mental disorder. 
Only the High Court has the power to judicially review decisions of administrative authorities. This is provided by Article 34 of the Constitution, which states that the High Court has “full original jurisdiction in and power to determine all matters and questions whether of law or fact, civil or criminal.” This includes the jurisdiction to review the validity of administrative acts, generally referred to as “judicial review”. In general, decisions of the High Court, including decisions on the validity of administrative acts, are subject to an appeal to the Supreme Court (although it has been restricted by legislation in respect of certain specified areas, e.g. asylum law). The Government of Ireland held a referendum on 6 October 2013 to amend the Constitution to allow the introduction of a new Court of Appeal. The referendum was passed, which means that a new Court of Appeal will be established. This new Court of Appeal will also have a role in respect of appeals against decisions of the High Court on judicial review, but the precise scope of the jurisdiction of this new court is not clear at present, as it will require primary legislation to give effect to the referendum. As the jurisdiction of the High Court to review administrative acts arises from its full original jurisdiction under the Constitution, the substantive law on judicial review in Ireland is largely judge-made and has not been codified in legislation. 
The procedural rules governing judicial review in the High Court are set out in Order 84 of the Rules of the Superior Courts 1986. These rules apply equally in respect of adults and children, and no special provisions are made in respect of applications for judicial review by or concerning children. One of the key requirements in this regard is that the proceedings are commenced within three months of the making of the decision being challenged. The procedure for judicial review pursuant to Order 84 of the Rules of the Superior Courts 1986 involves a two-stage procedure: an initial application for leave or permission to seek judicial review is made to the High Court, and if the court is satisfied that the case meets the threshold of arguable grounds, leave is granted. This leave stage is heard ex parte, or one side only. If leave is granted, the case will proceed to a full hearing, at which the administrative authority whose decision is under challenge is on notice and may defend the lawfulness of the decision made. This is generally referred to as the conventional judicial review procedure[footnoteRef:11]. Judicial review of decisions in the field of education, health care, and child protection/child care are governed by this procedure, sometimes referred to as the conventional judicial review[footnoteRef:12]. [11:  Law Reform Commission, Report on Judicial Review Procedure, LRC71-2004, Dublin.]  [12:  Law Reform Commission, Report on Judicial Review Procedure, LRC71-2004, Dublin.] 

Furthermore, in respect of certain specific areas, the High Court’s power of judicial review is regulated by legislation, sometimes referred to as statutory schemes of judicial review. For example, judicial review of certain decisions in the asylum and immigration context is governed by section 5 of the Illegal Immigrants (Trafficking) Act 2000. However, these rules again relate to all applicants, whether adult or children, and there are no specific rules regarding applications for judicial review by children in this regard. The key features of the statutory scheme of judicial review are shorter time limits for the commencement of proceedings (14 days in the case of most asylum and migration decisions); an “on notice” leave application which is defended by the administrative public authority whose decision is under challenge; and a higher threshold at the leave stage of substantial grounds, as opposed to the lower threshold of arguable grounds which applies in conventional judicial review proceedings.
In general, a child under the age of 18 is not competent to institute judicial proceedings, so the application must be brought on behalf of the child by a guardian ad litem or next friend (i.e. litigation friend). The next friend is usually a parent or legal guardian of the child. In Irish law, the terms “guardian” or “legal guardian” have a very different meaning to “guardian ad litem”. The guardian or legal guardian is usually the parent of the child or where the child’s parents are dead, the court may appoint a guardian in their place. A guardian ad litem in Ireland is a professional who may be appointed by the court to inform the court of the child’s views and also to advise the court on the best interests of the child. The guardian ad litem in Irish law has no legal responsibility for the child and has no authority to make decisions in respect of the child.
In the field of asylum, an application may be made on behalf of a child by his or her parent or legal guardian where the child is accompanied; or by the Health Service Executive (HSE) where the child is a separated child who is in the care of the HSE. A first instance decision on the asylum application is issued by the Office of the Refugee Applications Commissioner (ORAC)[footnoteRef:13]. A decision of ORAC can be appealed to the Refugee Appeals Tribunal (RAT)[footnoteRef:14]. The rules of the RAT concerning such appeals do not make any distinction between appeals on behalf of children and appeals on behalf of adults[footnoteRef:15]. Decisions of both the ORAC and RAT may be the subject of an application for judicial review to the High Court. [13:  Section 13 of the Refugee Act 1996.]  [14:  Section 16 of the Refugee Act 1996 (as amended).]  [15:  As provided by section 16 of the Refugee Act 1996 (as amended).] 

In the field of migration, decisions at first instance may be made by the Department of Justice or the Garda National Immigration Bureau (GNIB). There are no rules regarding appeals against such decisions. In some instances, an informal review mechanism may be operated by requesting an internal review of the decision by a different decision-maker[footnoteRef:16], but this is in the nature of an ad hoc system and there are no rules or policies governing such appeals[footnoteRef:17]. Alternatively, such decisions may be the subject of an application for judicial review to the High Court which, as noted above, takes place as a civil proceeding. [16:  As occurred, for example, in RX v Minister for Justice, Equality and Law Reform [2011] 1 ILRM 444.]  [17:  Confirmed in interview with legal practitioner.] 

Decisions in the field of education may be made by administrative decision-makers such as the board of management of a school. Where a school board makes a decision to expel a student, suspend a student, or refuses to enrol a student, the parents of the student (or the student, where the student has reached 18 years of age) can appeal that decision to the Secretary General of the Department of Education[footnoteRef:18]. The Secretary General of the Department of Education appoints a committee to hear the appeal, and the decision of that committee is then subject to judicial review of the High Court[footnoteRef:19]. [18:  The appeal procedure is provided by section 29 of the Education Act 1988.]  [19:  As occurred, for example, in Board of Management of St Molaga’s National School v Secretary General of the Department of Education [2010] IESC 57.] 

In relation to health care, including mental health and medical treatment, the Mental Health Act 2001 provides for the making of administrative decisions concerning involuntary admission of adults who have been diagnosed with a mental disorder, with a right to independent review of such decision before a Mental Health Tribunal[footnoteRef:20]. However, the position of children under the Mental Health Act 2001 is treated quite differently; the decision to detain a child who is suffering from a mental disorder is not an administrative decision. Instead, the HSE must make an application to the District Court for an order authorising the detention of the child in an approved centre. If the District Court makes the order, an appeal can be made against that decision to the Circuit Court. The decisions of both the District Court and Circuit Court in this context are civil proceedings rather than administrative proceedings.  [20:  Mental Health Commission, Reference Guide Mental Health Act 2001, Part One Adults, Part Two Children (MHC Dublin), 2006.] 

Where a child below the minimum age of criminal responsibility (MACR) has committed a criminal offence, the Gardaí (police) are under a duty to bring the child to his or her parents or legal guardians[footnoteRef:21]. If the police have reasonable grounds for believing that the child is not receiving adequate care or protection, the police must inform the HSE of the name, address and age of the child and the circumstances in which he or she came to the notice of the police. The HSE may then make an application to court for a care order or supervision order under the Child Care Act 1991.  [21:  Section 53 of the Children Act 2001 (as amended).] 

Regarding administrative sanctions, in general it would seem that such sanctions do not arise from administrative decisions but rather by court order in the context of criminal judicial proceedings. For example, concerning anti-social behaviour by children between the ages of 12 and 18, the police may issue an anti-social behaviour warning to the child, arrange a meeting with the child’s parents or legal guardians to discuss the anti-social behaviour, and may request the child and/or his or her parents or legal guardians to enter into a good behaviour contract[footnoteRef:22]. There is no appeal provided for in respect of these matters. However, if the child continues to behave in an anti-social manner or has breached the good behaviour contract, the police may apply to the Children Court for a behaviour order[footnoteRef:23]. As noted in the Study to collect data on children’s involvement in criminal judicial proceedings, the Children Court is the name for the District Court when it is dealing with criminal proceedings concerning children. There is an appeal procedure from a decision of the Children Court to the Circuit Court, including an appeal against a decision to make a behaviour order[footnoteRef:24].  [22:  Part 13 of the Criminal Justice Act 2006.]  [23:  Section 257D of the Children Act 2001 (as inserted by Part 13 of the Criminal Justice Act 2006).]  [24:  Section 257E of the Children Act 2001 (as inserted by Part 13 of the Criminal Justice Act 2006).] 

Similarly, in relation to certain road traffic offences, the police may issue a fixed charge notice in respect of certain offences, which allows the driver of a vehicle who has been detected of committing certain offences under the Road Traffic Acts to pay a fixed charge or fine as an alternative to going to court to answer the driving offence. The rules concerning fixed charge notices do not seem to draw any distinction between adults and children[footnoteRef:25]. However, where a person has been issued with a fixed charge notice and does not agree to pay the fixed charge or fine, the case will proceed by the issuing of a criminal summons and thereafter the proceedings will be handled according to the rules governing criminal proceedings. [25:  Part 3 of the Road Traffic Act 2010.] 

As noted in the Study to collect data on children’s involvement in civil judicial proceedings, child protection and child care proceedings are dealt with under civil proceedings in Ireland. The placement of children in care can be decided by an administrative decision rather than a court decision if the parents’ consent to the placement. This is known as the voluntary care procedure which is provided by section 4 of the Child Care Act 1991. As this is a voluntary decision, there is no appeal against this decision. If the parents or legal guardians of the child do not consent to the placement of the child in care, the HSE may apply to the District Court for a range of orders including an emergency care order[footnoteRef:26]; an interim (temporary) care order[footnoteRef:27]; a full (long-term) care order[footnoteRef:28]; or a supervision order[footnoteRef:29]. [26:  Section 13 of the Child Care Act 1991.]  [27:  Section 17 of the Child Care Act 1991.]  [28:  Section 18 of the Child Care Act 1991.]  [29:  Section 19 of the Child Care Act 1991.] 

There are no specialist institutions in Ireland dealing with children in administrative judicial proceedings, which initiate administrative proceedings/advocate on their behalf or which promote their interests. As noted above, the High Court is the court which will hear an initial application for judicial review of an administrative act by or concerning a child, and there is in general a right of appeal to the Supreme Court (subject to certain specified statutory restrictions in particular areas). With regard to the role of child care services/child protection authorities, which is addressed in the Study to collect data on children’s involvement in civil judicial proceedings (Chapter 2), if a child is in need of care or protection which he or she is unlikely to receive at home, the HSE must take the child into care. This can be done through the voluntary care procedure[footnoteRef:30] (which takes place outside of the courts/civil judicial proceedings sphere because the child’s parents or guardians consent to the placement of the child in care) or the HSE can apply to the District Court for a care order under the Child Care Act 1991[footnoteRef:31]. [30:  The voluntary care procedure is set out in section 4 of the Child Care Act 1991.]  [31:  The orders which the HSE can seek from the court include an emergency care order pursuant to section 13 of the Child Care Act 1991; an interim (temporary) care order pursuant to section 17 of the Child Care Act 1991; a full (long-term) care order pursuant to section 18 of the Child Care Act 1991; or a supervision order pursuant to section 19 of the Child Care Act 1991.] 


At present there are no special family courts in Ireland. In general, however, family law proceedings are heard in different venues and/or on different days to general civil proceedings. For example, in Dublin there are five District Courts and three Circuit Courts dedicated to hearing family law matters. Outside of Dublin, specific days or times are set aside for family law hearings.  The Government recently proposed an amendment of the Constitution to provide for the establishment of a specialised family court system. This proposal is currently subject to a consultation process and it has been provisionally indicated that any referendum in respect of this proposal will not take place in 2014 at the earliest[footnoteRef:32]. The Children Court is a special youth criminal court dealing with children above the age of criminal responsibility, which is addressed in the Study to collect data on children’s involvement in criminal judicial proceedings (Chapter 1). [32:  Press release, Irish Government News Service “Government approves in principle a future referendum on Article 34 of the Constitution”, 17 July 2012.] 
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There is no provision in Irish law setting out the main principles or objectives for children’s involvement specifically in administrative judicial proceedings, or in judicial proceedings generally. However, as noted in the Study to collect data on children’s involvement in civil judicial proceedings (Chapter 2), in November 2012 the Irish people voted to amend the Constitution of Ireland to insert a proposed new Article 42A titled ‘Children’[footnoteRef:33]. The proposed new Article 42A provides that the State recognises the natural rights of all children and pledges to protect those rights as far as possible. The proposed new Article also includes a provision that, as far as possible, the voice of the child is heard and given due weight in any proceedings brought by the State concerning the safety and welfare of the child, or any proceedings concerning adoption, guardianship, custody or access to a child. In order for the voice of the child to be heard, the child must be capable of forming his or her own views and the weight to be given to the views of the child will depend on the age and maturity of the child[footnoteRef:34]. While the referendum was approved by a majority of voters, to date the new article has not yet come into force because of a legal challenge.  [33:  The constitutional referendum to insert the new Article 42A into the Constitution was held on 10 November 2012. The referendum was approved by a majority of voters, but to date the new article has not yet come into force because of a legal challenge. ]  [34:  Proposed new Article 42A.4.2° of the Constitution of Ireland. See the Thirty First Amendment of the Constitution (Children) Bill 2012.] 

[bookmark: _Toc409615685]Child’s best interests

As stated above, the proposed new Article 42A includes a provision that the best interests of the child must be the paramount consideration in any proceedings brought by the State concerning the safety and welfare of the child, or any proceedings concerning adoption, guardianship, custody or access to a child. It is notable that this statement of the ‘best interests’ principle is limited to proceedings taken by the State in relation to child protection, and in family law disputes concerning adoption, parental responsibility and contact with the child. Thus it is not required that the best interests of the child are the paramount consideration in all proceedings concerning the child and it would appear that this principle may not be applicable in administrative judicial proceedings unless those proceedings have been instituted by the State. As noted above, while the referendum was approved by a majority of voters, to date the new article has not yet come into force because of a legal challenge.  

There are also judicial statements endorsing the best interests’ principle in Irish law, and which clearly indicate that it is for the courts to determine what is in the best interests of the child[footnoteRef:35]. However, there are no formal rules or guidelines indicating how the best interests of the child are to be determined. Nor are there any checklists or protocols in place in Irish law to determine the child’s best interests.  [35:  For example, in the Supreme Court decision of Southern Health Board v CH [1996] 1 I.R. 219 Mr Justice O’Flaherty stated “the court must undertake an investigation of what is in the best interests of the child… the judge is in essence required to inquire as to what is in the best interests of the child.”] 


Regarding the extent to which the child is involved in assessing what his or her best interests would be, the proposed new Article 42A also makes provision for the introduction of laws providing that the views of the child must be heard and given due weight in all proceedings taken by the State for the purpose of protecting the safety and welfare of the child, or concerning the adoption, guardianship or custody of the child, provided that the child is capable of forming his or her views. However, as noted above, this provision has not yet come into force. 

There is no provision in Irish law regarding review of administrative acts, or in general, which requires due account to be taken of all child’s interests at stake, including psychological and physical well-being and legal, social and economic interests. Furthermore, where more than one child is involved in the same procedure or case, there are no rules or guidelines in Irish law providing for the separate assessment of the best interests of the child with a view to reconciling possible conflicting interests of children. 

Under the Child Care Act 1991, the HSE has a statutory duty to promote the welfare of children who are not receiving adequate care and protection[footnoteRef:36]. When carrying out its statutory duty the HSE must have regard to the principle that it is generally in the best interests of the child to be brought up in his/her own family[footnoteRef:37]. The HSE must also, having regard to the rights and duties of the parents, regard the welfare of the child as the first and paramount consideration and consider the wishes of the child as far as practicable[footnoteRef:38]. Among other things, the HSE is required to identify children who are not receiving adequate care and protection and to co-ordinate information on children from all relevant sources and provide child care and family support services with the aim of helping parents to care for their children and to avoid the need for such children to be taken into care[footnoteRef:39].  [36:  Section 3(2)(a) of the Child Care Act 1991.]  [37:  Section 3(2)(c) of the Child Care Act 1991.]  [38:  Section 3(2)(b) of the Child Care Act 1991.]  [39:  National Standards for the Protection and Welfare of Children for Health Service Executive Children and Family Services, (July 2012) (Health Information and Quality Authority).] 

[bookmark: _Toc409615686]Evolving capacity

There are no formal, specific measures in place in Ireland to ensure respect for the child’s evolving capacity in the context of administrative judicial proceedings, or in general. However, it can be said that this is to some extent implicitly recognised when the courts are taking into account the child’s wishes having regard to his or her age and understanding[footnoteRef:40]. There are no statutory age limits for expressing views (i.e. there is no formal provision stating an age limit below which the court does not even examine whether the child is mature enough to express his or her views). As noted above, the proposed new Article 42A makes provision for the introduction of laws providing that the views of the child must be heard and given due weight in all proceedings taken by the State for the purpose of protecting the safety and welfare of the child, or concerning the adoption, guardianship or custody of the child, provided that the child is capable of forming his or her views. However, as noted above, this provision has not yet come into force.  [40:  See, for instance, FN v CO [2004] IEHC 60.] 

[bookmark: _Toc409615687]Protection from discrimination

There are no formal measures in place in Ireland to ensure general protection from discrimination in administrative judicial proceedings, i.e. to prevent any form of discrimination against children, including in relation to age and capacity. However, general equality legislation in Ireland prohibits discrimination on nine grounds, including age, and allows a person who has been discriminated against to make a complaint to the Equality Tribunal; however, the equality legislation goes on to say that treating a person who has not reached 18 years of age less favourably or more favourably than another, whatever that other person's age, cannot not be regarded as discrimination on the age ground[footnoteRef:41]. This clearly limits the application of the non-discrimination principle to children under the age of 18.  [41:  Section 3 of the Equal Status Act 2000.] 


Children who are unhappy with their treatment by a public authority may complain to the Ombudsman for Children. The Office of the Ombudsman for Children was established in 2002[footnoteRef:42]. The Ombudsman is given the power to investigate complaints made by children against public authorities or schools and voluntary hospitals[footnoteRef:43], and to make recommendations on foot of such complaints[footnoteRef:44]. A complaint can be made to the Ombudsman by a child, or on behalf of a child by his or her parents[footnoteRef:45]. However, where a complaint is made by a child or on behalf of a child by a person other than the child’s parent the Ombudsman for Children will, before investigating the complaint, inform a parent of the child of the complaint[footnoteRef:46]. Where the Ombudsman for Children upholds the complaint, he/she may issue a report which recommends to the public authority, school or hospital concerned that (a) further consideration of the matter by that authority, (b) that the matter in relation to which the action was taken be further considered, (c) that specified measures be taken to remedy the matter; or (d) that the reasons for taking the action be given to the Ombudsman for Children[footnoteRef:47]. If the Ombudsman for Children thinks fit to do so, he/she may request the public authority, school or voluntary hospital concerned to notify him/her within a specified time of its response to the recommendation[footnoteRef:48]. If the Ombudsman for Children is not satisfied with the measures taken by the public authority, school or hospital concerned, he/she may prepare a special report on the matter to be included in the annual report[footnoteRef:49]. [42:  Ombudsman for Children Act 2002.]  [43:  The term ‘voluntary hospital’ is defined by the Health Act 2004 as a hospital which is substantially funded by means of an arrangement with the Health Service Executive under section 38 of the Health Act 2004 and the governing authority of which is not the Health Service Executive or a committee of it.]  [44:  Sections 8 and 9 of the Ombudsman for Children Act 2002. However, it should be noted that the definition of a public authority does not extend to the courts or courts officers.]  [45:  Section 10 of the Ombudsman for Children Act 2002.]  [46:  Section 10(1)(c) of the Ombudsman for Children Act 2002.]  [47:  Section 13(3) of the Ombudsman for Children Act 2002.]  [48:  Section 13(3) of the Ombudsman for Children Act 2002.]  [49:  Section 13(5) of the Ombudsman for Children Act 2002.] 

[bookmark: _Toc409615688]Special protection and assistance to vulnerable children

No special measures were identified in Irish law to provide special protection and assistance in the context of judicial proceedings to very young children, children with disabilities, homeless and street children, Roma children, and children in the care of the State including residential institutions. However, certain measures exist to assist migrant children, refugee and asylum seeking children as well as unaccompanied children.

Where it appears to an immigration officer or an authorised officer that a child under the age of 18 years, who has either arrived at the frontiers of the State or has entered the State, is not in the custody of any person, the officer must inform the HSE and thereafter the provisions of the Child Care Act 1991 apply. This means that the child may be taken into the care of the HSE, either by way of the voluntary care procedure[footnoteRef:50] or by the HSE bringing an application for a care order before the court[footnoteRef:51]. If an unaccompanied child is in the care of the HSE and it appears to the HSE that an application for asylum should be made by or on behalf of the child, the HSE must arrange for the appointment of a specified person (in practice, almost always a social worker employed by the HSE) to make that application on behalf of the child. The social worker will then assist the child throughout the course of the asylum process, including accompanying the child to interviews. There is no provision in Irish law for the appointment of a guardian ad litem in such cases, although it has been recommended by the Ombudsman for Children[footnoteRef:52] and the Irish Refugee Council[footnoteRef:53] that this should be done.  [50:  Pursuant to section 4 of the Child Care Act 1991.]  [51:  As noted above, the orders which the HSE can seek from the court include an emergency care order pursuant to section 13 of the Child Care Act 1991; an interim (temporary) care order pursuant to section 17 of the Child Care Act 1991; a full (long-term) care order pursuant to section 18 of the Child Care Act 1991; or a supervision order pursuant to section 19 of the Child Care Act 1991. ]  [52:  Office of the Ombudsman for Children, Advice on the Immigration, Residence and Protection Bill 2008 (OCO, Dublin).]  [53:  Irish Refugee Council, Closing a protection gap: National Report 2010-2011, (IRC, Dublin).] 


All asylum seekers in Ireland, including separated children, are entitled to legal representation by the Refugee Legal Service (which is a specified division of the Legal Aid Board). The Refugee Legal Service provides free legal aid to asylum seekers, although there may be a requirement to make a contribution to the cost of the service if the asylum seeker has income or capital above a certain limit[footnoteRef:54]. [54:  Further information on the contributions which may be required and the relevant thresholds in respect of income and capital is available at the Legal Aid Board website. ] 

[bookmark: _Toc409615689]Monitoring mechanisms, multidisciplinary approach and training 
[bookmark: _Toc409615690]Monitoring mechanisms 

As noted above, the Office of the Ombudsman for Children was established in Ireland in 2002[footnoteRef:55]. In addition to the Ombudsman’s role in respect of complaints, the Ombudsman for Children also has the power to advise the Minister for Health and Children, or any other Minister of Government, on the development and co-ordination of policy relating to children, and may monitor and review generally the operation of legislation concerning matters that relate to the rights and welfare of children[footnoteRef:56]. The Ombudsman for Children is also authorised to undertake, promote or publish research into any matter relating to the rights and welfare of children[footnoteRef:57].  [55:  Ombudsman for Children Act 2002.]  [56:  Section 7(1) of the Ombudsman for Children Act 2002.]  [57:  Section 7(3) of the Ombudsman for Children Act 2002.] 


Reports and publications of the Ombudsman for Children in Ireland regularly refer to international standards of child-friendly justice. For example, in June 2013, the Ombudsman for Children published her advice to Government on the Courts Bill 2013 which contained proposals for reform of the in camera rule (which protects the privacy of children involved in judicial proceedings), citing Article 16 (the child's right to privacy) of the United Nations Convention on the Rights of the Child and Article 8 of the United Nations Standard Minimum Rules for the Administration of Juvenile Justice[footnoteRef:58]. The aim of the reform was to relax the in camera rule to allow members of the press attend and report on such cases, although strict rules remain in place prohibiting publication of information which could identify the child. The Ombudsman for Children was concerned that this reform was not in the best interests of the child as it might lead to identification of children and might therefore cause children to retract child abuse disclosures and deter parties from going to court. However, the Ombudsman’s concerns did not result in an amendment to the Courts Bill 2013, which is now in force.  [58:  Office of the Ombudsman for Children, Advice on the Courts Bill 2013, (OCO, Dublin).] 


The Ombudsman for Children has also published a report on proposed legislation in the area of asylum and immigration, expressing particular concern that the proposed legislation did not sufficiently take into account the particular vulnerability of children and the need to provide them with special assistance and protection[footnoteRef:59]. This legislation was subsequently withdrawn and it is expected that a new draft will be published in 2014. It is unclear whether the recommendations of the Ombudsman for Children will be taken into account in this new draft. [59:  Office of the Ombudsman for Children, Advice on the Immigration, Residence and Protection Bill 2008 (OCO, Dublin).] 


Since 2006, the government of Ireland has appointed a Special Rapporteur on Child Protection to report on legal developments relating to the protection of children and assess what impact, if any, litigation in national and international courts will have on child protection. The Special Rapporteur publishes an annual report setting out the results of the previous year’s work and making recommendations for legal reforms where necessary.
[bookmark: _Toc409615691]Multidisciplinary measures[footnoteRef:60]  [60:  Since this report was written, and after the reference date for this study (1 June 2012), the Department of Children and Youth Affairs adopted the Children First Sectoral Implementation Plan 2013, which sets out arrangements for a children first interdepartmental group (oversight role) and with regard to interaction with statutory authorities. ] 


There are no formal multidisciplinary measures in place in Ireland to ensure close cooperation between different professionals in order to obtain a comprehensive understanding of the child, and assess his/her legal, psychological, social, emotional, physical and cognitive situation with full respect for the child's right to private and family life. There is no legal obligation on the courts in administrative proceedings, or in general, to obtain such a multi-disciplinary understanding of the child. Nor are there any formalised operational cooperation procedures or common assessment frameworks for professionals working in different Government departments and agencies with or for children involved in administrative judicial proceedings. 

However, all organisations, including Government departments, schools, health services, public sector agencies, clubs and leisure sector, funded organisations, private and voluntary establishments, that are in contact with or providing services to children, have an overall corporate duty and responsibility to safeguard children. Among others, these organisations designate a liaison person who is responsible for reporting concerns about child’s welfare to the HSE or the police. Organisations and public authorities involved must co-operate in the ongoing assessment and management of the case[footnoteRef:61].  [61:  More information available at the webpage of the Department of Children and Youth Affairs.] 


In relation to children below the MACR, if the police have reasonable grounds for believing that the child is not receiving adequate care and attention, then they must notify the HSE of the name, age and address of the child and the circumstances in which the child came to the attention of the police. In relation to children with mental health disorders, if a child has been diagnosed with a mental disorder and an application is made to the District Court by the HSE for an order permitting involuntary detention of the child, social workers will be involved in making such application and in giving evidence to the court as witnesses explaining why it is thought that the order is necessary. 

In the context of general migration, there are no formal legal guidelines, policies or protocols in place which deal with co-ordination between the police and the HSE in cases where the deportation of a child is proposed. This was identified as a significant problem by one legal practitioner interviewed, who felt that it could lead to inconsistent decision-making by the immigration authorities, and also that there was a lack of awareness of the appropriate role for social workers in such cases which could result in the necessary steps to protect the child being overlooked in some instances[footnoteRef:62].  [62:  Information obtained in interview with legal practitioner.] 

[bookmark: _Toc409615692]Interactions between criminal, civil and/or administrative judicial proceedings

There are no formal rules or guidelines which apply where a case involves interactions between criminal, civil and/or administrative judicial proceedings, or in general, in order to encourage the relevant organisations to co-ordinate their activities. There are no formalised operational cooperation procedures in Irish law to facilitate the interactions between the relevant organisations involved in criminal, civil and/or administrative judicial proceedings, or in general.

[bookmark: _Toc409615693]Training and vetting requirements

No specific training requirements were identified for judges and lawyers who are in contact with the child during administrative proceedings, or in general, in Ireland. Social workers may be involved in administrative judicial proceedings if an application is made for judicial review of a decision of the District or Circuit Court in relation to child protection proceedings. The Children First Guidelines state that it is the responsibility of the HSE to provide training and supervision for all its staff undertaking child protection and welfare work, including social workers. Furthermore, the guidelines explicitly state that it is the responsibility of the HSE to ensure that staff carrying out child protection and welfare enquiries have sufficient training and experience in interviewing children[footnoteRef:63]. [63:  Para.6.4.8 of the Children First: National Guidance for the Protection and Welfare of Children.] 


There are no formal legal requirements for a person to act as a guardian ad litem in Ireland; however, guidelines Giving a Voice to Children’s Wishes, Feelings and Interests published by the Children Acts Advisory Board in 2009 stipulate that to be eligible for appointment to the role of guardian ad litem, candidates must have a recognised third level qualification in social work, psychology or other third level qualification relevant to the role, and must have at least five years’ postgraduate experience of working directly in child welfare/protection systems. According to the Department of Justice and Equality, the courts have access to information on qualifications of guardians ad litem and make specific appointments based on their areas of expertise and experience[footnoteRef:64]. [64:  Information provided by the Irish Department of Justice and Equality.] 


In the field of asylum, the Refugee Appeals Tribunal (RAT) assigns children’s appeals to a specified panel of decision-makers who have received specialised training facilitated by the UN High Commissioner for Refugees (UNHCR) in relation to asylum applications by children, and in particular separated children. This training involves presentations from a number of child care experts, with a focus on issues such as psychological needs, child specific aspects of the refugee process, the role of the social worker and other issues particular to refugee determination for separated children[footnoteRef:65].  [65:  Ruedeman, S. (2008), “The Separated Child’s Credibility in the Asylum Process”, The Researcher (Legal Aid Board, Dublin).] 


An Garda Síochána is the national police force in Ireland. The An Garda Síochána Vetting Unit conducts garda (police) vetting for organisations that have been registered with it. Garda vetting is conducted in respect of people working in a full-time, part-time, and voluntary or student placement capacity in a position with a registered society, through which they have unsupervised access to children. At present, garda vetting operates as a non-statutory scheme. However, the Oireachtas (Irish parliament) has recently passed the National Vetting Bureau (Children and Vulnerable Persons) Act 2012 which provides for the establishment of a national vetting bureau. The Act provides that registered organisations cannot employ a person to undertake work or activities with children unless that person has received a vetting clearance from the vetting bureau[footnoteRef:66]. However, it should be noted that the National Vetting Bureau (Children and Vulnerable Persons) Act 2012 has not yet come into force in Ireland, as it requires a Ministerial order to acquire the force of law, which has not been issued to date. [66:  Section 12 of the National Vetting Bureau (Children and Vulnerable Persons) Act 2012. Breach of this requirement is a criminal offence punishable pursuant to section 27 of the National Vetting Bureau (Children and Vulnerable Persons) Act 2012.] 






[bookmark: _Toc401654870][bookmark: _Toc409615694]Child-friendly justice in administrative judicial proceedings
[bookmark: _The_child_as][bookmark: _Toc338234110][bookmark: _Toc401654871][bookmark: _Toc409615695]The child as an actor in administrative judicial proceedings
[bookmark: _Toc409615696]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, health, administrative sanctions and offences below the MACR. 
The general procedural rules described below apply to the sectors of asylum, migration, education, health, placement into care, administrative sanctions, and offences that have been committed by children below MACR. However, when specific rules apply, these will be discussed in separate subheadings below.

As explained in Section 1, in Irish law decisions of administrative authorities are subject to judicial review by the High Court rather than by way of appeal (although certain exceptions exist, as in the case of refugee appeals, discussed below). In that regard there are no statutory or policy provisions in Ireland specifying the age at which a child can participate in administrative judicial proceedings or on the age at which a child can make an appeal to a court against an administrative decision.
The child as a plaintiff 

Judicial review proceedings are a form of civil proceeding under Irish law. As noted in the Study to collect data on children’s involvement in civil judicial proceedings, in Irish law children below the age of 18 may not act on their own behalf in civil judicial proceedings. As judicial review is a civil judicial proceeding, this rule equally applies in this context. Therefore, a child below the age of 18 who wishes to challenge the lawfulness of a decision of an administrative authority (in any context) may only do so by acting through a guardian ad litem or next friend (i.e. litigation friend). The next friend is usually a parent or legal guardian of the child[footnoteRef:67]. If the child does not have parents or guardians, the court can appoint a person to act as next friend for the purpose of the administrative judicial proceedings[footnoteRef:68]. The Rules of the Superior Courts 1986 do not make provision for the judge or the court to have a discretionary power to grant dispensation as to the minimum age at which a child can bring a case before a court. When the child reaches the age of 18 during the proceedings, the guardian ad litem or next friend may apply for a certificate that the child may proceed in his or her own name[footnoteRef:69]. [67:  In Irish law, the terms “guardian” or “legal guardian” have a very different meaning to “guardian ad litem”. The guardian or legal guardian is usually the parent of the child or where the child’s parents are dead, the court may appoint a guardian in their place. A guardian ad litem in Ireland is a professional who may be appointed by the court to inform the court of the child’s views and also to advise the court on the best interests of the child. The guardian ad litem in Irish law has no legal responsibility for the child and has no authority to make decisions in respect of the child.]  [68:  Order 15, rule 16 of the Rules of the Superior Courts 1986.]  [69:  Order 15, rule 16 of the Rules of the Superior Courts 1986.] 


There are no statutory or policy provisions in Ireland regulating how a child may make an application for judicial review of a decision of an administrative authority. As noted above, it is a condition that the child may only seek judicial review by acting through a guardian ad litem or next friend. The Rules of the Superior Courts 1986 do not provide that the judge or court has discretionary power to waive the conditions or limits attached to a child participating in judicial proceedings. There are no formal statutory or policy provisions in Ireland setting out the conditions attached to representation of the child by a legal representative or guardian in administrative judicial proceedings. 
The child as a defendant

In Irish law a child may be sued at any age, but is referred to as a minor defendant. A child defendant cannot defend proceedings in his or her own name and must do so through a guardian ad litem[footnoteRef:70]. Thus, the same rules as in the case of child plaintiffs apply.  [70:  Shannon, G., Child Law (2nd edn, Round Hall, 2010) p. 69.] 

The child as a witness

As judicial review concerns the lawfulness of a decision of an administrative authority, the proceedings concern matters of law rather than matters of fact and there is no need for the child to act as a witness. As children under the age of 18 must be represented by a guardian ad litem or next friend in all civil judicial proceedings, including administrative judicial proceedings, if there is a matter of fact which must be addressed, the guardian ad litem or the next friend may swear an affidavit[footnoteRef:71]. [71:  An affidavit in Ireland is a written sworn statement from a witness in a case. See Odia v Minister for Justice [2011] IEHC 48.] 

The child as a subject of proceedings

Where administrative judicial proceedings have issued and either the issue raised in the proceedings, or the outcome of the proceedings, will affect a child, it is possible that the child could be joined in the proceedings as a notice party (represented by his or her guardian ad litem)[footnoteRef:72]. If a child is near to the age of procedural capacity (e.g. 16 or 17) the High Court may appoint a solicitor to represent the views of such child in administrative judicial proceedings which concern the child without the need for a guardian ad litem[footnoteRef:73]. However, no child-specific rules or guidelines were identified in Irish law in this regard; it would therefore seem that the circumstances in which a child will be joined as a notice party in judicial review proceedings is approached on an ad hoc basis rather than on a systematic basis.  [72:  For example, Odia v Minister for Justice [2011] IEHC 48 was about an application for judicial review concerning the deportation of a Nigerian national from Ireland. He had two children (age six at the time of the decision) residing in Ireland in the care of the HSE after the District Court made full care orders pursuant to s.18 of the Child Care Act 1991. The children were joined as notice parties in the judicial review proceedings, represented by their guardian ad litem, who informed the court that in her view it was in the best interests of the children that their access with their father be maintained. ]  [73:  Information obtained in interview with legal practitioner.] 

[bookmark: _Toc409615697]Procedural rules applicable to children involved in asylum proceedings
The child as a plaintiff/subject of proceedings

Where a child is the subject of a decision in the asylum field, an application may be brought to seek judicial review of that decision. As noted above, a child under the age of 18 is not competent under Irish law to institute judicial proceedings, so the application must be brought on behalf of the child by a guardian ad litem or next friend. The procedure for seeking judicial review of asylum decisions is set out in section 5 of the Illegal Immigrants (Trafficking) Act 2000. This procedure applies to adults and children alike. 

For accompanied children in asylum proceedings who arrive in Ireland with their parents or legal guardian the same rules apply as for children in administrative judicial proceedings in general. However, where an unaccompanied child seeks asylum that application must be made on behalf of the child by a person nominated by the HSE for that purpose, in practice a social worker who is employed by the HSE[footnoteRef:74].  [74:  Section 8(5) of the Refugee Act 1996.] 

The child as a defendant

If the Refugee Appeals Tribunal (RAT) decides in favour of the child (i.e. to grant refugee status) there is no appeal possible by the State authorities against such decision. Therefore the issue of the child as defendant does not arise in the context of asylum proceedings in Ireland. 

The child as a witness

Where an application for asylum has been made on behalf of a child, whether accompanied or unaccompanied, it is possible that such child may be heard as a witness by the RAT when deciding the child’s appeal. However, there are no formal rules or guidelines available which govern how and when the RAT should hear evidence from a child seeking asylum, nor the procedure governing such hearings[footnoteRef:75]. [75:  Confirmed in interview with legal practitioner.] 

[bookmark: _Toc409615698]Procedural rules applicable to children involved in migration proceedings
As in asylum cases, the procedure for seeking judicial review of migration decisions is set out in section 5 of the Illegal Immigrants (Trafficking) Act 2000. 
The child as a plaintiff/defendant 

In the migration context, for accompanied children who arrive to Ireland with their parents or guardians or apply for an immigration permission through their parents or guardian the same rules apply as for children in administrative judicial proceedings in general. In Irish law, any person who arrives or is present in the State without permission is unlawfully in the State and may be subject to a proposal to deport[footnoteRef:76]. These rules do not make any distinction between adults and children. A child may challenge a decision to make a deportation decision by bringing judicial review proceedings acting through a guardian ad litem or next friend, and may not access the court in his or her own right.  [76:  Section 3 of the Immigration Act 1999.] 

The child as a witness

Migration applications (as distinct from asylum applications) in Ireland are not the subject of an oral hearing. Such applications are made in writing to the immigration authorities and are decided “on the papers”[footnoteRef:77]. There are therefore no circumstances in which a child might be called to give evidence as a witness in migration proceedings in Ireland.  [77:  Confirmed in interview with legal practitioner.] 

The child as a subject of proceedings

A child may be the subject of an application for an immigration permission[footnoteRef:78]. As noted above, such applications are not the subject of an oral hearing; such applications are made in writing to the immigration authorities and are decided “on the papers”[footnoteRef:79]. There are no rules or guidelines governing how a child who is the subject of an application for an immigration permission may participate in that application under Irish law.  [78:  For example, pursuant to section 4 of the Immigration Act 2004.]  [79:  Confirmed in interview with legal practitioner.] 

[bookmark: _Toc409615699]Procedural rules applicable to children involved in proceedings for placement into care 
The child as a plaintiff/defendant

The rules applicable to children involved in proceedings for placement of children into care are addressed in the Study to collect data on children’s involvement in civil judicial proceedings. As explained there, if a child is in need of care or protection which he or she is unlikely to receive at home, the HSE must take the child into care. This can be done through the voluntary care procedure[footnoteRef:80] (which takes place outside of the courts/civil judicial proceedings sphere because the child’s parents or guardians consent to the placement of the child in care); or the HSE can apply to the District Court for a care order under the Child Care Act 1991[footnoteRef:81]. As noted above, a child under the age of 18 may only exercise rights in administrative judicial proceedings through a guardian ad litem or next friend and may not exercise such rights in their own right. These provisions do not differ having regard to different age groups. There are no rules for very young children.  [80:  The voluntary care procedure is set out in section 4 of the Child Care Act 1991.]  [81:  The orders which the HSE can seek from the court include an emergency care order pursuant to section 13 of the Child Care Act 1991; an interim (temporary) care order pursuant to section 17 of the Child Care Act 1991; a full (long-term) care order pursuant to section 18 of the Child Care Act 1991; or a supervision order pursuant to section 19 of the Child Care Act 1991.] 

The child as a witness

The law states that a court can accept evidence in any civil proceedings from a child under 14 years of age without the child taking the oath[footnoteRef:82]. The court must be satisfied that the child is capable of giving an intelligible account of what he or she witnessed in order to receive such evidence. There is no rule of law requiring the agreement of the parent/guardian for the participation of the child in the proceedings as a witness, but it is possible that a parent or guardian could object to the child being called as a witness. There are no rules regarding whether a child can refuse to be a witness in cases against his or her parents and close relatives. However, while the voice of a child may be heard by a judge in such cases, this would not involve the child as a witness who is required to give evidence against his or her parents.  [82:  Section 28 of the Children Act 1997. ] 

The child as a subject of proceedings

Where the HSE applies for a care order in respect of a child (i.e., an order taking the child into care), the court may join the child as a party in the proceedings in his or her own right where it is satisfied that having regard to the age, understanding and wishes of the child and the circumstances of the case that it is necessary in the interests of the child and in the interests of justice to do so[footnoteRef:83]. The making of any such order does not require the intervention of a next friend in respect of the child. Where a child is a party to the proceedings, the court may, if it thinks fit, appoint a solicitor to represent the child in the proceedings and give directions as to the performance of his/her duties (which may include, if necessary, directions in relation to the instruction of counsel)[footnoteRef:84]. Where the child is not a party to the proceedings, the court may appoint a guardian ad litem in any proceedings where the HSE seeks a care order in respect of a child, where the court is satisfied that it is in the interests of the child and the interests of justice to do so[footnoteRef:85] [83:  Section 25(1) of the Child Care Act 1991. ]  [84:  Section 25(2) of the Child Care Act 1991.]  [85:  Section 26 of the Child Care Act 1991.] 

[bookmark: _Toc372871227][bookmark: _Toc409615700][bookmark: _Toc338234111]Provision of information 
[bookmark: _Toc409615701]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, health, placement into care, administrative sanctions and offences committed by children below MACR
The general procedural rules described below apply to the sectors of asylum, migration, education, health, placement into care, administrative sanctions and offences committed by children below MACR. 
The child as a plaintiff/defendant/witness/subject of proceedings

There are no statutory or policy provisions in place in Ireland to ensure that a child is promptly and adequately informed of their rights and obligations in administrative judicial proceedings, or in general. Nor are there any statutory provisions in Ireland on the right of a child to be informed of their rights by social services or any other competent authority when they come into contact with them. There are very few examples of information services that provide information and advice to children about their rights and available support services in administrative proceedings. However, one example was identified – the “Your guide to living in residential care” information booklet which is published by EPIC, a non-governmental organisation working to empower people in care. This booklet provides information to children living in residential care to help children understand when, how and why certain decisions are made about their care. 

Children First National Guidance 2011 is the national guidance in Ireland on child welfare and protection. It states what organisations, including the HSE (social services), need to do to keep children safe, and what different authorities, and the general public, should do if they are concerned about a child’s safety and welfare. Although the national guidelines address the role of the social worker in interviewing a child in the context of child protection concerns, there is no provision in these guidelines on the right of the child to be informed of their rights by the social services or any other competent authority when they come into contact with them. 

There are no statutory or policy provisions in Ireland on the child’s right to information in particular with respect to rights (including social and civil rights), systems and procedures involved, consequences of the procedure, time and place of court procedures, general progress and outcome of the procedure, including communication of court rulings, review of decisions affecting the child, rights of remedy for violations of rights, availability of support services and access to documents. Such information in practice may be communicated to the child by the parents, but there is no statutory or policy provision in Irish law which deals with this. Furthermore, there are  no statutory or policy provisions in Ireland to ensure that that parents, guardians, or guardians ad litem, legal representatives (e.g. adult relative) and lawyers are informed on all aspects of judicial proceedings[footnoteRef:86].  [86:  Parents are defined by the Council of Europe Guidelines and for the purpose of this study as person(s) with parental responsibility, according to national law. In case the parent(s) is/are absent or no longer holding parental responsibility, this can be a guardian or an appointed legal representative.] 


In cases where a guardian ad litem has been appointed[footnoteRef:87], the guardian ad litem may provide this information. The Children Acts Advisory Board (CAAB) is authorised to publish guidance on these matters[footnoteRef:88]. The Board published its guidelines, Giving a Voice to Children’s Wishes, Feelings and Interests, in 2009. These guidelines require the guardian ad litem to ensure the child is aware of what is happening throughout the proceedings and of their outcome. The guidelines also require the guardian ad litem to take into account the age and/or level of maturity of the child and using his/her professional judgement, consider sharing some or all of the contents of his/her report with the child. The guardian ad litem is also obliged to meet the child as often as necessary to be satisfied that his or her wishes, feelings and interests are adequately represented to the court. [87:  At present in Irish law, guardians ad litem may only be appointed in child care or child protection proceedings. ]  [88:  Section 20 of the Child Care (Amendment) Act 2007.] 


No guidance was identified in Ireland for court authorities, law-enforcement agents or defence counsels to ensure that children or their parents/guardians are informed of the availability of support services (health, social, legal advice, interpretation and translation) and of other organisations that can provide support measures and on how to effectively access them. 

There are no general statutory or policy provisions in Ireland to ensure that information is effectively delivered to the child in administrative judicial proceedings, or in general. There is therefore no general requirement to provide information in a child-friendly manner in a language children understand, taking into account the age, maturity, gender and cultural sensitivity of the child. However, in the context of child protection/child care proceedings, the national guidelines for guardians ad litem state that in order to ensure inclusiveness, the guardian ad litem must ensure that the child is aware of what is happening throughout the proceedings and of the outcome, and taking into account the age and/or level of maturity of the child and using professional judgement, must consider sharing some or all of the contents of his or her reports with the child[footnoteRef:89]. The guidelines also state that when child protection proceedings have concluded, the guardian ad litem must advise the child of the outcome of the case. Other than these specific guidelines to guardians ad litem in civil proceedings concerning child protection or child welfare, there are no specific codes of conduct or policy guidelines that are given to professionals concerned to ensure that children effectively receive the information.   [89:  Children Acts Advisory Board, National Guidelines, at p.4.] 


There are no statutory or policy provisions in Ireland to ensure children receive information on special arrangements available in order to protect their best interests if they are resident in a different Member State. 
[bookmark: _Toc372871228][bookmark: _Toc409615702][bookmark: _Toc338234112]Protection of the child’s private and family life 
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The general procedural rules described below apply to the sectors of asylum, migration education, health, placement into care, administrative sanctions and offences committed by children below MACR. However, when specific rules apply, they will be described in separate subparagraphs below.
The child as a plaintiff/defendant/witness/subject of proceedings

The Data Protection Acts 1988-2003 state that information held by data controllers must be accurate, only made available to those that should have it and only used for specified purposes. The Data Protection Acts 1988-2003 do not make any separate or specific provision in relation to data protection and/or confidentiality in respect of children. Therefore, it seems that the parents or legal guardians of a child would be responsible for the protection of the child’s personal data in Ireland pursuant to their legal responsibilities in respect of the child. 

As noted in the Study to collect data on children’s involvement in civil judicial proceedings, Irish law requires that justice is administered in public save in special and limited cases prescribed by law[footnoteRef:90]. Examples of such cases, where the proceedings are heard in private include family law matters and cases concerning children[footnoteRef:91]. Thus, administrative judicial proceedings concerning children may be subject to the “in camera” rule, which means that the members of the public and media may be excluded from such hearings, which may only be attended by the parties involved in the particular case and their legal representatives. The in camera rule also operates to ban identification of the parties in such cases and disclosure of documents used in any such proceedings[footnoteRef:92]. The provisions regarding the in camera rule in Ireland do not differ for different age groups. [90:  Article 34.1 of the Irish Constitution.]  [91:  Section 45(1) of the Courts (Supplemental Provisions) Act 1961 prescribes cases where justice may be administered otherwise than in public, including ‘(b) matrimonial causes and matters” and (c) lunacy and minor matters’.]  [92:  Law Reform Commission of Ireland (2007), Consultation Paper on the Consolidation and Reform of the Courts Acts (LRC, Dublin ) para.3.74.] 


The law in Ireland was recently changed in relation to publicity of trials and the in camera rule to allow genuine representatives of the media to attend proceedings concerning children[footnoteRef:93]. However, a court may exclude or restrict the attendance of journalists or may prohibit or restrict publication of details of those proceedings where the court is satisfied that this is necessary in order to protect the anonymity of any party to the proceedings or any child to whom the proceedings relate. In deciding whether to exclude or restrict media access, there are a number of factors the court must consider including the views of any party to the proceedings or the views of a child who is the subject of the proceedings if the court is satisfied that the child is capable of forming his or her own views. [93:  See Courts and Civil Law (Miscellaneous Provisions) Act 2013.] 


The legislation establishing the in camera rule in cases concerning children is expressed in discretionary terms, as judges may hear such cases otherwise than in public. Judges also have discretion in terms of whether and to what extent to restrict media access to cases concerning children which are not being heard in public. The legislation regarding the in camera rule does not state any exceptions to the in camera rule specifically in the context of children. 

Breach of the in camera rule may be regarded as a contempt of court or a criminal offence which is punishable on summary conviction (minor offences) to a maximum fine of €5,000 or 12 months imprisonment; or for conviction on indictment (more serious offences) to a maximum fine of €50,000 or three years imprisonment[footnoteRef:94]. [94:  Section 40A of the Civil Liability and Courts Act 2004 (as amended by section 6 of the Courts and Civil Law (Miscellaneous Provisions) Act 2013.] 


The Press Council of Ireland is an independent authority which regulates the media in Ireland, and which operates a voluntary code of practice for the media in Ireland. The Office of the Press Ombudsman deals with complaints regarding alleged breaches of the code of practice. Principle 9 of the code of practice concerns children, and states that newspapers and magazines must take particular care in seeking and presenting information or comment about a child under the age of 16. The code of practice also calls on editors and journalists to have regard to the vulnerability of children, the age of the child concerned, the sensitivity of the subject matter and what circumstances if any would make a story concerning a child in the public interest.
[bookmark: _Toc409615704]Procedural rules applicable to children involved in asylum proceedings
The child as a plaintiff/subject of proceedings

In the asylum context, there is a legislative requirement that the RAT take all practicable steps to ensure that the identity of an applicant for asylum is kept confidential[footnoteRef:95]. This means that no matter which is likely to lead members of the public to identify an applicant for asylum may be published in a written publication available to the public or be broadcast without the consent of that person. The legislation makes no distinction in relation to the protection of the identity of asylum applicants who are adults or children, and therefore this duty applies in respect of both adults and children. [95:  Section 19 of the Refugee Act 1996.] 

The child as a defendant

As noted above, where the ORAC or RAT makes a decision on whether an asylum applicant (whether adult or child) should be recognised as a refugee, there is no appeal against that decision in Irish law. Therefore there are no circumstances in which a child may be a defendant in asylum appeals.
The child as a witness

No provisions on the child as a witness were identified.
[bookmark: _Toc409615705]Procedural rules applicable to children involved in proceedings for placement into care 
The child as a plaintiff/subject of proceedings

In child care proceedings (concerning whether the court should make an order taking the child into the care of the State), the publication or broadcast of any matter likely to lead the public to identify a child who is or has been the subject of child care proceedings is prohibited[footnoteRef:96]. If any matter is broadcast or published in breach of this requirement, the editor or publisher will be guilty of a criminal offence[footnoteRef:97]. However, the court may dispense with such prohibitions if it is satisfied that it is in the best interests of the child to do so.  [96:  Section 31(1) of the Child Care Act 1991.]  [97:  Section 31(3) of the Child Care Act 1991.] 


The strictness of the absolute in camera rule in family law cases in Ireland was modified in recent years to allow publication of reports of family law proceedings, provided that the report does not identify the parties or any child to whom the proceedings relate[footnoteRef:98]. Furthermore, limited reporting of child care proceedings is allowed provided that the report does not contain any information which would enable the parties to the proceedings or any child to which the proceedings relate to be identified[footnoteRef:99]. A pilot project on reporting in child care proceedings was commenced in 2012 pursuant to the Child Care Act 1991 (Section 29(7)) Regulations. Four volumes of reports have been published as at November 2013[footnoteRef:100].  [98:  See section 40(3) of the Civil Liability and Courts Act 2004.]  [99:  According to Section 3 of the Child Care (Amendment) Act 2007, which amends section 29 of the Child Care Act 1991.]  [100:  Child Care Law Reporting Project.] 


There are no statutory or policy provisions dealing with conflicting interests between parents and children in administrative judicial proceedings, or in general, in Ireland. There is no general provision allowing the court to appoint a guardian ad litem or a special legal representative to represent the interests of the child in these cases. There are no rules or guidelines in Irish law to avoid conflicts between the child and his or her family during judicial proceedings or regarding steps to be taken to avoid any risk of adverse consequences (e.g. generating conflicts between parent(s) and the child) of the judicial proceedings on family relations. 

Detailed rules regarding placement into care were addressed in the Study to collect data on children’s involvement in civil judicial proceedings (Section 3.3)[footnoteRef:101]. [101:  Since this report was written, and after the reference date for this study (1 June 2012), a new practice direction has been issued for the Childcare Courts.] 

The child as a defendant

No specific provisions on the child as a defendant were identified[footnoteRef:102].  [102:  Since this report was written, and after the reference date for this study (1 June 2012), the President of the District Court has issued a practice direction on the Children Court.] 

The child as a witness

No specific provisions on the child as a witness were identified.
[bookmark: _Toc372871229][bookmark: _Toc409615706]Protection from harm during proceedings and interviews and ensuring a child-friendly process 
[bookmark: _Toc409615707]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, health, placement into care, administrative sanctions and offences committed by children below MACR
The general procedural rules described below apply to the sectors of asylum, migration education, health, placement into care, administrative sanctions and offences committed by children below MACR. However, when specific rules apply, they will be described in separate subparagraphs below.
The child as a plaintiff/defendant

As administrative judicial review proceedings concern the lawfulness of the decision made by an administrative authority, such proceedings generally concern issues of law not fact. The child’s presence is therefore not generally required, as administrative judicial proceedings are conducted on the papers and by oral argument from legal representatives, rather than by legal testimony. 

Considering the nature of administrative judicial proceedings in Ireland, there are no statutory or policy provisions to ensure that the burden and hardship of being involved in administrative judicial proceedings, or in general, is minimised and that the child is supported throughout the process. Thus there are no specific provisions concerning children to ensure that relevant decisions and the commencement of proceedings take place without undue delay or that the premises and places where children are involved in administrative proceedings, or in general, are non-intimidating and child-friendly. Nor are there any specific provisions requiring to take into account the child’s age and maturity, any communication difficulties, the child’s views or to ensure that the child understands proceedings, decisions and rulings. No specific support services in Ireland were identified to help the child cope with judicial proceedings, including to help the child in communication during judicial proceedings, and nor are there any materials available in Ireland to provide support or guidance to children involved in administrative judicial proceedings. As there are no guidelines in respect of these matters, nor are there guidelines for court staff and judicial authorities regarding their observance. 

There are no specific rules regarding precautionary and interim measures concerning children in administrative proceedings in Ireland. In judicial review proceedings challenging the lawfulness of an administrative decision, interim or interlocutory measures may be sought from the High Court, most often injunctive relief to restrain the execution of the administrative act which is being challenged. For instance, where judicial review proceedings have been instituted challenging the lawfulness of a deportation order, the applicant may seek an interim injunction restraining deportation pending the determination of the proceedings[footnoteRef:103]. There are no child-specific interim measures available in administrative judicial proceedings in Ireland. [103:  See Hogan, G., and Morgan, D.G., Administrative Law in Ireland (4th edn, 2010) at paras.16-81-16-87 and  de Blacam, M., Judicial Review (2nd edn, Tottel, Dublin, 2009), pp.464-466.] 


There are no statutory or policy provisions which address the issue of whether the parent, guardian or other trusted person may accompany the child during administrative judicial proceedings. However, provided the child’s age and maturity are sufficient to allow the child attend the proceedings, the child’s parents or guardians would likely be entitled to accompany the child during such proceedings if desired[footnoteRef:104]. This is ultimately at the discretion of the court and there are no formal rules in place which address how the court should exercise its discretion in this regard. The presence of a legal representative, guardian, guardian ad litem, adult relative, or a lawyer is not mandatory, although, as noted above, the proceedings cannot be instituted by the child without a guardian ad litem or next friend (usually a parent). There are no specific laws or policies with respect to highly conflictual proceedings in Ireland. [104:  Information obtained in interview with legal practitioner.] 


There are no laws or policies in place to ensure that court sessions and other actions during the administrative judicial procedure, or in general judicial procedures, are adapted to the child’s pace and attention span, nor are there any specific rules regarding how to address any communication difficulties the child may have. As noted above, a child will not be interviewed in the course of administrative judicial proceedings in Ireland having regard to the nature of those proceedings. There are no statutory or policy provisions in Ireland to protect children during administrative judicial proceedings from images or information that can be harmful to their welfare.
The child as a witness/subject of proceedings

No specific provision is made regarding the child as a witness or as the subject of proceedings.
[bookmark: _Toc409615708]Procedural rules applicable to children involved in proceedings for placement into care
The child as a plaintiff/defendant/witness/subject of proceedings

Rules regarding placement into care were addressed in the Study to collect data on children’s involvement in civil judicial proceedings (Section 3.4). As explained there, in the context of child care proceedings, the court has the power to proceed with hearings in the absence of the child[footnoteRef:105]. The rules governing such proceedings state that it is not necessary for the child to be brought before the court or to be present for all or any part of the hearing unless the court, either of its own motion or at the request of any of the parties to the case, is satisfied that this is necessary for the proper disposal of the case[footnoteRef:106]. Where the child requests to be present during the hearing or a particular part of the hearing of the proceedings the court should grant the request unless it appears to the court that, having regard to the age of the child or the nature of the proceedings, it would not be in the child's interests to do so[footnoteRef:107]. Other than this, no statutory or policy provisions were identified to ensure that the burden and hardship of being involved in proceedings for placement into care is minimised and that the child is supported throughout the process.  [105:  Section 30 of the Child Care Act 1991.]  [106:  Section 30(1) of the Child Care Act 1991.]  [107:  Section 30(2) of the Child Care Act 1991.] 
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[bookmark: _Toc409615710]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, health, placement into care, administrative sanctions and offences committed by children below MACR  
The general procedural rules described below apply to the sectors of asylum, migration education, health, placement into care, administrative sanctions and offences committed by children below MACR.
The child as a plaintiff/defendant/witness

There are no statutory or policy provisions in Ireland to ensure that a child can be heard, participate or intervene in administrative judicial proceedings, or in general. The proposed amendment to the Irish Constitution on ‘Children’ states that provision will be made by law to ensure that, as far as possible, the voice of the child is heard and given due weight in any proceedings brought by the State concerning the safety and welfare of the child, or any proceedings concerning adoption, guardianship, custody or access to a child. In order for the voice of the child to be heard, the child must be capable of forming his or her own views and the weight to be given to the views of the child will depend on the age and maturity of the child. However, to date the new article has not yet come into force because of a legal challenge. 

As noted above, because administrative judicial proceedings in Ireland are concerned with the lawfulness of the decision of the administrative decision-maker, such proceedings are not conducted by way of oral evidence or testimony so there are no provisions to ensure that children are heard. Thus nor are there any statutory or policy provisions to ensure children are consulted on the manner in which they wish to be heard in administrative judicial proceedings, or in general, in Ireland.

As noted above, under Irish law a child may not exercise rights in their own right but only through a next friend or guardian ad litem. Other than this, there are no measures allowing children to enforce their legal rights in administrative judicial proceedings in Ireland.  Nor are there any specific statutory or policy provisions to remove obstacles to access courts for children in administrative judicial proceedings, or in general, in Ireland. 
The child as a subject of proceedings

As stated above, there are no specific rules regarding when children can intervene in administrative judicial proceedings in Ireland. Where a child is affected by the issues raised in judicial review proceedings, the child may be joined as a notice party in those proceedings (acting through a next friend or litigation friend or guardian ad litem). There are no formal rules governing when and how a child may be joined as a notice party in such cases; instead, it appears to operate as an ad hoc exercise of a court’s general discretion to join a party who is affected by proceedings.
[bookmark: _Toc372871231][bookmark: _Toc409615711]Right to legal counsel, legal assistance and representation 

[bookmark: _Toc409615712]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, health, placement into care, administrative sanctions and offences committed by children below MACR 
The general procedural rules described below apply to the sectors of asylum, migration, education, health, placement into care, administrative sanctions and offences committed by children below MACR. However, when specific rules apply, they will be described in separate subparagraphs below.
The child as a plaintiff/defendant

As noted above, a child under the age of 18 is not competent to participate in judicial proceedings in Ireland without the assistance of a parent/legal guardian or social worker, as the case may be. The issue of access to legal counsel or legal assistance therefore falls to the child’s parent/legal guardian or social worker. For this reason also the child’s right to choose their own lawyer in Ireland is not specifically regulated and no guidance exists in Ireland for lawyers who represent children to ensure they treat the child as a fully-fledged client whose opinions are taken into account. Furthermore, no rules were identified in Irish law concerning the right of either adults or children to legal assistance in administrative judicial proceedings. Consequently, there are no statutory provisions allowing the child to waive or preventing the child from waiving his or her right to such assistance. The right to legal assistance in civil proceedings was addressed in the Study to collect data on children’s involvement in civil judicial proceedings. The right to legal assistance in criminal proceedings was addressed in the Study to collect data on children’s involvement in criminal judicial proceedings.

Legal aid is available in civil proceedings, which includes administrative proceedings, in Ireland under the Civil Legal Aid Act 1995. Section 28 sets out the criteria for the grant of legal aid including criteria regarding financial eligibility. Although it is not explicitly stated in the Act, it would appear that civil legal aid can only be granted to an adult and not directly to a child. However, this would include the grant of legal aid to a child who is acting through an adult parent/guardian or allocated social worker where the child is in the care of the HSE.

There are no statutory or policy provisions dealing with conflicting interests between parents and children in administrative judicial proceedings, or in general, in Ireland. There is no specific provision allowing the court to appoint a guardian ad litem or a special legal representative to represent the interests of the child in these cases. Nor are there any mechanisms to monitor the appointment and quality of service provided by guardians ad litem to children involved in judicial proceedings.
The child as a witness

No relevant rules have been identified, as child witnesses do not have the right to a legal counsel and, therefore, to legal aid.
The child as a subject of proceedings

In principle, when children participate in judicial proceedings as the ‘subject’ of the administrative decision, they do not have the right to be represented by a legal counsel. However, the court can appoint a child as a party in child care proceedings in his or her own right (see Section 2.1). In these instances, the court may, if it deems it necessary, appoint a solicitor to represent the child in the proceedings and give directions as to the performance of his/her duties (which may include, if necessary, directions in relation to the instruction of counsel)[footnoteRef:108].  [108:  Section 25(2) of the Child Care Act 1991.] 


[bookmark: _Toc409615713]Procedural rules applicable to children involved in asylum proceedings
The child as a plaintiff/subject of proceedings

According to the Child Care Act 1991, if an unaccompanied child is in the care of the HSE (taken into care by way of the voluntary care procedure[footnoteRef:109] or by an application for a care order before the court[footnoteRef:110]) and it appears that an application for asylum should be made by or on behalf of the child, the HSE must arrange for the appointment of a specified person to make that application on behalf of the child. In practice, almost always it is a social worker employed by the HSE. The social worker will then assist the child throughout the course of the asylum process, including by accompanying the child to interviews.  [109:  Pursuant to section 4 of the Child Care Act 1991.]  [110:  As noted above, the orders which the HSE can seek from the court include an emergency care order pursuant to section 13 of the Child Care Act 1991; an interim (temporary) care order pursuant to section 17 of the Child Care Act 1991; a full (long-term) care order pursuant to section 18 of the Child Care Act 1991; or a supervision order pursuant to section 19 of the Child Care Act 1991. ] 


There is no provision in Irish law for the appointment of a guardian ad litem in such cases, although it has been recommended by the Ombudsman for Children[footnoteRef:111] and the Irish Refugee Council[footnoteRef:112] that this should be done. However, all asylum seekers in Ireland, including separated children, are entitled to legal representation by the Refugee Legal Service (which is a specified division of the Legal Aid Board). The Refugee Legal Service provides free legal aid to asylum seekers, although there may be a requirement to make a contribution to the cost of the service if the asylum seeker has income or capital above a certain threshold[footnoteRef:113]. [111:  Office of the Ombudsman for Children, Advice on the Immigration, Residence and Protection Bill 2008 (OCO, Dublin).]  [112:  Irish Refugee Council, Closing a protection gap: National Report 2010-2011, (IRC, Dublin).]  [113:  Further information on the contributions which may be required and the relevant thresholds in respect of income and capital is available at the Legal Aid Board website. ] 

The child as a defendant

As noted above, where the ORAC or RAT makes a decision that an asylum applicant (whether adult or child) should be recognised as a refugee, there is no appeal against that decision in Irish law. Therefore there are no circumstances in which a child may be a defendant in asylum appeals.
The child as a witness

No provisions on the child as a witness in asylum proceedings were identified.
[bookmark: _Toc346714794][bookmark: _Toc346714795][bookmark: _Toc338234119][bookmark: _Toc338234120][bookmark: _Toc338234122][bookmark: _Toc338234123][bookmark: _Toc372871232][bookmark: _Toc409615714][bookmark: _Toc338234124]Restrictions on liberty
In the field of administrative judicial proceedings, detention is only possible for children suffering from a mental disorder or children in need of special care. Children may not be detained during administrative judicial proceedings concerning asylum or migration decisions, as no detention facilities exist in Ireland for children in the asylum or immigration context. Generally speaking, Ireland does not operate a system of immigration detention, subject to certain exceptions[footnoteRef:114]. No information was identified regarding detention of children where there is doubt as to the child’s age. In Irish law, an administrative sanction involves the imposition of a sanction which is non-custodial in nature, such as an anti-social behaviour order or fixed charge notice under road traffic legislation. Otherwise, detention may only be imposed on foot of a court order in criminal proceedings or by order of the High Court for the purposes of special care.  [114:  A person who has applied for asylum may only be detained on narrow grounds pursuant to section 9(8) of the Refugee Act 1996, namely that the person (a) poses a serious threat to national security or public order; (b) has committed a serious non-political crime outside the State; (c) has not made reasonable efforts to establish his or her identity; (d) intends to avoid removal from the State; (e) intends to leave the State and travel to another State without lawful authority; (f) without reasonable cause has destroyed his or her identity or travel documents or is in possession of forged identity documents.] 

[bookmark: _Toc409615715]Procedural rules applicable to children involved in special care proceedings
The child as a plaintiff/defendant

Special care orders involve the detention of a child for his or her own welfare and protection in a special care unit with on-site educational and therapeutic supports. The child is not detained as a result of criminal offences, but for his or her own welfare. The child is placed under the care of a special care unit by an order of the High Court. A decision of the High Court to make a special care order can be appealed to the Supreme Court. 

The procedure for a detention order for the purposes of special care can be initiated by the HSE to the High Court. The child’s parents or guardians may be given notice of the application, but in urgent cases the court may permit the application to be made without notice. The court may appoint a guardian ad litem to ensure the views of the child are heard, or the court can appoint a solicitor to represent the child. 

At present, the jurisdiction of the High Court to make detention orders for the purposes of special care is non-statutory and the entire procedure is based in the inherent jurisdiction of the High Court under the Constitution[footnoteRef:115]. The High Court can make an order detaining a child in special care only in exceptional circumstances where it is established that the child is experiencing, or there is an imminent likelihood that the child will experience, a crisis in their welfare that requires the intervention of the court to order detention. The court can only make an order detaining a child in special care in order “to safeguard life, prevent a serious risk to life or other serious threat to the care, protection and welfare of the child”[footnoteRef:116]. Although there is no specific maximum time limit that a child can be held in detention for the purposes of special care, the High Court has stated that a child can only be detained in special care on a short term basis and the detention must be regularly reviewed by the High Court which will either authorise continued detention or order the release of the child[footnoteRef:117]. [115:  As recognised by the decision of MacMenamin J in SS (A minor) v HSE [2008] 1 IR 594.]  [116:  SS (A minor) v HSE [2008] 1 IR 594 at pp.610-611.]  [117:  SS (A minor) v HSE [2008] 1 IR 594 at pp.610-611.] 


It has been recognised that it would be preferable for the jurisdiction of the court to make special care orders to be placed on a clear statutory footing. This led to the passing of the Child Care (Amendment) Act 2011, which places the system of special care orders on a statutory footing, and provides for such matters as the criteria for the making of a special care order, the duration of such orders and review of such orders. However, a commencement order is required to bring the provisions of the 2011 Act into force, and to date most of this legislation remains uncommenced and therefore does not yet have the force of law. According to the Department of Children and Youth Affairs, work is currently underway to bring the Act into force[footnoteRef:118]. [118:  See Department of Children and Youth Affairs Special Care and High Support.] 

[bookmark: _Toc409615716]Procedural rules applicable to children involved in mental health proceedings 
The child as a plaintiff/defendant

Where it appears to the HSE that a child is suffering from a mental disorder, and requires treatment for that order which the child is unlikely to receive, the HSE may apply to the District Court for an order authorising the detention of the child in an approved centre[footnoteRef:119]. Such an application is conducted under the rules of civil proceedings in Irish law. If the District Court makes an order authorising the involuntary detention of the child, that order may be appealed to the Circuit Court. Such appeal is also conducted under the normal rules of civil proceedings. Alternatively, a challenge may be brought to the legality of such a detention order by judicial review proceedings in the High Court[footnoteRef:120]. The general rules regarding judicial review outlined above apply to such proceedings. [119:  Section 25 of the Mental Health Act 2001.]  [120:  As occurred in the case of In re XY (A minor): HSE v JM and RP [2013] IEHC 12; High Court, Birmingham J., January 16, 2013.] 


There were no statutory or policy provisions identified on the use by judicial authorities of detention as a measure of last resort and for the shortest possible time in the context of administrative proceedings. The use of detention as a measure of last resort in criminal proceedings is discussed in the Study to collect data on children’s involvement in criminal judicial proceedings (Section 3.1.2). The Children Act 2001 states that any penalty imposed on a child for an offence should cause as little interference as possible with the child's legitimate activities and pursuits[footnoteRef:121]. The penalty should take the form most likely to maintain and promote the development of the child and should take the least restrictive form that is appropriate in the circumstances. In particular, a period of detention should be imposed only as a measure of last resort[footnoteRef:122].  [121:  Section 96(2) of the Children Act 2001.]  [122:  Section 96(2) of the Children Act 2001.] 


There are no statutory policy provisions setting maximum time-limits that a child can be held in detention in the context of administrative judicial proceedings. In relation to detention on mental health grounds, where the District Court authorises detention of the child for the purposes of treatment, the court may initially order detention for a maximum period of 21 days. An application may be made to further extend that period for up to three months on the first application, and thereafter for a maximum of six months. Applications for further extensions can be brought every six months. In order for the court to grant an order extending the child’s detention, the child must have been examined by a consultant psychiatrist who is not a relative of the child and a report of the results of the examination must be before the court in order to determine whether the continued detention of the child is justified. A decision of the District Court to authorise detention of a child on mental health grounds may be appealed to the Circuit Court. Such an appeal is governed by the rules on civil proceedings. There are no specific rules regarding the appeal against a decision of the District Court to authorise detention of a child on mental health grounds[footnoteRef:123]. [123:  Section 25 of the Mental Health Act 2001.] 


There was no information identified regard monitoring the appropriate use of administrative detention of children in Ireland. 
The child as a witness

There are no rules concerning detention that apply to child witnesses in mental health proceedings.
The child as a subject of proceedings

Where judicial review proceedings are instituted in respect of a decision of the District Court to authorise the HSE to detain a child for the purpose of treatment for a mental disorder pursuant to the Mental Health Act 2001[footnoteRef:124], the court may appoint a guardian ad litem to represent the views of the child in the administrative judicial proceedings, or alternatively may appoint a solicitor to act as ‘legitimus contradictor’ which means a person who will put the opposing point of view before the court[footnoteRef:125]. There are no formal rules or guidelines regarding the procedure for appointing a guardian ad litem or legitimus contradictor on behalf of a child in such circumstances, or addressing the role of such person. [124:  As occurred in the case of In re XY (A minor): HSE v JM and RP [2013] IEHC 12; High Court, Birmingham J., 16 January 2013.]  [125:  See Murdoch, Murdoch’s Dictionary of Irish Law (4th edn, Butterworths, Dublin, 2004) at p.249 and pp.646-647.] 

[bookmark: _Toc372871233][bookmark: _Toc409615717]Remedies or compensation for violation of rights and failure to act 

[bookmark: _Toc409615718]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, health, placement into care, administrative sanctions and offences committed by children below MACR
The general procedural rules described below apply to the sectors of asylum, migration, education, health, placement into care, administrative sanctions and offences committed by children below MACR. However, when specific rules apply, they will be described in separate subparagraphs below.
The child as a plaintiff/defendant

There are no specific provisions in Ireland regarding remedies for children for violation of rights in administrative judicial proceedings and no legal obligation on judicial authorities to secure the right of a child involved in judicial proceedings to claim compensation for damages caused by violation of rights. There are therefore no statutory or policy provisions to provide support to the child in order to access such mechanisms. However, the parents or legal guardians of a child may claim compensation on behalf of a child acting in their capacity as the adult with legal responsibility for the child[footnoteRef:126]. There is no requirement in Irish law for the child to give his or her consent allowing the child’s legal representative to make submissions and appeals on behalf of the child. In case of conflict between the child’s and his or her parents’ interests, there are no rules or guidelines in Ireland regarding which actions the court or the child can take in such situation.  [126:  See generally, section 10 of the Guardianship of Infants Act 1964.] 


There are no specific statutory or policy provisions enabling a child to appeal against the court’s decision. However, the right to appeal against a court’s decision would fall to the child’s parents/legal guardians in their capacity as the adult with legal responsibility for the child. In general judicial review proceedings, an appeal may be brought against a decision of the High Court to the Supreme Court within 21 days of the perfection (finalisation) of the order. Different criteria apply to certain statutory schemes of judicial review, for example, in the area of asylum and migration as explained further in the text. 

The statute of limitations in Ireland is addressed in the Study to collect data on children’s involvement in civil judicial proceedings (Section 3.6). As explained there, the statute of limitations does not run against children in Ireland in relation to civil judicial proceedings[footnoteRef:127].  [127:  Limitation periods for civil proceedings in Ireland are governed by the Statute of Limitations 1957 (as amended). Section 48 provides that for the purposes of the Act, a person shall be under a disability while he or she is an infant. Section 49 of the Statute of Limitations 1957 as amended provides for extension of the limitation period in case of disability. The effect of these provisions is that when a cause of action accrues to a child under the age of eighteen, the limitation period does not begin to run until the child reaches the age of 18.] 

The child as a witness

Witnesses, whether children or adults, cannot challenge court judgements; thus, no relevant rules have been identified.
The child as a subject of proceedings

Children as subjects of proceedings do not have the right to bring an appeal against the relevant court judgements. It is worth noting that the HSE can appeal against a court decision involving children in respect of child care proceedings under the Child Care Act 1991. However, the HSE cannot appeal against a court decision in respect of private child law proceedings (e.g. guardianship, custody or access) involving children. See also the Study to collect data on children’s involvement in civil judicial proceedings (Section 3.9).
[bookmark: _Toc409615719]Procedural rules applicable to children involved in asylum and migration proceedings

The child as a plaintiff/subject of proceedings

As explained under the general rules above, there are no specific statutory or policy provisions enabling a child, as distinct from an adult, to appeal against decisions in the asylum and migration context. The right to appeal against such a decision would fall to the child’s parents/legal guardians of the child and in the case of an unaccompanied child – a social worker employed by the HSE.

In relation to judicial review of decisions in the asylum and migration field, while in general judicial review proceedings an appeal may be brought from a decision of the High Court to the Supreme Court within 21 days of the perfection (finalisation) of the order, in certain statutory schemes of judicial review different criteria apply. This is the case in the asylum and immigration context where judicial review of certain decisions is governed by section 5 of the Illegal Immigrants (Trafficking) Act 2000. In such cases, an appeal can only be brought where the High Court grants a permission to appeal on the ground that the decision involves a point of law of exceptional public importance and that it is in the public interest that the appeal be heard by the Supreme Court[footnoteRef:128]. Furthermore, this statutory scheme provides for shorter time limits for the commencement of proceedings (14 days in the case of most asylum and migration decisions). There are no specific rules regarding applications for judicial review by children in this regard. [128:  Section 5(3)(a) of the Illegal Immigrants (Trafficking) Act 2000.] 

The child as a defendant

As noted above, where the ORAC or RAT makes a decision that an asylum applicant (whether adult or child) should be recognised as a refugee, there is no appeal against that decision in Irish law. Therefore there are no circumstances in which a child may be a defendant in asylum appeals.
The child as a witness

No provisions on the child as a witness in asylum and migration proceedings were identified.
[bookmark: _Toc346714798][bookmark: _Toc346714799][bookmark: _Toc372871234][bookmark: _Toc409615720]Legal costs 
[bookmark: _Toc409615721]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, health, placement into care, administrative sanctions and offences committed by children below MACR
The general procedural rules described below apply to all sectors mentioned above.
The child as a plaintiff/defendant

There are no statutory or policy provisions on the coverage of legal costs in administrative judicial proceedings concerning children in Ireland. No provisions allowing the court fees to be waived in the case of a child were identified. A defeated child plaintiff/defendant can be requested to pay the legal costs of the other party in the judicial proceedings, including administrative judicial proceedings. However, when an action is commenced by a child through their next friend, the next friend is responsible for the costs. Legal costs, among others, include stamp duty in respect of filing legal documents and lawyers’ fees. 

The general rules regarding costs in civil proceedings in Ireland, which includes administrative judicial proceedings, are addressed in the Study to collect data on children’s involvement in civil judicial proceedings (Section 3.7). Where civil judicial proceedings (including administrative judicial proceedings) are instituted on behalf of a child by a parent or next friend, he or she must cover the stamp duty for filing the application. There are no rules regarding when child and adult plaintiffs/defendants may be exempted from paying legal costs. The general rule in Ireland is that ‘costs follow the event’ which means that the losing party must pay the costs of the winning party. However, the courts have the discretion to depart from this rule in exceptional cases. Exceptional cases in this regard would include cases where there has been improper conduct by a party, if the proceedings were a “test case”, for example, concerning the constitutionality of legislation or the interpretation of the Constitution, public interest challenges or if an order for costs might cause hardship[footnoteRef:129]. [129:  See Delany H., and McGrath D., Civil Procedure in the Superior Courts (Thomson Round Hall 2012) at paras.23-15-23-41.] 

The child as a witness/subject of proceedings

Child witnesses and subjects of proceedings do not pay legal costs. 
[bookmark: _Toc372871235][bookmark: _Toc409615722][bookmark: _Toc336262988]Enforcement of administrative court judgements 
[bookmark: _Toc409615723]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, health, placement into care, administrative sanctions and offences committed by children below MACR 
The general procedural rules described below apply to the sectors of asylum, migration, education, health, placement into care, administrative sanctions and offences committed by children below MACR. However, when specific rules apply, they will be described in separate subparagraphs below.
The child as a plaintiff/defendant/witness/subject of proceedings
[bookmark: _Toc338234311][bookmark: _Toc338234322][bookmark: _Toc337053486]
There are no child-specific statutory or policy provisions, or general provisions, in Irish law related to enforcement of judgements delivered in administrative judicial proceedings. A decision of the High Court in judicial review proceedings is binding as a matter of Irish law and requires no separate enforcement mechanism[footnoteRef:130]. With regards to the language of the court’s decision, there are no requirements in the law that the language used should be adapted to the child's level of understanding. No codes or guidelines have been identified to ensure that this information is communicated in a child-friendly manner.   [130:  See de Blacam, M., Judicial Review (2nd edn, Tottel, Dublin, 2009), para.39-16.] 


There are no statutory or policy provisions requiring the child to be informed about the decision of the administrative court and the enforcement of such decision. In practice, this responsibility will fall on the child’s parents/guardians or the child’s social worker where the child is in the care of the HSE, but no rules have been identified which set out any specific requirements in this regard. 

There are no statutory or policy provisions to ensure that decisions which concern children are directly or immediately enforceable. Nor are there any rules in administrative judicial proceedings, or in general, in Irish law concerning protection of the child from harm during enforcement, and the use of force. 
[bookmark: _Toc409615724]Procedural rules applicable to children involved in asylum and migration proceedings
The child as a plaintiff/subject of proceedings

There are no statutory or policy provisions requiring the child to be informed about the decision of the administrative court and the enforcement of such decision. In practice, this responsibility will fall on the child’s social worker where the child is in the care of the HSE, but no rules have been identified which set out any specific requirements in this regard. Thus, where the ORAC issues a decision to refuse a first instance application for asylum in respect of a child, a letter notifying that refusal will be sent to the child’s social worker where the child is in the care of the HSE. This letter will include information regarding the procedure and time limits for submitting an appeal. 

As explained under the general rules, there are no child-specific statutory or policy provisions in Irish law related to enforcement of judgements delivered in administrative judicial proceedings. Where a refugee application on behalf of a child has been refused, or where a child in the migration context has no permission to reside in the State, enforcement may arise by the making of a deportation order[footnoteRef:131]. The procedure concerning the making of a deportation order does not draw any distinction between adults and children, therefore the same rules apply. Namely, Irish law requires first that the Minister for Justice notifies the person concerned that it is proposed to make a deportation order in respect of him or her and inviting submissions from that person setting out any reasons why the person should not be deported. Where a proposal to make a deportation order is issued in respect of a child, the proposal will be addressed to the parents or legal guardians of the child, who may then make submissions on behalf of the child. There is no provision or policy in Irish law which states that deportation is only allowed if the child’s guardian establishes that return would be in the best interests of the child[footnoteRef:132]. There is no rule in Irish law which states that an unaccompanied child may not be deported to his/her country of origin or third country prepared to receive the child if the reception of the child in such country is not guaranteed. [131:  Section 3 of the Immigration Act 1999.]  [132:  However, in a recent decision of the High Court it was suggested that the Minister for Justice is required to treat the best interests of the child as a primary conisderation when making a deportation order in respect of that child: Dos Santos v Minister for Justice [2013] IEHC 237. This is only an interim (leave) decision of the High Court and the final decision of the court on the substantive hearing has not yet been delivered.] 

The child as a defendant

There are no circumstances in which a child may be a defendant in asylum and migration appeals.
The child as a witness

No provisions on the child as a witness in asylum and migration proceedings were identified.

[bookmark: _Toc401654882][bookmark: _Toc409615725]Conclusions
[bookmark: _Toc409615726]Overview of Member State’s approach to children in administrative judicial proceedings and specialised services dealing with such children 
[bookmark: _Toc409615727]Legal framework and institutions
In Ireland, decisions of administrative public authorities and lower courts are subject to judicial review by the High Court, which is a form of civil proceeding. In general, decisions of the High Court, including decisions on the validity of administrative acts, are subject to an appeal to the Supreme Court, with the exception of certain specified areas, e.g. asylum law. 
The procedural rules governing judicial review in the High Court are set out in Order 84 of the Rules of the Superior Courts 1986. These rules apply equally in respect of adults and children. In general, a child under the age of 18 is not competent to institute judicial proceedings, so the application must be brought on behalf of the child by a guardian ad litem or next friend. In the field of asylum, an application may be made on behalf of a child by his or her parent or legal guardian where the child is accompanied; or by the Health Service Executive (HSE) where the child is a separated child who is in the care of the HSE. A first instance decision on the asylum application is issued by the Office of the Refugee Applications Commissioner (ORAC). A decision of ORAC can be appealed to the Refugee Appeals Tribunal (RAT). The rules of the RAT concerning such appeals do not make any distinction between appeals on behalf of children and appeals on behalf of adults. Decisions of both the ORAC and RAT may be subject of an application for judicial review to the High Court.
In the field of migration, decisions at first instance may be made by the Department of Justice or the Garda National Immigration Bureau (GNIB). There are no rules regarding appeals against such decisions. In some instances, an informal review mechanism may be operated by requesting an internal review of the decision by a different decision-maker, but this is in the nature of an ad hoc system and there are no rules or policies governing such appeals. Alternatively, such decisions may be the subject of an application for judicial review to the High Court which, as noted above, takes place as a civil proceeding.
Decisions in the field of education may be made by administrative decision-makers such as the board of management of a school. Where a school board makes a decision to expel a student, suspend a student, or refuses to enrol a student, the parents of the student (or where the student has reached 18 years of age) can appeal that decision to the Secretary General of the Department of Education. The Secretary General of the Department of Education appoints a committee to hear the appeal, and the decision of that committee is then subject to judicial review of the High Court.
In relation to health care, including mental health and medical treatment, the Mental Health Act 2001 provides for the making of administrative decisions concerning involuntary admission of adults who have been diagnosed with a mental disorder, with a right to independent review of such decision before the Mental Health Commission. However, the position of children under the Mental Health Act 2001 is treated quite differently; the decision to detain a child who is suffering from a mental disorder is not an administrative decision. Instead, the HSE must make an application to the District Court for an order authorising the detention of the child in an approved centre. If the District Court makes the order, an appeal can be made against that decision to the Circuit Court. The decisions of both the District Court and Circuit Court in this context are civil proceedings rather than administrative proceedings. In accordance with the general rules regarding civil proceedings, a child would not be competent to appeal on his or her own behalf but must do so through a next friend or guardian ad litem.
Where a child below the minimum age of criminal responsibility (MACR) has committed a criminal offence, the Gardaí (police) are under a duty to bring the child to his or her parents or legal guardians. If the police have reasonable grounds for believing that the child is not receiving adequate care or protection, the police must inform the HSE of the name, address and age of the child and the circumstances in which he or she came to the notice of the police. The HSE may then make an application to court for a care order or supervision order under the Child Care Act 1991. 
Regarding administrative sanctions, in general it would seem that such sanctions do not arise from administrative decisions but rather by court order in the context of criminal proceedings. For example, concerning anti-social behaviour by children between the ages of 12 and 18, the police may issue an anti-social behaviour warning to the child, arrange a meeting with the child’s parents or legal guardians to discuss the anti-social behaviour, and may request the child and/or his or her parents or legal guardians to enter into a good behaviour contract. If the child continues to behave in an anti-social manner or has breached the good behaviour contract, the police may apply to the Children Court for a behaviour order. There is an appeal from a decision of the Children Court to the Circuit Court, including an appeal against a decision to make a behaviour order. 
Child protection and child care proceedings are dealt with under civil proceedings in Ireland. The placement of children in care can be decided by an administrative decision rather than a court decision if the parents’ consent to the placement. This is known as the voluntary care procedure which is provided by section 4 of the Child Care Act 1991. If the parents or legal guardians of the child do not consent to the placement of the child in care, the HSE may apply to the District Court for a range of orders including an emergency care order; an interim (temporary) care order; a full (long-term) care order; or a supervision order.
There are no specialist institutions in Ireland dealing with children in administrative judicial proceedings, which initiate administrative proceedings/advocate on their behalf or which promote their interests.
[bookmark: _Toc409615728]General approach towards children under administrative law: best interests of the child, evolving capacities, principle of non-discrimination
There is no provision in Irish law setting out the main principles or objectives for children’s involvement specifically in administrative judicial proceedings, or in judicial proceedings generally. In November 2012 the Irish people voted to amend the Constitution of Ireland to insert a proposed new Article 42A titled ‘Children’[footnoteRef:133]. The proposed new Article 42A states that legislation will be introduced to ensure that in all proceedings taken by the State for the purpose of protecting the safety and welfare of the child, or concerning the adoption, guardianship or custody of the child, the best interests of the child must be the paramount consideration. While the referendum was approved by a majority of voters, to date the new article has not yet come into force because of a legal challenge.   [133:  The constitutional referendum to insert the proposed new Article 42A into the Constitution was held on 10 November 2012. The referendum was approved by a majority of voters, but to date the new article has not yet come into force because of a legal challenge. ] 


There are no formal measures in place in Ireland to ensure general protection from discrimination in administrative judicial proceedings, i.e. to prevent any form of discrimination against children, including in relation to age and capacity.Children who are unhappy with their treatment by a public authority may complain to the Ombudsman for Children. A complaint can be made to the Ombudsman by a child, or on behalf of a child by his or her parents.Migrant children, refugee and asylum seeking children as well as unaccompanied children may be taken into the care of the HSE, either by way of the voluntary care procedure or by the HSE bringing an application for a care order before the court. If an unaccompanied child is in the care of the HSE and it appears to the HSE that an application for asylum should be made by or on behalf of the child, the HSE must arrange for the appointment of a specified person to make that application on behalf of the child. The social worker will then assist the child throughout the course of the asylum process, including accompanying the child to interviews. Additionally, all asylum seekers in Ireland, including separated children, are entitled to legal representation by the Refugee Legal Service. The Refugee Legal Service provides free legal aid to asylum seekers, although there may be a requirement to make a contribution to the cost of the service if the asylum seeker has income or capital above a certain limit.
[bookmark: _Toc409615729]Monitoring mechanisms, multidisciplinary approach and training
The Ombudsman for Children has the power to advise the Minister for Children and Youth Affairs, or any other Minister of Government, on the development and co-ordination of policy relating to children, and may monitor and review generally the operation of legislation concerning matters that relate to the rights and welfare of children. There are no formal multidisciplinary measures in place in Ireland to ensure close cooperation between different professionals in order to obtain a comprehensive understanding of the child, and assess his or her legal, psychological, social, emotional, physical and cognitive situation with full respect for the child's right to private and family life. Nor is there any legal obligation on the courts in administrative proceedings, or in general, to obtain such a multi-disciplinary understanding of the child. No specific training requirements were identified for judges and lawyers who are in contact with the child during administrative proceedings. With regard to guardians ad litem,  they must have a recognised third level qualification in social work, psychology or other third level qualification relevant to the role, and must have at least five years’ postgraduate experience of working directly in child welfare/protection systems. Finally, in the field of asylum, the RAT assigns children’s appeals to a specified panel of decision-makers who have received specialised training facilitated by the UNHCR in relation to asylum applications by children, and in particular separated children.
[bookmark: _Toc409615730]The child as an actor in administrative judicial proceedings
A child below the age of 18 who wishes to challenge the lawfulness of a decision of an administrative authority, may only do so by acting through a guardian ad litem or next friend. The next friend is usually a parent or legal guardian of the child. If the child does not have parents or guardians, the court can appoint a person to act as next friend for the purpose of the administrative judicial proceedings. The judge or the court does not have discretionary power to grant dispensation as to the minimum age at which a child can bring a case before a court. When the child reaches the age of 18 during the proceedings, the guardian ad litem or next friend may apply for a certificate that the child may proceed in his or her own name. For accompanied children in asylum proceedings who arrive to Ireland with their parents or legal guardian the same rules apply as for children in administrative judicial proceedings in general. However, where an unaccompanied child seeks asylum that application must be made on behalf of the child by a person nominated by the HSE for that purpose, in practice a social worker who is employed by the HSE. 
[bookmark: _Toc409615731]Provision of information
There are no statutory or policy provisions in place in Ireland to ensure that a child is promptly, adequately and in a manner adapted to their age and maturity informed of their rights and obligations in administrative judicial proceedings. Nor are there are any provisions on the right of a child to be informed of their rights by social services or any other competent authority when they come into contact with them. There are no statutory or policy provisions in Ireland on the child’s right to information in particular with respect to the consequences of participating in judicial proceedings and making their opinions heard.
[bookmark: _Toc409615732]Protection of the child’s personal and family life
The Data Protection Acts 1988-2003 do not make any separate or specific provision in relation to data protection and/or confidentiality in respect of children. Therefore, it seems that the parents or legal guardians of a child would be responsible for the protection of the child’s personal data in Ireland pursuant to their legal responsibilities in respect of the child. 
[bookmark: _Toc409615733]Protection from harm during proceedings and interviews and ensuring a child-friendly process 
Administrative judicial proceedings concerning children may be subject to the “in camera” rule, which may only be attended by the parties involved in the particular case and their legal representatives.There are no statutory or policy provisions in Ireland to ensure that the burden and hardship of being involved in administrative judicial proceedings, or in general, is minimised and that the child is supported throughout the process. The presence of a legal representative, guardian, guardian ad litem, adult relative, or a lawyer is not mandatory, although, proceedings cannot be instituted by the child without a guardian ad litem or next friend (usually a parent). An unaccompanied child seeking asylum is accompanied by a social worker to all interviews and hearings. There are no specific laws or policies with respect to highly conflictual proceedings in Ireland.
[bookmark: _Toc409615734]Right to be heard and participate in administrative judicial proceedings
There are no statutory or policy provisions in Ireland to ensure that a child can be heard, participate or intervene in administrative judicial proceedings, or in general. Under Irish law a child may not exercise rights in their own right but may only exercise such rights through the next friend or guardian ad litem. Where a child is affected by the issues raised in judicial review proceedings, the child may be joined as a notice party in those proceedings. There are however no formal rules governing when and how a child may be joined as a notice party. Where an application is to be made for judicial review on behalf of an unaccompanied or separated child, those proceedings must be commenced by the child’s next friend or guardian ad litem. This may be a social worker where the child is in care, or other responsible adult. However, there are no formal rules governing who may act in this capacity. 
[bookmark: _Toc409615735]Right to legal counsel, legal assistance and representation
There are no statutory or policy provisions in Ireland to ensure that a child has access to legal counsel or legal assistance in administrative judicial proceedings. The issue of access to legal counsel or legal assistance therefore falls to the child’s parent or legal guardian, or social worker. Legal aid is available in civil proceedings, which includes administrative proceedings, in Ireland under the Civil Legal Aid Act 1995. Section 28 sets out the criteria for the grant of legal aid including criteria regarding financial eligibility.
[bookmark: _Toc409615736]Restriction on liberty
In the field of administrative judicial proceedings detention is only possible for children suffering from a mental disorder or children in need of special care. Where it appears to the HSE that a child is suffering from a mental disorder, and requires treatment for that order which the child is unlikely to receive, the HSE may apply to the District Court for an order authorising the detention of the child in an approved centre. Such an application is conducted under the rules of civil proceedings in Irish law. If the District Court makes an order authorising the involuntary detention of the child, that order may be appealed to the Circuit Court. Such appeal is also conducted under the normal rules of civil proceedings. Alternatively, a challenge may be brought to the legality of such a detention order by judicial review proceedings in the High Court. Where it appears to the HSE that a child is in need of special care, the HSE may apply to the High Court for an order detaining the child at a special care unit. Such an application is conducted under the rules of civil proceedings in Irish law. If the High Court makes an order authorising the detention of the child for the purposes of special care, that order may be appealed to the Supreme Court. Such appeal is also conducted under the normal rules of civil proceedings.
[bookmark: _Toc409615737]Remedies and compensation for violation of rights and failure to act
There are no specific statutory or policy provisions in Ireland regarding remedies for children for violation of rights in administrative judicial proceedings. However, the parents or legal guardians of a child may claim compensation on behalf of a child acting in their capacity as the adult with legal responsibility for the child. 
[bookmark: _Toc409615738]Legal costs
The general rule in Ireland is that ‘costs follow the event’ which means that the losing party must pay the costs of the winning party. The courts have the discretion to depart from this rule in exceptional cases such as improper conduct by a party or if an order for costs might cause hardship. There are however no child-specific statutory or policy provisions and thus no provision allowing the court fees to be waived specifically in the case of a child. 
[bookmark: _Toc409615739]Enforcement of administrative court judgements
There are no child-specific statutory or policy provisions in Irish law related to enforcement of judgements delivered in administrative judicial proceedings in Ireland. Where in the asylum and migration context an enforcement decision might result in a proposal to issue a deportation order against the child, such proposal would be issued to the child’s parent/guardian or social worker, inviting representations to be made as to why a deportation order should not be made. Having considered all relevant facts and information, a deportation order may then be issued at the discretion of the Minister for Justice. 
[bookmark: _Toc409615740]Strengths and gaps
The lack of legislation or guidelines at present concerning the best interests of the child, hearing the voice of the child or taking account of the evolving capacity of the child may be regarded as weaknesses in ensuring full participation by children in such proceedings. Further, there is no requirement that judges and other professionals dealing with children receive training on child-friendly justice, and in general there are no rules requiring communication of key information in a child-friendly manner. In terms of strengths in the current system, it can be said that the Office of the Ombudsman for Children offers an important monitoring mechanism for reviewing domestic legislation, policies and practice related to judicial proceedings to ensure their compatibility with international standards of child-friendly justice. The role of the Special Rapporteur on Child Protection also offers an important mechanism for ensuring that the law on child protection is kept under regular review. However, there remains scope for further improvement of the position of children in administrative judicial proceedings in Ireland.It is also important to note that Irish law is in a state of development in relation to the key issues of the best interests of the child and hearing the voice of the child. The constitutional amendment (Article 42A) concerning the rights of children is not yet in force. 

[bookmark: _Toc409615741]List of legislation

Child Care Act 1991
Children Act 2001
Civil Legal Aid Act 1995
Civil Liability and Courts Act 2004
Courts (Establishment and Constitution) Act 1961
Courts (Supplemental Provisions) Act 1961
Courts and Civil Law (Miscellaneous Provisions) Act 2013
Criminal Justice Act 2006
Data Protection Acts 1988-2003
Education Act 1998
Equal Status Act 2000
Health Act 2004
Illegal Immigrants (Trafficking) Act 2000
Immigration Act 1999
Immigration Act 2004
Mental Health Act 2001
National Vetting Bureau (Children and Vulnerable Persons) Act 2012
Ombudsman for Children Act 2002
Refugee Act 1996
Road Traffic Act 2010
Rules of the Superior Courts 1986
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