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The promotion and protection of the rights of the child is one of the objectives of the EU on which the Treaty of Lisbon has put further emphasis. This report is part of a study ‘to collect data on children’s involvement in judicial proceedings in the EU’ which supports the implementation of the Commission Communication of 15 February 2011 ‘An EU Agenda for the rights of the child’, which identified the lack of reliable, comparable and official data on the situation of children in the Member States (MS). This deficiency is a serious obstacle to the development and implementation of evidence-based policies and is particularly evident in the context of child friendly justice and the protection of children in vulnerable situations. Making the justice system more child friendly in Europe is a key action of the EU Agenda. It is an area of high practical relevance where the EU has, under the Treaties, competences to turn the rights of the child into reality by means of EU legislation. Improved data is crucial to the framing of such legislation.

The objective of this study is:

to establish statistics and collect data based on structural, process and outcome indicators on children involved in administrative judicial proceedings for the years 2008-2010 (and 2011 if available) for all 28 EU Member States;
to provide a narrative overview of children's involvement in administrative judicial proceedings in the EU. The report describes the situation in each Member State as at 1 June 2012.

This report examines the safeguards in place for children involved in administrative judicial proceedings. The Council of Europe Guidelines on child-friendly justice serve as a basis for the analysis of the provisions affecting children in civil judicial proceedings in each Member State. 
[bookmark: _Toc401654867][bookmark: _Toc409616432]Structure and scope

This report describes the national administrative justice system insofar as children’s involvement is concerned. The scope of this report is limited to judicial proceedings, which include proceedings before judicial or other authorities competent to judicially decide on the matter. The rules applicable to proceedings before administrative authorities do not fall within the scope of this study. In addition to general administrative judicial proceedings, this report reviews the safeguards in place for children in seven specific sectors:
	
General rules applying to administrative judicial proceedings including judicial proceedings reviewing administrative authorities’ decisions;
Judicial proceedings in the sector of asylum;
Judicial proceedings in the sector of migration;
Judicial proceedings in the sector of education; 
Judicial proceedings in the sector of health;
Judicial proceedings in the sector of placement into care;
Judicial proceedings in the sector of administrative sanctions;
Judicial proceedings regarding offences committed by children below the age of criminal responsibility (MACR).

Depending on the Member State, judicial proceedings in those seven sectors may be dealt with by different courts through administrative, civil or criminal judicial proceedings. For example, in one Member State, decisions in the health sector may be dealt with by juvenile courts through civil judicial proceedings while in another Member State such decisions may be dealt with by administrative courts through administrative judicial proceedings. However, for the sake of clarity and completeness, and consistency from one country report to another, the rules applying to the judicial proceedings falling within the sectors mentioned above will be described in this administrative justice overview no matter whether they are dealt with through civil or administrative judicial proceedings. 

Chapter 1 provides an overview of the Member State’s approach to children in administrative judicial proceedings and judicial proceedings in the above sectors. It includes a description of the competent authorities and services.

Chapter 2 of this report is divided into sections (2.1, 2.2, etc.) according to the different safeguards examined (e.g. the right to be heard, the right to information, etc.). Each of these sections is divided into subsections describing the different rules applying to children involved in those judicial proceedings. The first subsection describes the general rules applying to judicial proceedings (including judicial proceedings reviewing administrative authorities’ decisions). 

NOTE:
If specific rules exist for children involved in judicial proceedings in one of the seven specific sectors, e.g. asylum, migration, education, those rules will be described in further separate subsections. On the contrary, if no specific rules exist in those sectors, the general rules described in the first subsection will be the only rules described. 

According to each Member State’s legislation, there might be cross references between civil procedural rules and administrative procedural rules. Therefore it should be noted that:  

General rules and principles codified in a substantive or procedural law code (e.g. Civil Code, Civil Procedural Code, Judicial Code) may apply to any proceeding before any court (e.g. rules concerning procedural capacity are likely to be described in the Civil Procedural Code, however those rules also apply to administrative judicial proceedings). These general rules and principles may be supplemented by sector specific procedural or substantive rules.
Specific sections of Civil, Civil Procedural and Judicial Code may include rules specifically regulating administrative judicial proceedings or proceedings before other authorities competent to judicially decide on the matter (e.g. Chapter X of Civil Procedural Code laying down provisions on judicial review of administrative decisions).  
Specific Administrative Code, Administrative Procedural Code or administrative procedurals laws may apply to administrative judicial proceedings or proceedings before other authorities competent to judicially decide on the matter.

The table below summarises the relevant proceedings and competent court in the sectors mentioned above. For the sake of completeness, the table includes the relevant judicial proceedings and the competent court in the field of family law and employment law, which are described in the overview for civil justice.
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	Type of judicial proceedings and court competence per sector[footnoteRef:1] [1:  This table provides an indicative summary of competent courts and relevant proceedings. However, please check Section 1 for a complete overview of the competent courts or sections/divisions within the competent courts.] 


	
	Contextual overview for civil justice[footnoteRef:2] [2:  This study on Children’s involvement in judicial proceedings is composed by three contextual overviews i.e. contextual overview for criminal justice, contextual overview for civil justice, contextual overview for administrative justice. The rules applying to judicial proceedings in the sectors of family and employment are described in the contextual overview for civil justice.] 

	Contextual overview for civil justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice

	Sectors:
	Family
	Employment
	Asylum
	Migration
	Education
	Health
	Placement in care
	Administrative sanctions
	Offences < MACR[footnoteRef:3] [3: (MACR) Minimum Age of Criminal Responsibility – see Table 3.1 of the EU Summary of contextual overviews on children's involvement in criminal judicial proceedings on MACR in EU28 as at 1 June 2012. ] 


	Type of proceeding applying in the sector
	Civil judicial proceeding
	Civil judicial proceeding
	Civil judicial proceeding
	Civil judicial proceeding
	Administrative judicial proceeding/civil judicial proceeding
	Civil judicial proceeding
	Civil judicial proceeding
	Civil judicial proceeding
	Criminal judicial proceeding

	Competent court(s)
	Ordinary civil courts 
	Ordinary civil courts
	Ordinary civil courts/juvenile courts
	Ordinary civil courts/juvenile courts
	Administrative court/civil court (family division)
	Ordinary civil courts
	Juvenile court/court of appeal
	Ordinary civil courts
	Juvenile court
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[bookmark: _Toc409616435]The Italian system of judicial review

Administrative judicial review proceedings are mainly regulated by the so-called Code of Administrative Procedure (Codice del processo amministrativo). Pursuant to the Code of Administrative Procedure[footnoteRef:4], as well as the Constitution[footnoteRef:5], administrative courts have jurisdiction over cases in which the claimants challenge administrative decisions for alleged breaches of their legitimate interests (interessi legittimi). A legitimate interest is defined as the right of each natural and legal person to the lawfulness of all administrative decisions affecting him/her. [4:  Article 7, Legislative Decree 104/2010.]  [5:  Article 103, Constitution.] 


It constitutes a breach of legitimate interests if an administrative authority does not exercise its powers in compliance with the law. Thus, those who are affected by the breach of law, have a cause of action (interesse ad agire) to commence an administrative judicial proceeding in the form of a judicial review. In judicial review proceedings the courts will assess the conformity of administrative decisions with the law[footnoteRef:6]. Judicial review proceedings are, as a general rule, conducted by administrative courts. [6:  G. Giovannini, R. Camponigro,Giurisdizione amministrativa, in A. Quaranta, V. Lopilato (eds.), Il processo amministrativo,  Giuffré, Milano, 2011, p. 89-110.] 


As opposed to the breach of legitimate interests, cases which concern the breach of so-called subjective rights are, as a general rule, heard by the civil courts. Subjective rights are individual rights unrelated to the exercise of authoritative powers.

It is noted that the jurisdiction of a civil or an administrative court is not related to whether or not the claimant/defendant is a public administration authority, but only to the type of right – subjective right or legitimate interest, on which the claim is based.

The Code of Administrative Procedure[footnoteRef:7] also provides that administrative courts have jurisdiction in all other cases prescribed by law[footnoteRef:8]. It is noted that currently applicable legislation contains several legal provisions which, in specific circumstances, provide exclusive jurisdiction to either administrative or civil courts. In these cases, the fact that the subject matter of the dispute is linked to a subjective right or to a legitimate interest will be irrelevant. In other words, with respect to certain proceedings, the legislator expressly states which court has jurisdiction. Exclusive competence is provided to either the administrative or civil courts in relation to ‘borderline cases’. The first set of borderline cases includes situations in which the distinction between subjective rights and legitimate interests is so blurred that courts, and sometimes even legal scholars, have failed to reach a consensus on where jurisdiction falls. In many of these cases, the legislator put an end to uncertainties by enacting specific legislation which provides exclusive jurisdiction to either civil or administrative courts. The second set of borderline cases includes situations in which the plaintiff’s/claimant’s position is linked to a combination of subjective rights and legitimate interests. Without having a provision on exclusive jurisdiction, the plaintiff/claimant would need to file multiple actions before both civil and administrative courts[footnoteRef:9]. To minimise the occurrence of such cases, the legislator has enacted provisions into the legislation providing exclusive jurisdiction to either civil or administrative courts. [7:  Article 7,  Code of Administrative Procedure.]  [8:  G. Giovannini, R. Camponigro, Giurisdizione amministrativa, in A. Quaranta, V. Lopilato (eds.), Il processo amministrativo, Giuffré, Milano, 2011, p. 89-110.]  [9:  Disputes brought by civil servants often include a combination of aspects pertaining to employment and contract law. Thus these disputes concern both subjective rights and legitimate interests (to the exercise of discretionary authoritative rights by the public authority/employer). To avoid the inconveniences of having to file multiple actions before different courts, administrative courts have been granted exclusive jurisdiction.] 

[bookmark: _Toc409616436]Parties to administrative proceedings

The objective of administrative judicial proceedings is the judicial review of an administrative decision. Thus, the parties to the proceedings before administrative courts will be the plaintiff/claimant, i.e. the physical or legal person who intends to challenge an administrative decision by which he/she is affected, and the administrative authority that has enacted the contested decision. In addition, those physical and legal persons who have an interest in the claim’s outcome may become parties to the proceedings in the capacity of intervening parties (interveniente)[footnoteRef:10]. [10:  Article 50, Code of Administrative Procedure. ] 


It is not possible for physical and legal persons to be the defendants in first instance administrative judicial proceedings. Moreover, there is no other role in administrative proceedings besides those of the plaintiff/claimant, defendant and intervening party. Testimonies of witnesses are admissible, although they should be in writing[footnoteRef:11]. [11:  Article 63.3, Code of Administrative procedure.] 

[bookmark: _Toc409616437]Rules applicable to children

Administrative courts rarely have jurisdiction over matters pertaining to the protection of children because specific legislation attributes exclusive jurisdiction to specialised juvenile courts – which are also competent for civil and criminal cases, or to civil courts. These courts are provided with exclusive jurisdiction irrespective of whether or not the case concerns the child’s subjective rights or legitimate interests.

Moreover, several first instance decisions regarding children, such as those concerning foster care, are taken by the juvenile courts rather than by the administrative authorities. In these cases, however administrative authorities, and in particular, social services, play a key role in providing information to the courts and in drawing the court’s attention to specific cases. Administrative authorities do not take decisions in these cases, thus their activities do not fall within the jurisdiction of administrative courts.

Considering the above, and in particular the fact that children are rarely involved in administrative judicial proceedings, legislation regulating these proceedings do not contain child-specific provisions. Thus the same legal framework applies to adults and children.
[bookmark: _Toc409616438]Structure of the administrative justice system

There are two instances of administrative courts: Regional Administrative Tribunals (Tribunale Amministrativo Regionale, TAR), and Council of State (Consiglio di Stato). The Regional Administrative Tribunals hear first instance administrative cases[footnoteRef:12]. The Council of State (Consiglio di Stato) instead acts as a Supreme Court for administrative cases, in fact, the decision of Regional Administrative Tribunals can be appealed before the Council of State that also provides legal advice to the executive branch of the Government and to the Regions[footnoteRef:13].  [12:  Law 1034 of 1971, Law 127/1997, Law 400/1988. ]  [13:  Article 103, Constitution. ] 

[bookmark: _Toc409616439]The jurisdiction of juvenile courts and ordinary civil courts in cases regarding children

Administrative courts rarely hear cases that involve children. These cases fall within the jurisdiction of ordinary civil courts and juvenile courts.

Juvenile courts have been established by the Royal Legislative Decree 1404/1934[footnoteRef:14]. Juvenile courts hear cases in panels composed by two professional judges – one with the status of Court of Appeal judge, the other with the status of an ordinary court judge, and two lay judges, i.e. a man and a woman of at least 30 years of age, selected from among people with experience in social services and specialised in biology, psychiatry, criminal anthropology, pedagogy, psychology[footnoteRef:15].  [14:  Royal Legislative Decree 1404/1934.]  [15:  Article 2, Royal Legislative Decree 1404/1934. ] 


These courts hear the following cases:

criminal law cases involving children under 18 years of age[footnoteRef:16]; [16:  Article 3, Presidential Decree 488/1988.] 

civil law cases concerning, for example, the custody of children born outside of wedlock, adoptions and decisions regarding the termination/limitation of parental rights, as well as foster care/placement decisions in which the parents have not provided their consent. It also authorises children aged 16 or over to enter into marriage, to exercise an entrepreneurial activity, and decides over the incapacitation of emancipated or non-emancipated children in the last year before becoming adults[footnoteRef:17]; [17:  Article 32, Royal Legislative Decree 1404/1934. ] 

administrative measures aimed at children who show irregular conduct but have not committed crimes. These measures are designed to help children and their families have better relations. They are taken with the support of social services and the involvement of the family. These measures include entrusting children to the care of a specialised community in cases of child prostitution or drug addiction. The application of the measures may be extended up to the age of 21, but upon turning 18 years of age, the individual concerned must provide his/her consent[footnoteRef:18]. [18:  Articles 29, Royal Legislative Decree 1404/1934. ] 


Decisions of the juvenile courts may be appealed before the Court of Appeal, which has a specialised Juvenile Chamber (sezione minori) hearing only such cases[footnoteRef:19]. [19:  Article 5, Royal Legislative Decree 1404/1934. ] 

[bookmark: _Toc409616440]Other institutions involved in administrative judicial proceedings

The Public Prosecutor is always involved in proceedings concerning children[footnoteRef:20]. There is a special office of the Public Prosecutor before the juvenile court (Procura della Repubblica presso il Tribunale per Minorenni). Those serving in this office have the status of Public Prosecutor or Public Prosecutor of the Court of Appeal. This office is, however, autonomous from those concerned with ‘adults’. The Public Prosecutor for children intervenes in criminal cases involving child offenders and in all other civil and administrative cases falling within the jurisdiction of the juvenile court[footnoteRef:21]. It also intervenes in cases falling within the jurisdiction of civil courts and, in particular, in those before the Guardianship Judge (see below).  [20:  Article 336, Civil Code for decisions regarding the limitation, suspension or termination of parental rights; Article 70, Code of Civil Procedure for all the cases in which there is a public interest and for cases concerning the status of incompetent people; Article 361, Civil Code for the procedures concerning Guardianship of a Minor.]  [21:  Article 5, Royal Legislative Decree 1404/1934.  ] 


The Public Prosecutor before ordinary courts (Pubblico Ministero) also intervenes in some cases concerning children, namely in those pertaining to adoption[footnoteRef:22].  [22:  Article 8, Law 184/1983. ] 


Public Prosecutors represent the ‘public interests’, so they have the authority not only to prosecute the offenders, but also to ensure that the interests of vulnerable people, including children, are respected in civil proceedings. Therefore, they have the power to initiate civil proceedings and proceedings before the juvenile courts whenever they deem this appropriate. Often, this happens after the Social Services, other authorities such as the Police, or any other individuals such as the minor or the family, communicate the existence of a situation where a judicial intervention may be necessary.

Ordinary civil courts are competent to take decisions regarding children’s custody in cases of separation and divorce. They also hear cases concerning appeals against the denial of asylum applications – filed by adults and children.

The Guardianship Judge is a specialised office of the ordinary civil courts. It is competent for taking decisions concerning the appointment of guardians, administrators and special curators of incompetent people.

With respects to children, the Guardianship Judge:
 
appoints guardians (tutore) for children whose parent(s) have died, or their parental rights have been terminated, or are unable to exercise them[footnoteRef:23], and takes all the urgent decisions regarding the administration of the child’s property until his/her guardian is appointed[footnoteRef:24]. It decides, after hearing the guardian, the place where the child will be brought up and whether or not the child will be enrolled in an educational programme or training in a profession[footnoteRef:25]; [23:  Article 348, Civil Code.]  [24:  Article 361, Civil Code.]  [25:  Article 371.1, Civil Code. ] 

validates placement measures agreed by the social services and by the family;
orders compulsory medical treatment for mental disorders[footnoteRef:26]; [26:  Article 23, Law 833/1978. ] 

authorises the release of passports for individuals who are parents of children and do not have the authorisation of the other parent. In such cases, only the guardianship judge may authorise the release of a passport to the parent[footnoteRef:27]; [27:  Article 3, Law 1185/1967. ] 

appoints a curator to children who are between 16 and 17 years of age (inclusive) and have entered into marriage following the authorisation of the juvenile court[footnoteRef:28]. In these cases, the child will acquire a special status, i.e. that of emancipated minor (minore emancipato). Emancipated minors are no longer subject to parental authority, and may act in their own rights without requiring parental consent. However, for the most significant acts, defined as extraordinary administration acts (atti di straordinaria amministrazione), the child will require the assistance of the curator appointed by the Guardianship Judge. The curator should assist the child in making any relevant decisions, and the validity of the child’s actions depends on his/her consent. In case of refusal, the child may apply in his/her own right to the Guardianship Judge for the decision to be reviewed. The Guardianship Judge appoints a special curator in those cases in which there may be a conflict of interest between the child and the guardian[footnoteRef:29], or between the child and his/her siblings in judicial proceedings[footnoteRef:30]. [28:  Article 390, Civil Code. ]  [29:  Article 78, Code of Civil procedure and .]  [30:  Article 347, Civil Code. ] 

[bookmark: _Toc409616441]Proceedings involving children in the areas covered by this study
[bookmark: _Toc409616442]Asylum

Asylum decisions involving adults and children are taken by the Ministry of Interior (Ministero dell’Interno), and more precisely, by the Territorial Commission for the Recognition of International Protection (Commissione Territoriale per Il riconoscimento della Protezione internazionale) established by Law 189/2002 and Legislative Decree 303/2004. 

These decisions, which are administrative in nature, may be challenged before ordinary civil courts (Tribunale ordinario) by the child’s parents or guardian (tutore) pursuant to the general rule laid down by the Code of Civil Procedure (Codice di Procedura Civile)[footnoteRef:31].  [31:  Article 9, Code of Civil procedure.] 

[bookmark: _Toc409616443]Immigration

Immigration decisions involving children may be challenged before ordinary civil courts (Tribunale Ordinario). The rules applicable are laid down in the Code of Civil Procedure.

Children, just as adults, may be denied access into Italian territory at the border if they do not meet the requirements for immigration. However, those children who might face persecution on the grounds of their gender, race, religion, citizenship or other personal conditions should not be rejected at the border (respinti alla frontiera)[footnoteRef:32]. In these cases, children, just as adults, may lodge an application for International protection[footnoteRef:33]. [32:  Article 19.1, Legislative Decree 286/1998.]  [33:  Article 28, Legislative Decree. 251/2007.] 


Once they access Italian territory, children may not be expelled unless there are compelling reasons of public order to do so, or if they represent a threat to national security, or to preserve their family life if their parents are expelled. The expulsion requires an order of the juvenile court, on application of the Police Chief Constable (Questore). This, being a judicial decision, may be challenged before the Court of Appeal[footnoteRef:34].  [34:  Articles 9.10 and 19.2, Legislative Decree 286/1998.] 


By reason of their minor age, foreign children on Italian territory are entitled to obtain residence permits (permesso di soggiorno)[footnoteRef:35]. Children may also be transferred back to their country of origin if this is in their best interests, by way of a decision of the Foreign Minors Committee (Comitato per i minori stranieri), an administrative body operating within the Ministry for Social Affairs, which organises assisted repatriation (rimpatrio assistito) programmes[footnoteRef:36]. [35:  Article 28, Legislative Decree 394/1999.  ]  [36:  Article 19, paragraph 2-bis, Legislative Decree 296/1998. ] 


The Foreign Minors Committee’s decisions may be challenged by the child through his/her parents or guardian before an administrative court[footnoteRef:37]. [37:  This is in accordance with the general principle on the jurisdiction of administrative courts laid down by Article 7, Code of Administrative Procedure.] 

[bookmark: _Toc409616444]Education 

Disputes arising from educational matters involving children are adjudicated by administrative courts, if the challenged decisions are issued by administrative authorities, e.g. assessment of applications aimed at obtaining a special needs support teachers[footnoteRef:38]. In these cases, the subject matter of the dispute concerns ‘legitimate interests’. The persons exercising parental rights, or tutors, or guardians, may challenge the administrative decision on behalf of the child.  [38:  . Law 104/1992 and Article 40, Law 449/1997] 


Disputes pertaining to family decisions on the educational/vocational path of the child, for example, when the parents do not agree with the educational pathway that the child would like to follow, are adjudicated by a civil court[footnoteRef:39].  [39:  Article 316, Civil Code.] 


When the claim is not filed by the person exercising parental rights, but by a guardian, the Guardianship Judge must validate the decisions of the child’s guardian regarding the child’s study or vocational pathway.
[bookmark: _Toc409616445]Healthcare 

Disputes arising from healthcare are adjudicated by ordinary civil courts – within civil proceedings, since these disputes concern ‘subjective rights’.

Decisions regarding the compulsory medical treatment of both adults and children are ordered by the City Council’s Mayor and validated by the Judge for Guardianship[footnoteRef:40].  [40:  Article 33, Law 833/1978. ] 


Decisions regarding abortion is authorised by the Judge for Guardianship if the person having the abortion is a child and if those exercising parental rights or guardianship oppose it, or in case their involvement would be inappropriate considering the specific circumstances of the case. The Judge for Guardianship‘s decision cannot be challenged[footnoteRef:41]. [41:  Article 12, Law 194/1978. ] 

[bookmark: _Toc409616446]Administrative sanctions

Administrative sanctions are issued by a public authority vested with the power to do so. The individual that has been sanctioned by the administrative decision may challenge it judicially within 30 days from its notification. Exclusive jurisdiction in these cases is granted to ordinary civil courts[footnoteRef:42], and, for administrative offences related to road traffic circulation, to the section called Justice of the Peace – a judicial office for small civil claims[footnoteRef:43]. [42:  Article 22, Law 689/1981. ]  [43:  Articles 204-bis and 205, Traffic Code (Codice del la Strada). ] 


Children are not liable for the commission of administrative offences. The responsibility is held by the persons who have supervision over the child, unless they prove that they have taken all possible actions to prevent the child from committing the administrative offence[footnoteRef:44]. [44:  Article 2, Law 689/1981. ] 

[bookmark: _Toc409616447]Criminal offences committed by children below the minimum age of criminal responsibility (MACR)

The minimum age of criminal responsibility is 14 years of age[footnoteRef:45]. If a criminal offence has been committed by a child under 14 years old, the court has to interrupt the trial and drop all charges immediately[footnoteRef:46].  [45:  Article 97, Criminal Code. ]  [46:  Article 26, Presidential Decree 448/1988. ] 


If the judge finds that the child below the MACR is dangerous, taking into account the gravity of the offence and the moral conditions of the family where he/she was brought up, he/she may order the placement of a child into reformatory care[footnoteRef:47]. In 1988, this measure was replaced by the possibility of placing children into a specialised community aimed at the recovery of children[footnoteRef:48]. In case the child escapes from the community and if the maximum penalty for the crime committed by the child is not less than five years' imprisonment, the child may be detained in a juvenile detention centre, for up to 30 days[footnoteRef:49]. [47:  Article 224, Criminal Code.]  [48:  Article 36 and Article 22, Presidential Decree 488/1988.]  [49:  Article 22, Presidential Decree 448/1988. ] 


Juvenile courts may order the home custody of the child (Permanenza in casa)[footnoteRef:50]. Instead of this measure, after hearing the person with parental authority, the judge may order tailor-made measures aiming at the education and or professional training of children[footnoteRef:51]. [50:  Article 21, Presidential Decree 488/1988.]  [51:  Article 20, Presidential Decree 488/1988.] 


These decisions are taken by the juvenile court in accordance with the rules applicable to criminal proceedings – their enforcement is performed and supervised by a specialised office, i.e. the Surveillance Judge before the juvenile court (Magistrato di Sorveglianza presso il Tribunale per i Minorenni). This judge may suspend the measure at any time, if the child is deemed to have recovered to the extent that he/she can interact with other children, the family and the social services[footnoteRef:52]. [52:  Article 40.2, Presidential Decree 488/1988. ] 


The juvenile court’s decision could be appealed against according to the ordinary rules on appeals in criminal judicial proceedings[footnoteRef:53] [53:  Articles 309-311, Code of Criminal Procedure. ] 

[bookmark: _Toc409616448]Placement into care

Decisions regarding the placement into care of children require the involvement of the Territorial Assistance Service (Servizio di assistenza territoriale) or social workers who identify the need for the removal of the child from his/her family. If an agreement with the family is reached, then the decision must be validated by the Guardianship Judge, if it is not, an order of the juvenile court is necessary[footnoteRef:54]. [54:  Article 4, Law 184/1983. ] 


Both types of judicial decisions can be considered as civil decisions, and maybe appealed against before the Court of Appeal. It is noted that children may not appeal the decision in their own right; it is their legal representatives, i.e. the parents or court-appointed guardians, who will do so on their behalf.
[bookmark: _Toc409616449]Specialist Institutions
	
Courts may always rely on Territorial Assistance Services, or the social services, when dealing with children[footnoteRef:55]. [55:  Article 14.2, Law 1085/1962; see also Article 16.1.c of Presidential Decree 616/1977 for civil and administrative courts and; Presidential Decree 488/1988 for criminal courts.] 


These services may alert the juvenile courts, the Office of the Public Prosecutor (Procuradella Repubblica), the Office of the Public Prosecutor before the juvenile courts (Procura del la Repubblica presso il Tribunale dei Minorenni), and the Guardianship Judge of any situation which falls within their jurisdiction so that proceedings may be initiated. However, the social services are not party to the proceedings. It is noted that Public Prosecutors intervene in all controversies concerning the protection of children[footnoteRef:56]. [56:  Article 336, Civil Code for decisions regarding the limitation, suspension or termination of parental rights; Article 70, Code of Civil Procedure for all cases in which there is a public interest and for cases concerning the status of incompetent people; Article 361, Civil Code for the procedures concerning Guardianship of a child.
] 

[bookmark: _Toc409616450]General approach towards children under administrative law: evolving capacities, best interests of the child, principle of non-discrimination
[bookmark: _Toc409616451]The child’s best interests

No specific rule for taking the child’s best interest into account in administrative judicial proceedings, has been identified. 

This principle is not stated in the Constitution, and it is not framed as a generally applicable principle in any legislation regulating judicial proceedings.

There are, however, several specific legislative provisions, including some Articles of the Civil Code, that refer to this principle. These provisions have been introduced following the ratification and incorporation into Italian law of the New York Convention on the Rights of the Child of 1989, which expressly requires the safeguard of the best interests’ principle. Case-law also relies on this principle quite often[footnoteRef:57]. [57: Ratified with Law 176/1991. SeeJoelle Long, Il Diritto italiano alla prova delle fonti internazionali, Milano, Giuffré  p. 60.] 


The main instances in which legislation recalls the best interests of the child are those concerning parental separation[footnoteRef:58], the recognition of paternity of a child born out of wedlock[footnoteRef:59], judicial recognition of maternity or paternity[footnoteRef:60] and the exercise of parental responsibility[footnoteRef:61].These provisions require the judicial authorities to take into consideration the best interests of the child, whilst taking their decisions. Judicial authorities need to take into account the best interests of the child when deciding on adoption[footnoteRef:62], the placement of a child under foster care[footnoteRef:63], the suspension of parental responsibility, and on the appointment and suspension of a guardian[footnoteRef:64].  [58:  Articles 155 and 158, Italian Civil Code.]  [59:  Articles 250 – 252, Italian Civil Code.]  [60:  Articles 273 – 279, Italian Civil Code.]  [61:  Articles 316 and 336, Italian Civil Code.]  [62:  Articles10 and 14 Law no. 184/1983, ‘Discipline of adoption and foster care’.]  [63:  Article 4, Law no. 184/1983, ‘Discipline of adoption and foster care’.]  [64:  Articles 10 and 14, Law no. 184/1983, ‘Discipline of adoption and foster care’.] 


It will be the responsibility of the judge to assess what the best interests of the child are in a specific case. Children are involved in determining their own best interests through the exercise of their right to be heard. It is noted however, that the views of the child do not bind the court. No checklists or protocols, determining the child’s best interests, have been found.

With particular regards to the objective of this Study, reference to the best interests of the child is made in specific legislative provisions concerning foster care, asylum seekers – especially asylum seeker unaccompanied children, and immigrant children. Jurisdiction for cases concerning these aspects rests with the civil and the juvenile courts.
[bookmark: _Toc409616452]Asylum seekers and the protection of best interests

According to Legislative Decree 140/2005[footnoteRef:65], the superior interests of the child should be taken into account when implementing programmes to track the parents of an unaccompanied child.  [65:  Article 8, Legislative Decree 140/2005.] 


A Directive of the Ministry of Internal Affairs[footnoteRef:66] provides that public officers, civil servants and those involved in supporting unaccompanied children, i.e. healthcare workers, social workers, should inform them in a way suitable for the children’s age about their right to seek asylum. In doing so, they should seek the support of a cultural mediator that speaks the child’s language. [66:  Directive on Unaccompanied Minors of March 7, 2007.] 

[bookmark: _Toc409616453]Immigration: unaccompanied children and best interests

Unaccompanied children are entitled to remain on Italian territory and not be expelled whilst being granted full access to education, a safe environment and, where appropriate, to employment[footnoteRef:67]. However, it is possible to organise an assisted repatriation (rimpatrio assistito) of children to their country of origin if this is in their best interests[footnoteRef:68]. Law 184/1983[footnoteRef:69] also provides that a child who is not allowed to enter or stay in Italian territory must be returned to his/her country of origin, although his/her return must be performed bearing in mind the child’s best interests as the primary concern. [67:  Article 19, Legislative Decree 286/1998.]  [68:  Legislative Decree 286/1998. ]  [69:  Article 33, Law 184/1983.] 

[bookmark: _Toc409616454]Foster care: best interests

Children are placed into foster care if this is deemed to be necessary in the light of the evaluation of their needs carried out by the social services. The judge – the Guardianship Judge in a case where the parents have agreed to the measure or the juvenile court in a case where the parents have not agreed to it, will render the social services’ decision enforceable after having evaluated that the required measure is consistent with the child’s superior interest. The measure will cease when the same authority that has provided it will deem that it is no longer necessary because the reasons that justified its enactment have changed[footnoteRef:70]. [70:  Article 4, Law 184/1983.] 

[bookmark: _Toc409616455]Conflict of interests

In cases where conflict of interests occur between the interests of more than one child in the same proceedings – such as in the case of siblings, each child will have to be represented separately by different lawyers, guardians and/or special curators[footnoteRef:71]. [71:  Article 78, Code of Civil Procedure; Articles 320 and 347 Civil Code.] 

[bookmark: _Toc409616456]The principle of evolving capacity

The principle of evolving capacity is not defined in legislation. However, it is enshrined in many specific provisions. In particular, the Civil Code[footnoteRef:72]orders that children aged 12 or above must be heard in all proceedings concerning them, and children under that age should be heard if their degree of maturity permits it. The maturity is evaluated by the judge with the support of the social services and childhood specialists. In other words, the judge is provided with the possibility of being supported by an expert for this purpose[footnoteRef:73].  [72:  Article 315-bis, Civil Code.]  [73:  Article 68, Code of Civil Procedure.] 

[bookmark: _Toc409616457]Protection of children against discrimination

Except for one, there are no mechanisms in place to protect children from discrimination in judicial proceedings.

Children are protected from discrimination during the proceedings as a result of the fact that they are represented by their parents, tutors or curators in proceedings which concern them. Thus, children may always count on the support of an adult who is not in conflict of interest with them.

Social services always provide support and specialised expertise, such as cultural mediators, interpreters, psychologists, whenever children have been removed from their families or when the families cannot provide support to the children anymore, such as when there are no relatives or the children are unaccompanied foreign minors[footnoteRef:74].  [74:  Articles 22 and 29 Law 328/2000. This instrument provides only a general framework, which is supplemented, at local level, by Regional legislation.] 


There are no specific rules to grant redress to children who have been discriminated against in judicial proceedings. A general mechanism, however is available for those who have been discriminated against, which is the tort liability mechanism[footnoteRef:75]. [75:   Article for subjective rights,  for legitimate interests.] 


The Authority for the Protection of Minors (Garante per l’Infanzia e per l’adolescenza)[footnoteRef:76], has the authority to report cases of child rights’ violation to the relevant authorities – thus, in cases of discrimination, they could stimulate guardians or Public Prosecutors to lodge appeals against discriminatory decisions, where appropriate. [76:  Established by Law 112/2011.] 


No particular measure, which aims at protecting particularly vulnerable children, has been found.
[bookmark: _Toc409616458]Monitoring mechanisms, multidisciplinary approach and training
[bookmark: _Toc409616459]Monitoring mechanisms

The authority for children and adolescents protection (Autorità Garante per l’Infanzia) supervises and ensures that international standards are complied with by national measures. It reports cases where children’s rights are breached to the competent authorities and is involved by other institutional actors in policy making/legislation drafting in the area[footnoteRef:77]. [77:  Law 112/2011. ] 

[bookmark: _Toc409616460]Multi-disciplinary approach

Judges rely on the help of the social services and specialised experts – normally these will be psychologists or pedagogy experts[footnoteRef:78].  [78:  Article 68, Code of Civil procedure.] 


Moreover, juvenile courts are composed of a panel with two professional judges and two lay judges[footnoteRef:79](a man and a woman), which ensures an overall assessment of the child’s situation in the procedures falling within their jurisdiction.  [79:  Articles 2 and 5, Royal Legislative Decree 1404/1934. ] 


Besides these measures, no other measures requiring the use of a multi-disciplinary approach whilst dealing with children have been identified.

Those working in different government departments sometimes establish protocols. These protocols often determine the way of cooperating between the different government departments[footnoteRef:80]. [80:  Protocol for the Creation of a Territorial Integrated Equip for minors (aimed at coordinating the work of Health Authorities, Social Services and City Councils involved in the care of minors, in a number of municipalities of the Lombardia Region. ] 


No common assessment frameworks for different professionals could be found. 
[bookmark: _Toc409616461]Coordination between criminal, civil and administrative judicial proceedings

There are no specific protocols for the coordination of the work of institutions involved in civil, administrative and criminal judicial proceedings. However, social services[footnoteRef:81] and the Public Prosecutor[footnoteRef:82] help to make sure that the overall interests of the child are taken into account in all these proceedings. Thus, these institutions will liaise with the different courts that have jurisdiction over the situation of a given child.  [81:  Law 328/2000. ]  [82:  Article 70, Code of Civil Procedure.] 

[bookmark: _Toc409616462]Professional standards

No other formalised cooperation procedures and no common assessment framework for professionals in this area could be found.
[bookmark: _Toc409616463]Training

Lawyers who can be appointed by the court for the representation of children (Difensore di Ufficio) are indicated on a list of lawyers. These lawyers must undergo specialist training if they want to work in cases involving children[footnoteRef:83]. The courses address the specific psychological needs of children, in addition to the relevant legal provisions. [83:  Article 15, Legislative Decree 272/1989.] 


Lawyers, other than those who deal with children, do not need to undertake such a specialised training. General continuing professional education courses are compulsory for lawyers, pursuant to the Deontological Code of Lawyers[footnoteRef:84]. These courses may touch upon issues that are relevant for children. So even general courses may address the needs of children. [84:  Article 13, Deontological Code of Lawyers of 2011 (Codice deontologico forense).] 


Professional, i.e. Public Prosecutors and panel judges, as well as lay judges serving on juvenile courts should undergo specialised training focusing on the problems related to the family and on children’s development[footnoteRef:85]. [85:  Article 5, Legislative Decree 272/1989.] 


No specific measures aimed at regularly vetting those working with children were found.






[bookmark: _Toc401654870][bookmark: _Toc409616464]Child-friendly justice in administrative judicial proceedings
[bookmark: _The_child_as][bookmark: _Toc338234110][bookmark: _Toc401654871][bookmark: _Toc409616465]The child as an actor in administrative judicial proceedings
As explained under Section 1, cases related to some of the sectors (i.e. the sectors of asylum, immigration -except for proceedings linked to transfer decisions-, health, administrative sanctions, crimes committed by children below the MACR and placement into care) covered by this study fall under the jurisdiction of courts other than administrative courts. 

The sector linked to crimes committed by children below MACR is not covered by this study, as the criminal division of juvenile courts hear such cases within criminal judicial proceedings. Rules applicable to criminal judicial proceedings are described in the Contextual Overview for the criminal phase of this study.
[bookmark: _Toc409616466]Procedural rules applicable to children involved in judicial proceedings in the sectors of education and immigration – decisions linked to transfer
Neither the Code of Administrative Procedure, nor other pieces of legislation regulating administrative judicial proceedings contain child-specific provisions. It is noted however, that legislation applicable to certain sectors contains child-specific provisions. These child-specific provisions are described below.
The child as a plaintiff

Under Italian law, all administrative proceedings are brought before Administrative Courts by physical or legal persons who seek annulments by way of judicial reviews of decisions taken by administrative authorities. 

There is no child-specific provision concerning the right of a child to access a court in an administrative judicial proceeding. Therefore, the general rules apply in accordance with which the child should be represented. The child can be represented by his/her parent, a guardian and/or a curator or special curator – see Section 2.6. 

As explained in the Contextual Overview for the civil phase of this study, children need to be represented as they do not have procedural capacity to act[footnoteRef:86]. Only those persons who possess full capacity to act have procedural capacity to act and so the capacity of persons to enter into contracts and make legal statements validly.  [86:  Article 75, Code of Civil Procedure.] 


Emancipated children constitute an exception under this rule as they have been authorised by the courts to exercise their rights in their own names[footnoteRef:87]. A child older than 16 is emancipated if he/she has entered into marriage after having been authorised to do so by the juvenile court[footnoteRef:88] [87:  Article 397, Civil Code.]  [88:  Article 84, Civil Code.] 


Courts may not grant dispensation from the application of these rules. If the child attains the age of 18 during the proceedings he/she may continue the action in his/her own right[footnoteRef:89]. [89:  Article 2, Civil Code.] 

The child as an intervener

The child can also be involved in the proceedings in the role of an intervening party – see Section 1. The same rules apply to child interveners as to child parties.
The child as a defendant  

Only public authorities may be defendants in first instance administrative proceedings – thus, there is no rule regarding children.

In second instance proceedings before the Council of State initiated by the administrative authorities– which constitutes the last instance administrative court, the child can be involved in the role of the appellee. Administrative authorities typically initiate second instance proceedings in cases where they have lost first instance trials and thus challenge the first instance courts’ decisions. 

The role of the appellee is not strictly that of the defendant. As opposed to other judicial proceedings in which the child can be involved in the role of the defendant, in administrative judicial proceedings the principle of default judgements does not apply. This principle is linked to the automatic consequences of failing to take part in the proceedings. In case of other judicial proceedings it is presumed that the absent party accepts the allegations of the counterparty. 

Other difference between administrative judicial proceedings and other judicial proceedings lies in the fact that in administrative judicial proceedings the court does not assess the facts of the case, thus no new evidence could be produced. This rule limits the rights and obligations of appellees as opposed to defendants involved in other judicial proceedings. In this respect, it is noted however, that exceptionally, when the filing of new evidence is regarded as essential, the appellee can file new evidence. In this case however, he/she needs to prove that filing such evidence earlier was not possible for a reason beyond his/her control[footnoteRef:90]. [90:  Article 104, Code of Administrative Procedure. ] 


Considering the above, it can be concluded that appellees have limited rights and obligations in second instance proceedings. Regarding the exercise of rights and obligations that are at their disposal, the same rules apply as those for plaintiffs. 

Finally, it should be noted that rules applicable to appellate level proceedings are not child-specific.
The child as a witness
The child could be a witness in an administrative judicial proceeding. The Code of Administrative Procedure provides that rules applicable to witnesses are those set out in the Code of Civil Procedure.
It is noted, however, that as opposed to civil judicial proceedings where witnesses are usually asked to provide oral testimonies, testimonies in administrative judicial proceedings are usually admitted in writing[footnoteRef:91]. This rule was recently introduced by the amendment of the Code of Civil Procedure[footnoteRef:92]. In administrative judicial proceedings, the witnesses are required to reply in writing to the questions asked by the judge within a certain deadline. If the witness fails to submit the replies by the specified date he/she could be subject to a fine[footnoteRef:93]. No specific provisions for child witnesses exist for testimonies rendered in this form. There is no minimum age under which the administrative court cannot ask a child to testify.  [91:  Article 63.3 Code of Administrative Procedure. ]  [92:  Amendments to the Code of Civil Procedure.]  [93:  Article 63.5, Code of Administrative Procedure.] 

However, the Code of Administrative Procedure also states that a judge may acquire evidence in all the forms provided by the Code of Civil Procedure. This provision allows a court to order the child to testify orally. The rules set out in the Code of Civil Procedure entail no limitation to the children’s ability to testify. The only provision setting forth some limits[footnoteRef:94] simply prohibits testimonies deposed by people that have standing to intervene in the trial. Moreover the Code of Administrative Procedure states that witnesses cannot be subject to formal interrogation (interrogatorio formale) and they cannot be asked to give an oath (giuramento)[footnoteRef:95].   [94:  Article 246, of the Civil Procedure Code.]  [95: Article 63.5, Code of Administrative Procedure. ] 

Thus, since oral testimonies exist in the Civil Procedure Code and are not listed under the exceptions mentioned above, it is unclear whether or not oral testimonies can be allowed in administrative trials. In any case, administrative trials are predominantly based on written documents so oral testimonies are rarely used in administrative judicial proceedings[footnoteRef:96]. Moreover, children are only rarely involved in administrative judicial proceedings in the roles of witnesses. [96:  G. Palliggiano, R. Zingales, Il Codice del Nuovo Processo Amministrativo, WoltersKluwer Italia, Milano 2012, p. 140-142.] 

Assuming that ordinary oral testimonies were admissible in administrative trials, the same rules would apply as those applicable to civil proceedings. The Code of Civil Procedure regulating civil judicial proceedings does not contain child-specific provisions in this respect, which implies that the same rules apply to children as to adults. In accordance with the general rules, no one who has an interest to participate in the proceeding as a party or intervener can be a witness[footnoteRef:97]. Relatives of the parties cannot be witnesses – with the exception of proceedings concerning family issues[footnoteRef:98].   [97:  Article 246, Code of Civil Procedure.]  [98:  Article 247, Code of Civil Procedure.] 


Witnesses – both children and adults, are never assisted by lawyers, and the agreements of parents or guardians are not necessary for the participation of child witnesses in the proceedings.

Under Italian legislation, if someone is summoned as a witness in a civil proceeding, he/she has the duty to testify and cannot refuse to do so. However, if for any reason, the witness cannot be present on the day when he/she should be heard, he/she has to immediately communicate it to the administration office of the court and provide all certificates and documents that justify his/her absence. These rules apply to adults and children alike[footnoteRef:99].  [99:  Ministry of Justice, ‘The duty to testify’ (last accessed on 12 September 2013).] 

The child as the subject of the proceeding
The child cannot be the subject of an administrative judicial proceeding. The administrative decisions constitute the subject matters of administrative judicial proceedings.
[bookmark: _Toc409616467]Procedural rules applicable to children involved in judicial proceedings in the sectors of asylum, immigration, health and to proceedings related to the imposition of administrative sanctions against children
As explained under Section 1, decisions taken by administrative authorities concerning asylum, immigration, and the imposition of administrative sanctions, can be appealed against before civil courts. These courts adjudicate within civil judicial proceedings.
The child as a plaintiff/ defendant

So, as children involved in administrative judicial proceedings, children can only bring civil actions before the civil courts through their legal representatives. Rules applicable to the legal standing of children in civil judicial proceedings are the same as those described above, i.e. general rules. 
The child as an intervener

The general rules described above, also apply to child interveners.
The child as a defendant

The general rules described above apply. 
The child as a witness

The general rules described above apply. 

The child as the subject of the proceeding

There are no other roles the child can have in these types of proceedings.
[bookmark: _Toc409616468]Procedural rules applicable to children involved in judicial proceedings for placement into care
All decisions regarding foster care and placement into care are taken by the juvenile court, or the Guardianship Judge, in cooperation with the social services or the family. Thus, these are judicial decisions – not administrative decisions, and may be challenged before the same court that has issued them[footnoteRef:100]. These courts hear cases in accordance with the rules applicable to civil judicial proceedings. [100:  Law 184/1983.] 

 	The child as a plaintiff

Children may not commence proceedings for their placement into care. However, if children are able to draw the attention of the social services and/or the juvenile court, the Public Prosecutor or the Guardianship Judge, they can take the necessary steps to start the procedure[footnoteRef:101]. In a proceeding initiated by these bodies, the child would be involved in a special role, i.e. he/she would be the subject matter of the proceeding. [101:  Article 4, Law 184/1983.] 

The child as an intervener

A child cannot be involved in judicial proceedings concerning the placement of a child into care in the role of an intervener.
The child as a defendant

A child cannot be involved in judicial proceedings concerning the placement of a child into care in the role of the defendant.
The child as a witness 

The general rules described above apply. 
 The child as the subject of the proceeding

Decisions regarding the placement of children into care require the involvement of the Territorial Assistance Service (Servizio di assistenza territoriale), or social workers[footnoteRef:102] who identify the need for the removal of the child from his/her family. If an agreement with the family is reached, then the decision must be validated by a Guardianship Judge. The approval of the Guardianship judge might be substituted by the decision of the juvenile court[footnoteRef:103]. [102:  Article 4, Law 184/1983, Articles 22 and 29, Law 328/2000.]  [103:  Article 4, Law 184/1983.. ] 


Children aged 12 or above should always be heard in proceedings concerning their placement into care. Younger children may only be heard if they are deemed to be sufficiently mature by the courts[footnoteRef:104]. [104:  Article 315-bis, Civil Code. ] 

[bookmark: _Toc338234111][bookmark: _Toc376794977][bookmark: _Toc409616469]Provision of information
As explained under Section 1, cases related to some of the sectors, i.e. the sectors of asylum, immigration -except for proceedings linked to transfer decisions-, health, administrative sanctions, crimes committed by children below the MACR and placement into care) covered by this study fall under the jurisdiction of courts other than administrative courts. 

The sector linked to crimes committed by children below the MACR is not covered by this study as the criminal division of the juvenile courts hear such cases within criminal judicial proceedings. Rules applicable to criminal judicial proceedings are described in the Contextual Overview for the criminal phase of this study.
[bookmark: _Toc409616470]Procedural rules applicable to children involved in judicial proceedings in the sectors of education and immigration – decisions linked to transfer
The child as a plaintiff/defendant

The jurisprudence of the Court of Cassation states that when the child is heard in any judicial proceedings, he/she needs to be informed about the procedures applied, his/her procedural rights and obligations, and about the consequences of the proceedings. According to the Court of Cassation the information provided should not harm the peace of the child[footnoteRef:105].    [105:  Pazé, P., Accompanying a child to a penal proceeding, [2008] Minorigiustizia 4, 7 – 21.] 


In principle, children cannot personally request information concerning the administrative judicial proceedings in which they are involved.

Moreover, after the beginning of the proceedings, all kinds of formal communications will be provided to the legal counsel who represents the party before the competent court. It is not a legal requirement for the child’s legal representatives to provide the child with the information that came to their knowledge during the trial. In other words, children do not have the right to receive information in their own right. The only right specifically provided is the right to be heard.

With regard to the provision of procedural information through notification and subpoena, there are no specific rules applying to children. Therefore children or their legal representatives can receive procedural information by their legal counsels according to the general procedural rules.

No statutory provisions or policies, requiring the courts or other authorities involved in administrative judicial proceedings to provide information to children about the consequences of participating in the proceedings and of expressing their opinions, have been identified.

No mandatory rules state that information with regard to the outcome of the proceeding should be provided to the child by the legal counsel or legal representative. However, the judge may explain to the child the meaning of the adopted decision.

There are no statutory provisions in place requiring the provision of information to children in a child-friendly manner. Some courts have elaborated specific protocols in this respect, which provide inter alia that the authorities or the experts supporting them should inform the children of their rights and what is going on in a child-friendly manner.

It is not a general duty to inform children about their rights to contact social services, although many authorities have elaborated protocols in this respect[footnoteRef:106]. Moreover, children in need, e.g. unaccompanied, neglected children, are automatically provided with support.  [106:  Information retrieved through interview with an expert.] 


No provision or policy, regarding information on special arrangements to protect the child’s best interests, has been found to exist.

No child-friendly materials containing legal information have been identified. 
The child as an intervener

These rules also apply to child interveners.

The child as a witness

The general rules described above apply. As mentioned in Section 2.1, child witnesses do not need the support of their legal representatives or the assistance of legal counsels to participate in the proceedings.

As with adults, child witnesses are informed with notifications given by the bailiffs or sent by the parties’ legal counsels on request of the interested parties, of their duty to appear before the judges in order to take their testimonies[footnoteRef:107].  [107:  Article 250, Code of Civil Procedure.] 


It is noted, however, that child witnesses are rarely, if at all, heard during administrative judicial proceedings, thus notification about their duty to appear before the courts is only rarely issued to them[footnoteRef:108]. If this happens, the administrative courts would follow the same procedures as with adults, so it would inform them about their obligations to provide written testimonies, together with explanations about the information requested from them, and a deadline by which they should file their testimonies.  [108:  The expert interviewed was unaware of any such thing ever happening.] 

The child as the subject of proceedings

There are no other roles the child can have in this type of proceeding.
[bookmark: _Toc409616471]Procedural rules applicable to children involved in asylum proceedings
As explained under Section 1, decisions taken by administrative authorities concerning asylum, immigration and the imposition of administrative sanctions can be appealed against before civil courts. These courts adjudicate within civil judicial proceedings.
Special rules apply to asylum proceedings, thus this sector is described separately from the others.
The child as a plaintiff

The general rule, whereby children may only act in judicial proceedings through their legal representatives, applies also to foreign unaccompanied children. 

Social services, non-profit associations often provide them with appropriate information in accordance with their internal protocols[footnoteRef:109].  [109:  Central Service for Immigration and Protection, Circular of 18/05/2011 no. 2436, and Guidelines for people asking international protection.] 


All children are appointed guardians, curators or special curators when appropriate, who will interact with and provide support to the children[footnoteRef:110]. [110:  Article 343, Civil Code.] 


Besides these, the general provisions described above also apply to child plaintiffs. 
The child as an intervener

These rules also apply to child interveners.
The child as a defendant

The child may not be a defendant in such proceedings.
The child as witness

The general rules described above apply. 

The child as the subject of the proceeding

There are no other roles the child can have in this type of proceeding.
[bookmark: _Toc409616472]Procedural rules applicable to children involved immigration, health proceedings and to proceedings related to the imposition of administrative sanctions against children
The child as a plaintiff

The general rules described above apply. 
The child as an intervener

The general rules described above apply.
The child as a defendant

The child may not be the defendant in such proceedings.
The child as witness

The general rules described above apply. 
The child as a subject of proceedings

There are no other roles the child can have in this type of proceeding.
[bookmark: _Toc409616473]Procedural rules applicable to children involved in proceedings for placement into care
All decisions regarding foster care and placement into care are taken by the juvenile court or the Guardianship Judge, in cooperation with the social services or the family. Thus, these are judicial decisions – not administrative decisions, and may be challenged before the same court that has issued them[footnoteRef:111]. These courts hear cases in accordance with the rules applicable to civil judicial proceedings. [111:  Law 184/1983.] 

The child as a plaintiff/defendant

A child cannot be involved in the role of a plaintiff or defendant in proceedings that concern the placement of a child into care.
The child as an intervener

A child cannot be involved as an intervener in proceedings that concern the placement of a child into care.
The child as a witness 

The general rules described above apply. 
 	The child as the subject of the proceeding

The child who has been removed from his/her family, as well as a child who does not have a family, is automatically reported to the juvenile court and placed within the care of social services[footnoteRef:112] which will support him/her adequately and will provide for the appointment of a legal representative who will act on the child’s behalf in the judicial proceeding. It is provided that the office of Guardian is gratuitous, although the court, considering the child’s personal finances, may award a just compensation – a modest sum[footnoteRef:113]. [112:  Article 2, Law 184/1983. ]  [113:  Article 379, Civil Code.] 


The general rules apply in respect of the rights of the child to information.
[bookmark: _Toc338234112][bookmark: _Toc376794978][bookmark: _Toc409616474][bookmark: _Toc346714785][bookmark: _Toc346714786][bookmark: _Toc346714787][bookmark: _Toc338234113]Protection of the child’s private and family life
[bookmark: _Toc409616475]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, health, administrative sanctions and placement into care
The general rules described below apply to judicial proceedings in the sectors listed above. However, certain specific rules exist in several sectors which are described below in a separate subheading. 

As explained under Section 1, cases related to some of the sectors (i.e. the sectors of asylum, immigration -except for proceedings linked to transfer decisions-, health, administrative sanctions, crimes committed by children below the MACR and placement into care) covered by this study fall under the jurisdiction of courts other than administrative courts. 

The sector linked to crimes committed by children below the MACR is not covered by this study, as the criminal division of the juvenile courts hear such cases within criminal judicial proceedings. Rules applicable to criminal judicial proceedings are described in the Contextual Overview for the criminal phase of this study.
The child as a plaintiff/defendant/witness
[bookmark: _Toc409616476]Protection of children’s privacy 

There are no specific rules regarding the protection of children involved in judicial proceedings. However, the Code on Data Protection[footnoteRef:114], prescribes that the rules applicable to criminal judicial proceedings should extend to all other proceedings in which children are involved[footnoteRef:115]. It is therefore forbidden to disclose, by any means, images and information that could lead to the identification of a child involved in any role in administrative judicial proceedings[footnoteRef:116]. The diffusion of the ‘image’ or identity of children under 16 is possible only upon application by the person exercising parental authority and upon authorisation of the court (which will take into account whether or not the disclosure is in the minor’s interests). Children aged 16 or over may consent to the publication[footnoteRef:117]. However, this rule addresses only the disclosure of documents outside of the court. Within the trial, all documents will report the name of the child in full. Those in charge (and thus, responsible) for the processing of personal data are the lawyers and the courts[footnoteRef:118]. [114:  Article 50, Legislative Decree no. 196/2003 ‘Code on personal data protection’.]  [115:  Article 50, Legislative Decree no. 196/2003 ‘Code on personal data protection’.]  [116:  Article 13, Decree of the President of Republic no. 488/1988 ‘Approval of provisions on the criminal procedures applicable to juvenile offenders’.]  [117:  Article. 114 Code of Criminal Procedure.]  [118:  Article 52, Legislative Decree no. 196/2003 ‘Code on personal data protection’.] 


Media self-regulatory rules also require journalists to respect the privacy of children involved in any type of judicial proceedings[footnoteRef:119]. In particular, they must ensure that the identity of the child is protected unless the disclosure of such information is aimed at giving a positive image of the child and his/her family[footnoteRef:120]. These self-regulatory rules also provide disciplinary sanctions for the violation of such provisions[footnoteRef:121]. [119:  Article 1, Treviso Charter of 5 October 1990 ‘on creating a culture of childhood’.]  [120:  Article 2, Treviso Charter of 5 October 1990 ‘on creating a culture of childhood’.]  [121:  Letter c Implementation Rules of Treviso Charter of 5 October 1990 ‘on creating a culture of childhood’.] 


Children do not have direct access to, and control over, the consultation of procedural documents. Access to procedural documents is granted only to legal counsels[footnoteRef:122]. Rules applicable to the representation of children by their legal counsels are described under Section 2.6. [122:  Information gathered through consultation with a public prosecutor at the Juvenile Court.] 


Rules applicable to the breach of privacy rules[footnoteRef:123] provide for the possibility of imposing administrative, penal and civil sanctions. [123:  Legislative Decree no. 196/2003 ‘Code on personal data protection’.] 


Administrative sanctions are usually imposed in the form of a fine by the Authority Guaranteeing the Protection of Private Data (Autorità Garante per la Protezione dei Dati Personali). Administrative proceedings may start ex officio or upon request. Children without procedural capacity cannot initiate administrative proceedings in their own right. 

Penal sanctions can also be imposed by the judge without a complaint filed by a private person. Criminal proceedings, as explained in the Contextual Overview for the involvement of children in criminal proceedings, may be initiated by children in their own right. 

Civil sanctions can be imposed for the compensation of pecuniary and non-pecuniary damages caused by the unlawful treatment of private data[footnoteRef:124]. The claim will have to be initiated on behalf of the child by his/her legal representative. [124:  Privacy Law official website ‘Sanctions’ (last accessed on 2 May 2013).] 

[bookmark: _Toc409616477]Confidentiality

Professionals, such as legal counsels[footnoteRef:125], psychologists[footnoteRef:126] and social assistants[footnoteRef:127] working with children are bound by general confidentiality rules required for the exercise of their profession. Data regarding persons involved in judicial proceedings enjoy a special degree of protection[footnoteRef:128]. Those lawyers, court officers, judges, social services, who learn about personal data during the course of the proceedings, should not disclose them. Failure to comply with this obligation will lead to civil, criminal and administrative sanctions. [125:  Article 6, Law no. 247/2012 ‘New discipline for the legal counsel profession’.]  [126:  Article 200, Code of Criminal Procedure.]  [127:  ibid.]  [128:  Legislative Decree no. 196/2003 ‘Code on personal data protection’.] 

[bookmark: _Toc409616478]Protection from adverse consequences

No specific provisions aimed at avoiding adverse consequences of the judicial proceedings for children were identified.
[bookmark: _Toc409616479]Child-friendly environment

There are no specific provisions in place requiring the hearing of children in child friendly-environments, although several courts, e.g. civil and juvenile, have protocols that state that this should always be the case. No administrative court protocols have been found in this respect. 
[bookmark: _Toc409616480]Conflict of interests

Conflicts of interest between the family and the child in judicial proceedings are minimised with the presence of a court-appointed guardian[footnoteRef:129], or a special curator in addition to the guardian if the child has a conflict of interest with the guardian. In cases where more than one sibling is involved in the judicial proceeding, the same tutor is appointed unless there is a conflict of interest[footnoteRef:130]. In case of conflict of interests between siblings, more than one tutor – potentially one per child, could be appointed for the representation of the children. Rules applicable to legal representation are specified under Section 2.6.  [129:  Article 343, Civil Code.]  [130:  Article 347, Civil Code.] 


No express exception to the above rules could be found, and courts may not grant dispensation from the application of the general framework. 
The child as an intervener

These rules also apply to child interveners.

The child as the subject of the proceeding

There are no other roles the child can have in this type of proceeding.
[bookmark: _Toc409616481]Procedural rules applicable to children involved in asylum, immigration, health proceedings and to proceedings related to the imposition of administrative sanctions against children
The general rules described above apply.
[bookmark: _Toc409616482]Procedural rules applicable to children involved in proceedings for placement into care
The child as a plaintiff/defendant

A child cannot be involved in the role of a plaintiff or defendant in proceedings that concern the placement of a child into care.
The child as an intervener

A child cannot be involved in the role of an intervener in proceedings that concern the placement of a child into care.
The child as a witness 

The general rules described above apply. 
The child as the subject of the proceeding

The general rules described above apply. 

No guidance or support measures, for children and their families by specialised services to avoid adverse consequences of the judicial proceedings on family relations, have been identified.
[bookmark: _Toc376794979][bookmark: _Toc409616483]Protection from harm during proceedings and interviews and ensuring a child-friendly process 
As explained under Section 1, cases related to some of the sectors (i.e. the sectors of asylum, immigration -except for proceedings linked to transfer decisions-, health, administrative sanctions, crimes committed by children below the MACR and placement into care) covered by this study fall under the jurisdiction of courts other than administrative courts. 

The sector linked to crimes committed by children below the MACR is not covered by this study, as the criminal division of the juvenile courts hear such cases within criminal judicial proceedings. Rules applicable to criminal judicial proceedings are described in the Contextual Overview for the criminal phase of this study.
[bookmark: _Toc409616484]Procedural rules applicable to children involved in administrative judicial proceedings in the sectors of education and immigration – decisions linked to transfer
The child as a plaintiff/defendant/witness
[bookmark: _Toc409616485]Fast-track proceedings

No specific rules aimed to prioritise, or fast-track, administrative judicial proceedings in which children are involved, have been identified. This can be explained by the fact that legislation applicable to administrative judicial proceedings does not contain any child-specific provisions.

Considering that administrative judicial proceedings are not fast-tracked there are no mechanisms in place to monitor the implementation of this principle.
[bookmark: _Toc409616486]Child-friendly environment

No mandatory rules addressing the need for the child to be heard in a friendly, non-intimidating place or manner were found. However, juvenile and civil courts have established protocols to ensure this. Similar protocols developed by administrative courts have not been identified and the protocols established by the juvenile and civil court are not applicable before the administrative court. This can be explained by the fact that children are rarely involved in administrative judicial proceedings and administrative courts do not have jurisdiction in matters specifically pertaining to children [footnoteRef:131]. No such protocols have been found within administrative courts, possibly because these latter. [131:  Information gathered through an expert.] 


There are no statutory provisions regarding the presence of the child in the courtroom.
[bookmark: _Toc409616487]Availability of support services

Whenever a child is involved in civil judicial proceedings the judge may decide to avail the support of experts in child psychology[footnoteRef:132]. These rules, however apply only to civil proceedings. The lack of similar rule regarding administrative judicial proceedings can be explained by the fact that children are rarely involved in proceedings before administrative courts. [132:  Article 67, Code of Civil Procedure.] 


There are no special support services available to provide services in highly conflictual cases.

It is noted that unless the child is a witness, all action during the trial must be taken by the child’s legal representative – parent or guardian, or lawyer. No provision regarding the presence of parents or guardians in administrative judicial proceedings could be found. 

The expert support described above is the only mechanism identified for assisting children in communications during proceedings.
[bookmark: _Toc409616488]Child-friendly communication

No statutory/policy provisions to take into account the child’s age and maturity, any communication difficulties the child may experience, have been identified.
[bookmark: _Toc409616489]Protection from harmful information and images

No statutory or policy provision regarding the protection of children from harmful images in administrative trials could be found.
[bookmark: _Toc409616490]Interim and precautionary measures

Interim measures aimed at removing the child from the family when there is a danger that he/she might be harmed or neglected are initiated by the court even on its own motion[footnoteRef:133]. [133:  Articles 1-4, Law 184/1983. ] 

[bookmark: _Toc409616491]Rules applicable to the hearing of children
Children, just as adults, may be required to testify whenever the judges deem it appropriate. It is the judge who decides which evidence may be admitted. There are no age limits or automatic presumptions regarding the ability to testify. It falls under the discretion of the judge to assess the child’s credibility. Such assessment is based on objective elements (such as completeness and preciseness of the witness’ declaration or possible contradictions in his/her declarations) and subjective elements (such as the credibility of the witness’ declaration in relation to his/her personal relation with the parties and to the possible interest that he/she might have in the result of the proceeding)[footnoteRef:134]. [134:  Court of Cassation, civil section, decision n. 12362 of 24 May 2006.] 


As referred to above – see Section 2.1, in cases of administrative judicial proceedings, testimonies are usually provided in written form. A judge may acquire evidence in all the ways prescribed by the Civil Procedure Code. In accordance with this rule, in theory, special interview methods may be ordered by the judge with the support of experts[footnoteRef:135]. Some courts established protocols about this aspect[footnoteRef:136]. No such protocols have been prepared by the administrative courts. Consequently, no guidance, aimed at ensuring that child-friendly protocols are complied with, was found. [135:  Article 68, Code of Civil Procedure.]  [136:  Information gathered through consultation with an expert.] 


No provision regarding the adaptation of interviews, sessions or hearings to the child’s attention span were found. No laws or policies limiting the number of interviews to the minimum have been identified.

Judges and lay judges of the juvenile courts, as well as social workers who take care of children involved in judicial proceedings attend specialist training courses which clarify all the relevant legal and psychological aspects they may be unfamiliar with[footnoteRef:137]. [137:  Art. 5, Legislative Decree 272/1989.] 


No information, with respect to the availability of audio-visual equipment, has been found. 
[bookmark: _Toc409616492]Child-friendly materials

No materials, containing information about the involvement of children in administrative judicial proceedings have been found.
The child as an intervener

These rules also apply to child interveners.
The child as a subject of the proceeding

There are no other roles the child can have in this type of proceeding.
[bookmark: _Toc409616493]Procedural rules applicable to children involved in asylum proceedings
As explained under Section 1, decisions taken by administrative authorities concerning asylum, immigration and the imposition of administrative sanctions can be appealed against before civil courts. These courts adjudicate within civil judicial proceedings.
Special rules apply to asylum proceedings, thus this sector is described separately from the others.
The child as a plaintiff/defendant

Besides the general rules described above, special rules apply to the availability of support services, the representation of the child and the availability of supporting materials. 
[bookmark: _Toc409616494]Availability of support services

The territorial social services are always involved when an unaccompanied child does not have, or has been removed from, his/her own family[footnoteRef:138]. Psychological support is always available through these services[footnoteRef:139].  [138:  Articles 1 to 4 of Law 184/1983.]  [139:  Information gathered through consultation with an expert.] 

[bookmark: _Toc409616495]Representation of the child

Moreover, children are always supported by adults whilst being involved in judicial proceedings. Where the parents’ presence is not possible, children are supported by guardians or special curators. In cases of a conflict of interests, courts appoint guardians/special curators who will represent and support the children.  
[bookmark: _Toc409616496]Availability of supporting materials

Some materials prepared by the Government are available in several languages for children involved in proceedings about immigration and asylum[footnoteRef:140]. [140:  Guidelines for people asking international protection.] 

The child as an intervener

These rules also apply to child interveners.
The child as witness

The general rules described above apply. 
The child as a subject of proceedings

There are no other roles the child can have in this type of proceeding.
[bookmark: _Toc409616497]Procedural rules applicable to children involved migration, health proceedings and to proceedings related to the imposition of administrative sanctions against children
The child as a plaintiff/complainant

The general rules described above apply. 
The child as an intervener

The general rules described above apply. 
The child as a defendant

The general rules described above apply. 
The child as witness

The general rules described above apply. 
The child as a subject of proceedings

There are no other roles the child can have in this type of proceeding.
[bookmark: _Toc409616498]Procedural rules applicable to children involved in proceedings for placement into care
The child as a plaintiff/defendant

A child cannot be involved in judicial proceedings concerning the placement of a child into care in the role of the defendant/plaintiff.
The child as an intervener

A child cannot be involved in judicial proceedings concerning the placement of a child into care in the role of an intervener.
The child as a witness

The general rules described above apply.
The child as the subject of the proceeding.

Besides the general rules described above, special rules apply to the availability of protective measures. 
[bookmark: _Toc409616499]Availability of temporary measures

Children in their own right may not request the courts to put in place protective measures. However, all public officers and those in charge of the delivery of public services, e.g. education, as well as social services, have a duty to warn courts/prosecutors/prosecutors of the juvenile courts, of situations requiring their intervention[footnoteRef:141]. Private individuals, and the child themselves, may bring any matter to the attention of the authority which will then report this to the court – there is no minimum age and no formal action is required. The competent court – either the juvenile court or the Guardianship Judge, will immediately start the relevant proceedings once they have received the information. [141:  Article 1, Law 216/1991. ] 


In cases concerning placement into care, courts – which fall within the jurisdiction of the juvenile court and Guardianship Judge, may take urgent temporary measures before deciding on the case[footnoteRef:142] even on their own motion, particularly in cases such as neglect and abuse[footnoteRef:143]. This rests within the individual judge’s discretion and there are no mechanisms to enforce the adoption of such measures, although anyone can bring situations of neglect or abuse to the court’s attention – including the social services, the Police, the Public Prosecutor and any other individual that might be aware of them. [142:  Article 336, Civil Code. ]  [143:  Articles 342 bis and 342 ter, Civil Code. ] 

[bookmark: _Toc409616500]Specific issues pertaining to foster care

The judge may place the child into foster care by way of urgency in a case of alleged neglect [footnoteRef:144] or abuse[footnoteRef:145]. The procedure provides the judge with a strong discretionary power to take the most appropriate measures which can be tailored to the specific circumstances of the case.  [144:  Articles 330-336, Civil Code.]  [145:  Articles 342-bis and 342-ter, Civil Code. ] 


As these proceedings must not be instigated by a private party, there is no minimum age at which a child might instigate them. However, a child may draw the attention of any authority or court to his/her situation. Thus, as described above, legal proceedings will be prompted. Since drawing attention does not require any formal action, no age limit will apply.
[bookmark: _Toc338234115][bookmark: _Toc338234116][bookmark: _Toc376794980][bookmark: _Toc409616501][bookmark: _Toc346714791][bookmark: _Toc346714792][bookmark: _Toc346714946][bookmark: _Toc338234117][bookmark: _Toc338234118]Right to be heard and to participate in administrative judicial proceedings
[bookmark: _Toc409616502]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, health, administrative sanctions and placement into care
The general rules described below apply to judicial proceedings in the sectors listed above. However, certain specific rules exist in several sectors which are described below in a separate subheading. 
The rules applying to crimes committed by children below the MACR are described in the Contextual Overview for the criminal phase of this study. 
The child as a plaintiff/defendant
[bookmark: _Toc409616503]Right to be heard and consulted on any matter

There are no child-specific rules in the Code of Administrative Procedure because the courts do not have jurisdiction in the most sensitive subject-matters pertaining to children.

The Civil Code prescribes that children of 12 years of age, or above, should be heard in all judicial proceedings concerning them. The same law also provides that younger children may be heard if they have the sufficient maturity – which is ascertained on a case-to-case basis with the help of an expert.  Protocols are in place in civil courts to give these children an opportunity to be heard in places and ways that are adequate to their ages[footnoteRef:146]. However, no such protocols applicable to the procedures of administrative courts were found.  [146:  Information gathered through consultation with an expert.] 


As far as education is concerned, administrative decisions from public authorities, such as the child being held a year back at school following unsatisfactory performance, or being denied access to a support teacher, fall within the jurisdiction of the administrative court. However, it is up to the parents to decide whether or not they want to challenge the decision, and the child is not really involved in this decision. Administrative proceedings are mainly written proceedings so the child, in practice, is not involved in them.

As described under Section 2.1 to procedural aspects not covered by the Code of Administrative Procedure, the procedural rules applicable to civil judicial proceedings apply. The Code of Civil Procedure establishes that the court may request the support of an expert whilst hearing a child. There are protocols to implement such measures. However, there are no legal provisions regulating in detail to the way a child should be heard.

No policy or legal provision regarding the way children can request the courts to hear them, has been identified.
[bookmark: _Toc409616504]Enforcement of rights

Children cannot judicially enforce their rights without their parents, guardians, curators or special curators, as appropriate. The child’s legal representative must take the formal steps to commence legal proceedings. As explained under Section 2.1, emancipated children constitute an exception under this rule[footnoteRef:147]. [147:  Article 397, Civil Code.] 

[bookmark: _Toc409616505]Facilitating access to courts

The office of guardian, curator or special curator provide services free of charge. Although a judge may award a fair indemnity to the guardian if the complexity of the task justifies it and the amount of the child’s estate permits it.

In Italy, legal counsel is free for the parties and those with an income of less than 10,700 Euros a year. Thus, if the child meets this eligibility criterion, no fees will be charged to him/her[footnoteRef:148].Those admitted to free legal counsel are also freed from the obligation of paying the fees of expert counsels, including those of interpreters. [148:  Articles 74-141, Presidential Decree 115/2002. ] 

The child as a witness

The general rules described above apply. It is noted, however, that it is not a right for witnesses to be heard, but an obligation. Children should testify in cases, where they are asked by the courts to do it. There is no minimum age set for the hearing of child-witnesses – it is sufficient that they have demonstrated maturity.
The child as the subject of the proceeding

There are no other roles the child can have in this type of proceeding.
[bookmark: _Toc409616506]Procedural rules applicable to children involved in asylum, immigration, health proceedings and to proceedings related to the imposition of administrative sanctions against children
The general rules described above apply. Rules applicable to the appointment of guardians, curators and special curators are the same for all children regardless of the types of proceedings they are involved in. This also includes unaccompanied foreign children and asylum seeker children. 
[bookmark: _Toc409616507]Procedural rules applicable to children involved in proceedings for placement into care
The child as a plaintiff/defendant

A child cannot be involved in the role of the plaintiff or defendant in proceedings that concern the placement of a child into care.
The child as an intervener

A child cannot be involved in the role of an intervener in proceedings that concern the placement of a child into care.
The child as a witness 

The general rules described above apply. 
The child as the subject of the proceeding

The general rules described above apply. 

All children on Italian territory whose parents are unable to exercise parental rights are placed under the care of the social services, and guardians will be appointed for them on the initiative of the social services. The services act as legal representatives until guardians are appointed.
[bookmark: _Right_to_legal][bookmark: _Toc376794981][bookmark: _Toc409616508]Right to legal counsel, legal assistance and representation 
[bookmark: _Toc409616509]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, health, administrative sanctions and placement into care
The general rules described below apply to judicial proceedings in the sectors listed above. 
Rules applying to crimes committed by children below the MACR are described in the Contextual Overview for the criminal phase of this study.
The child as a plaintiff/defendant
[bookmark: _Toc409616510]The role of legal representatives

As specified above in Section 2.1., children cannot participate in judicial proceedings in their own right. Children always need to be represented by their legal representatives[footnoteRef:149].  [149:  Article 2, Civil Code. ] 


As a way of exception under the general rule, emancipated children do not need to be represented in judicial proceedings[footnoteRef:150]. Emancipated children, however, need to be supported by curators appointed by the Guardianship Judge. The curator will be the emancipated child’s spouse – if the latter is at least 18 years old, or one of the child’s parents, or someone else if the child does not have parents or these are regarded as unfit by the court. These persons are appointed by the Guardianship Judge. Before taking a procedural action, the emancipate child should seek the curator’s consent. If the child finds that the curator refused to give his/her consent on an unfair or unreasonable ground, he/she may lodge a claim before the Guardianship judge – in his/her own right, and ask the Guardianship Judge to substitute the curator’s consent. If a conflict of interest arises between the child and the curator, the Guardianship judge will appoint a special curator for the representation of the child.  [150:  Article 397, Civil Code.] 


The emancipated child can act in his/her own right, without his/her curator being involved in the proceeding if the Guardianship Judge decides that the child can undertake commercial activities alone, i.e. running a commercial business. 

These are general rules that apply to all type of judicial proceedings including administrative judicial proceedings.
[bookmark: _Toc409616511]Legal counsel

In addition, for adults and children alike, the presence of legal counsels is mandatory in all judicial proceedings. A right to legal counsel could never be waived. The participation of a legal counsel is not mandatory in a proceeding before the Justice of the Peace (this adjudicates in e.g. road traffic cases- See Section 1), if the value of the case is lower than 1,100 Euros. Depending on the subject matter of the proceeding, and the total value of the claim, the Justice of the Peace may authorise the parties to participate in the proceedings without a legal counsel. This authorisation can be issued either upon request by the parties or on the Justice of the Peace’s own motion.

A legal counsel is always mandated by the child’s legal representatives, who are the child’s parents or guardians[footnoteRef:151].  [151:  Article 336, Civil Code.] 


No provision or policy was found obliging the child’s lawyer to take the child’s views into account as those of a fully- fledged client into. It should be noted, however, that the child is always assisted by a guardian/parents and, where appropriate, by a curator or special curator. The contract between the lawyer and client will be concluded by the representatives on behalf of the child. The child’s legal representative will be the substantive party to the proceedings and the client – whose interests must be pursued.
[bookmark: _Toc409616512]Legal aid

Legal aid (patrocinio a carico dello Stato), consisting of all fees of legal counsels and experts – whose fees are paid upfront by the State, is available for all individuals whose annual income is less than 10,700€[footnoteRef:152]. Legal aid can be granted at any stage of the proceedings. Legal aid can also be granted for the child if he/she meets the eligibility criterion. [152:  Articles 74-141, Presidential Decree 115/2002.] 

[bookmark: _Toc409616513]Conflict of interests

In case of conflict of interest with the parents, a guardian is appointed for the representation of the child. In case of potential conflict of interest with the guardian[footnoteRef:153], a special curator is also appointed by the Guardianship Judge[footnoteRef:154]. [153:  Article 343, Civil Code. ]  [154:  Article 78, Code of Civil Procedure.] 


Guardians and curators should write a report of their activities to the Guardianship Judge, who will assess whether or not their duties have been fulfilled. Guardians and curators take an oath[footnoteRef:155] to fulfil their duties with faithfulness and diligence, and failure to do so will lead to civil liability for all damages caused to the children[footnoteRef:156]. [155:  Article 349, Code of Civil procedure.]  [156:  Article 382, Civil Code. ] 


Special curators do not need to file any report because they exercise their duty on a one-off basis, i.e. in specific procedures only. Once they have fulfilled their duties, they are discharged from their obligations.
The child as a witness

The general rules on witnesses apply. A witness is not entitled to legal aid. Moreover, witnesses are not assisted by lawyers. Witnesses may recover the expenses connected to the release of their testimonies, i.e. travel and accommodation costs. The expense reimbursement forms need to be filed with the courts, where witnesses are called to testify, within 100 days from the day of their testimonies[footnoteRef:157]. Legislation does not state whether or not the child can file such a claim in his/her own right. [157:  Articles 45 – 48, Decree of the President of Republic no. 115/2002 ‘Single Act of legislative provisions and regulations concerning costs of justice’.] 

The child as the subject of proceedings

Children cannot be the subject matters of administrative judicial proceedings, nor can they be involved in this role in other civil law proceedings covered by this study. The only exception relates to the involvement of children in this role in placement into care proceedings. 
[bookmark: _Toc409616514]Legal representative

[bookmark: _Toc346714794][bookmark: _Toc346714795][bookmark: _Toc338234119][bookmark: _Toc338234120][bookmark: _Toc338234122][bookmark: _Toc338234123][bookmark: _Toc338234124]In principle, children who participate in other roles in the proceedings do not need to be represented by legal representatives. However, a special legal representative may be appointed for the representation of the child in a case where there is a conflict of interests amongst his/her brothers and sisters who are under the responsibility of the same guardian[footnoteRef:158].  [158:  Article 347, Italian Civil Code.] 

[bookmark: _Toc409616515]Legal counsel

Italian law specifically provides that, for example, the child can be assisted by his/her own legal counsel in proceedings concerning the suspension of parental responsibility[footnoteRef:159].  [159:  Article 336, Italian Civil Code.] 


If the child does not have a legal counsel the judge will appoint one ex officio to him/her[footnoteRef:160]. [160:  Tommaseo, F., Representation and defence of the child in civil proceedings, [2007] Famiglia e Diritto 4, 409 – 415.] 


In this case the legal counsel of the child will protect the specific interests of the child in the proceedings[footnoteRef:161]. [161:  ibid.] 


Similar with adults, legal counsels may not be waived by children except in small civil claims before the Justice of the Peace, and in any case, not in administrative proceedings.
[bookmark: _Toc409616516]Legal aid

The rules applicable to legal aid for child plaintiffs and defendants are relevant with respect to children in other roles. Italian law provides that the child can be assisted by his/her own legal counsel in such proceedings
[bookmark: _Toc376794982][bookmark: _Toc409616517]Restrictions of liberty
[bookmark: _Toc409616518]Procedural rules applicable to children involved in healthcare proceedings and proceedings related to criminal offences committed by children below the age of the MACR
Measures and sanctions that entail the restriction of someone’s liberty fall under the jurisdiction of the criminal court for adults, and the juvenile courts for children. Juvenile courts are also competent to take decisions in criminal law cases against child offenders. Rules applicable to imposing measures and sanctions that entail the restriction of liberty are set out in the Criminal Procedure Code.
Restriction of liberty as a measure or sanction can be imposed in the following sectors covered by this study, i.e. healthcare – compulsory medical treatment, and offences committed by children below the MACR. As far as asylum seekers are concerned, it is noted that children are always granted residence permits on the basis of their minor age, even when they have accessed Italian territory illegally and thus their personal freedom is not restricted – unlike adults in the process of being granted asylum.
The child as a plaintiff/complainant/defendant

The general rule whereby the presence of a lawyer is required during the proceeding is applicable to criminal proceedings also. Moreover, children cannot participate in these proceedings in their own right, thus they need to be represented by their parents/guardians/curators. 
There is no possibility for children to appeal administrative decisions aimed at restricting their liberty in their own right.
No mechanism was found to monitor the appropriate use of measures/sanctions restricting liberty. However, courts may revoke them at any time. In particular, the Juvenile Court’s Surveillance Judge (Magistrato di Sorveglianza) – the office which supervises the execution of penalties and administrative measures issued against children, liaises with the social services, the family and the children. It may revoke the measures, if it appears that the child is no longer dangerous.  The assessment as to whether the child is no longer dangerous is left to the discretion of the judge. No information has been found on the minimum length of execution of the penalty before the Juvenile Court’s Surveillance Judge can revoke the measure.  In these cases, the decisions are communicated to the Public Prosecutor for children, who may appeal against them before the juvenile courts[footnoteRef:162].  [162:  Articles 40 and 41, Presidential decree 488/1988. ] 

The Italian Constitution prescribes that all sanctions must be proportionate to the offence and should seek to punish the offender[footnoteRef:163]. Thus, detention and restrictions of personal liberty are, by definition, measures of last resort.  [163:  Article 27, Italian Constitution.] 

Measures restricting personal freedom can be imposed only if: the child offender has committed an offence for which a penalty of three years, or over, or life imprisonment, is provided; if it is deemed necessary in the light of the offender’s personality or the circumstances of the case; if there is a danger that the offender commits crimes connected to the use of weapons; if the offender participates in serious organised crime-related offences; if the offender endangers the constitutional order[footnoteRef:164]. [164:  Article 37, Presidential Decree 488/1988.] 

The Criminal Code prescribes that children who are under 14 years of age (MACR), or are over 14 years old but mentally impaired, are also liable to face restrictive measures if the above referred conditions are met. Children below the MACR can be placed under reformatory care or placed under surveillance. As of 1988, reformatory care has been replaced by services provided by open public or publicly authorised centres in which children also undertake education and training[footnoteRef:165]. This implies that when previous legislation refers to reformatories this must now be understood as intended to refer to these latter communities – the services provided by open public or publicly authorised centres. [165:  Article 22, Presidential Decree 488/1988.] 

No maximum limits exist for the length of these measures. The Criminal Code prescribes that they remain in force until the person is considered no longer dangerous.
The Royal Legislative Decree 1404/1934[footnoteRef:166] also entails some administrative measures aimed at children with behavioural problems. These are aimed at supporting the family rather than at removing the child from it, and entail entrusting the child to the care of social services or in a community. This also happens in cases where children are engaged in prostitution or drug-related problems[footnoteRef:167]. These measures also aim to address and solve the child’s specific behavioural problems[footnoteRef:168]. [166:  Article 25, Royal legislative Decree 1404/1934. ]  [167:  Article 25-bis, Royal legislative Decree 1404/1934.]  [168:  Article 27, Royal legislative Decree 1404/1934.] 

The measures may last only until the child turns 21. Upon his/her 18th birthday, the child’s consent will be sought for extending the measure up to the age of 21[footnoteRef:169].  [169:  Article 29, Royal legislative Decree 1404/1934. ] 

The child as witness

Child witnesses cannot be subject to measures that relate to the restriction of their liberty. 
The child as intervener

Child interveners cannot be subject to measures that relate to the restriction of their liberty. 
The child as the subject of the proceedings

There are no other roles that children can have in health-related proceedings and in proceedings linked to the commission of crimes by children below the age of the MACR.
[bookmark: _Toc376794983][bookmark: _Toc409616519]Remedies or compensation for violation of rights and failure to act
[bookmark: _Toc409616520]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, health, administrative sanctions and placement into care
The general rules described below apply to judicial proceedings in the sectors listed above. However, certain specific rules exist in several sectors which are described below in a separate subheading. Rules concerning crimes committed by children below the MACR are described in the Contextual Overview for the criminal phase of this study.

Neither the Code of Administrative Procedure, nor other pieces of legislation regulating administrative judicial proceedings contain child-specific provisions. Considering the lack of child-specific provisions, often the rules applicable to adults apply also to children.
The child as a plaintiff/defendant
[bookmark: _Toc409616521]Right to appeal

Children may not appeal in their own right, court decisions taken in judicial proceedings. Only his/her legal representative can do so, unless the child is emancipated and has been authorised by the court to exercise his/her rights alone – see Section 2.6[footnoteRef:170]. [170:  Article 397, Civil Code. ] 


The child’s legal representatives may file submissions without the child’s consent. The only exception under this rule is linked to the competences of curators, who are appointed to support emancipated children during judicial proceedings. A curator is appointed to assist the child and thus cannot claim something without the child’s consent[footnoteRef:171] – see Section 2.6.  [171:  Article 392, Civil Code.] 


Since the child cannot appeal in his/her own right, no mechanism was found to support him/her in filing an appeal – the same rules on representation of children as claimants described above will apply.   
[bookmark: _Toc409616522]Right to compensation for damages
                                                                          
Under Italian law, children may claim compensation for the violation of their rights only through their legal representatives, i.e. parents/guardians. Damages caused by public authorities by failing to exercise their discretionary powers can be compensated. Compensation for damages can be claimed from the ordinary courts if the violated rights are subjective rights, and from administrative courts if they are legitimate interests – see Section 1. A civil action can be filed with the administrative court not only when the public authority has failed to act, but also when it has gone beyond its competences[footnoteRef:172].  [172:  Article 30, Code of Administrative Procedure. ] 


Rules applicable to hearing claims are the same as those applicable to administrative/civil judicial proceedings in general.
[bookmark: _Toc409616523]Appeal by childcare authorities

Childcare authorities may not appeal against decisions that concern children. They may only ask the Public Prosecutor or the juvenile court to do so[footnoteRef:173]. They may also draw the attention of these bodies to new evidence or elements which justify cases to be reconsidered. [173:  Article 72, Code of Civil Procedure. ] 

[bookmark: _Toc409616524]Limitation period

The general rule on the limitation period applies, i.e. five years. In accordance with this, the limitation period starts running when the individual affected could potentially bring an action before the court[footnoteRef:174].  [174:  Article 2935, Civil Code. ] 

The child as a witness

Witnesses may not appeal against decisions. 

The general legal framework on compensation for wrongful acts applies, so, in theory, if a child was harmed, e.g. a psychological trauma, as a result of a testimony which the court has conducted in an intimidating way, a claim for damages could be envisaged where the state would respond under the general rules on negligence for extra-contractual liability. However, no reports of this happening were found. It could be envisaged that it would be necessary to prove that the court’s behaviour was seriously negligent.
The child as the subject of the proceedings

Children cannot be the subject matters of administrative judicial proceedings, neither can they be involved in this role in other civil law proceedings covered by this study. The only exception relates to the involvement of children in this role in placement into care proceedings. 

Italian law does not allow for the possibility of children in other roles to file an appeal. However, children can be heard by judges in order to express their views in any proceedings that interest them. They can, therefore, also be heard in proceedings before the Court of Appeal[footnoteRef:175]. The same rules determine the rights and obligations of children during the appeal phases, as during the rest of the civil judicial proceedings. [175:  Zazzeri, E., The value of children’s declarations in parental separation and divorce proceedings (last accessed on 15 August 2013).] 

[bookmark: _Toc346714798][bookmark: _Toc346714799][bookmark: _Toc376794984][bookmark: _Toc409616525]Legal costs 
[bookmark: _Toc409616526]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, health, administrative sanctions and placement into care
The general rules described below apply to judicial proceedings in the sectors listed above. 

Irrespective of the sector concerned, the same rules determine the payment of legal costs, therefore the assessment provided below is not broken down per sector. Rules concerning crimes committed by children below the MACR are described in the Contextual Overview for the criminal phase of this study.
The child as a plaintiff/defendant 

With respect to the payment of legal costs, no child-specific rules exist in Italy. This implies that the same rules apply to children as to adults. Moreover, children can either act personally in judicial proceedings, or through their legal representatives. Only those children who have procedural capacity can participate in civil judicial proceedings in their own right. Children with procedural capacity can be obliged to cover the legal costs. If the child has no procedural capacity, the parents pay the legal costs. 

Each party, on his/her own or through his/her legal representative, must cover the stamp duty for filing an application. The amount of the stamp duty varies according to the value of the claim[footnoteRef:176].  [176:  Article 9, Decree of the President of Republic no. 115/2002 ‘Single Act of legislative provisions and regulations concerning costs of justice’.] 


Legal costs that concern the performance of certain procedural acts – costs for the acquisition of certain documents and payment for the fees of expert evidence, need to be paid in advance by the party in the interest of whom the acts are performed[footnoteRef:177].  [177:  Article 8, Decree of the President of Republic no. 115/2002 ‘Single Act of legislative provisions and regulations concerning costs of justice’. ] 


In his/her decision, the judge orders the losing party to pay the legal costs of the procedure and the legal costs of the other party. If the entire value of the claim is less than EUR 1,100, the losing party cannot pay more than the value of the claim itself[footnoteRef:178]. [178:  Article 91, Code of Civil Procedure; Article 26, Code of Administrative Procedure. ] 


The judge can divide the payment of the legal costs between the parties, if the parties are both partially losing, or if there are other serious reasons to do so – which must be clearly explained in the motivation of the decision[footnoteRef:179].  [179:  Article 92, Code of Civil Procedure.] 


Moreover, for serious reasons which must be explained in the motivations of the decision, legal representatives and legal counsels can be, personally or together with the losing party, condemned to pay the legal costs of the proceedings[footnoteRef:180]. [180:  Article 94, Code of Civil Procedure.] 


The child has a right to free legal counsel if his/her income is lower than 10,700 euros per year. In such cases, counsel fees are borne by the State[footnoteRef:181]. [181:  Presidential decree 115/2002.] 


No possibility exists to dispense from the ordinary rules, whereby children may not access courts in their own right. There are no differences related to age groups. No special provision addressing the protection of the child’s best interests or dignity has been found.
The child as a witness

Under Italian law, child witnesses, just as adults, are not liable to pay any legal costs. Child witnesses are not even assisted by lawyers. 
The child as the subject of the proceedings

Children cannot be the subject matters of administrative judicial proceedings, neither can they be involved in these roles in other civil law proceedings covered by this study. The only exception relates to the involvement of children in these roles in placement into care proceedings. Under Italian law, children in other roles cannot be obliged to pay the legal costs. 
[bookmark: _Toc376794985][bookmark: _Toc409616527]Enforcement of administrative court judgements 
[bookmark: _Toc409616528]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, health, administrative sanctions and placement into care
The general rules described below apply to judicial proceedings in the sectors listed above. 

Irrespective of the sector concerned, the same rules determine the enforcement of court decisions, therefore the assessment provided below is not broken down per sector. Rules concerning crimes committed by children below the MACR are described in the Contextual Overview for the criminal phase of this study.

Neither the Code of Administrative Procedure, nor other pieces of legislation regulating administrative judicial proceedings contain child-specific provisions. It is noted however, that legislation applicable to certain sectors covered by this study contain child-specific provisions. Considering the lack of child-specific provisions, often the rules applicable to adults apply also to children.
The child as a plaintiff/defendant 

No provisions were found which require the use of an adequate language, i.e. language adapted to the child’s level of understanding, in any of the phases of an administrative judicial proceeding. This can be explained by the substantial absence of jurisdiction of administrative courts in cases concerning the protection of children.

No such provisions exist in any other areas falling under the jurisdiction of the juvenile courts or civil courts. However, some civil and juvenile courts have protocols in this respect. Moreover, social services, which are involved in all phases, including the execution of the judgement, are also trained to interact with children and make them aware of the decisions[footnoteRef:182]. [182:  Information gathered through consultation with an expert.] 


No provision, which specifically addresses the protection of the child from harm during the enforcement of a judgement was found.

Regarding the use of force, it is provided that the judge may ask the support of Police forces if there are possibilities that the court decision is not spontaneously complied with. Thus, the rule is that no such intervention should be normally used, unless it is expected that the decision’s execution will be refused[footnoteRef:183]. [183:  Article 344, Civil Code, ] 

The child as a witness

The general rules apply
The child as the subject of the proceeding

Children cannot be the subject matters of administrative judicial proceedings, neither can they be involved in these roles in other civil law proceedings covered by this study. The only exception relates to the involvement of children in this role in placement into care proceedings.

In placement into care proceedings, the judges can issue restraining orders in order to ensure the safety of the children and to protect them from harm. 

Measures can be executed immediately[footnoteRef:184]. [184:  Article 38, Implementation Rules of the Civil Code.] 


The judge adopts the described measures through a decree, which can be enforced immediately. Before adopting such measures, the judges hear the parties and collects all the necessary information. However, in urgent cases the judges can immediately adopt protection measures. He/she will then hear the interested parties not later than within 15 days from the adoption of the measure and will then confirm, modify or revoke the decision[footnoteRef:185]. The court may impose such measures either ex officio or upon request of the parents, the Public Prosecutor or the child’s relatives. The child cannot ask such measures in his/her own right[footnoteRef:186]. [185:  Article 736 bis, Code of Civil Procedure.]  [186:  Article 336, Italian Civil Code.] 


[bookmark: _Toc401654882][bookmark: _Toc409616529]Conclusions
[bookmark: _Toc409616530]Institutional framework
In the Italian legal system, jurisdiction is provided to either civil or administrative courts depending on the type of right at stake in the dispute. If the claim is based on a subjective right, i.e. unrelated to the exercise of authoritative administrative powers by the State such as, inter alia, contractual rights and obligations, proprietary entitlements, and family disputes, it will be heard by a civil court unless otherwise provided by the law. If it is based on a legitimate interest, i.e. it is connected to the exercise of an authoritative power by a public administration/government authority, it will be heard by an administrative court unless otherwise provided by the law. However, many laws provide exceptions to this rule, and provide jurisdiction to either civil or administrative courts, regardless of the types of rights/interests at stake.

As far as children are concerned, the Italian administrative justice system will rarely hear cases involving children. In fact, decisions that involve the most delicate aspects of children rights, such as foster care or unaccompanied foreign children, are mostly taken by non-administrative courts, particularly the Guardianship Judge (Giudice Tutelare) and the juvenile court (Giudice Minorile) – a special court which hears many civil and criminal cases concerning children. These courts follow procedural rules that are normally classified as civil and/or criminal procedural rules. Judges sitting in these courts are not technically administrative judges. In the Italian system, judges of juvenile courts and Guardianship Judges must meet additional requirements compared to those that must be met by other judges and follow a different career path. 

Children are not liable for administrative offences. Italian law prescribes that only people over 18 years of age can be held liable for this type of offence. In case a child commits an act which is punishable with an administrative sanction, those in charge of his/her surveillance – normally the parents, will face the penalty unless they are able to prove that they have taken all possible measures to avoid the commission of the offence. In any case, administrative courts do not have jurisdiction to hear cases challenging decisions imposing administrative sanctions. These cases are heard by civil courts by statute. In addition, many decisions that are administrative in nature, particularly those concerning immigration and asylum of children, may be challenged before ordinary or juvenile courts rather than administrative courts since these courts are considered as better equipped to deal with the peculiarity of these cases. Moreover, decisions regarding crimes committed by children below  the MACR fall within the jurisdiction of the juvenile courts. Lastly, it should be noted that in the Italian legal system decisions concerning foster care are judicial in nature, and are taken by the juvenile court or the Guardianship Judge in collaboration with the family and/or the social services. Thus, they are challenged before the ordinary courts of appeal.
[bookmark: _Toc409616531]The child as an actor in administrative proceedings
It should be emphasised that, in the Italian system, private parties may not be defendants in first instance administrative proceedings. A challenge at first instance is brought by a legal or natural person, against a decision of a public administration, so the defendant will necessarily be a public authority. 

In case the first instance decision is challenged by the administrative authority, the private party will be the appellant of the proceedings. This position is not comparable to that of defendant in civil proceedings, because the trial concerns the legitimacy of the administrative act and not its facts. Moreover, the burden of proof lies on the appellant, i.e. the administration, which will have to show that the first instance decision is illegitimate. Failure to take part in the proceeding does not give rise to a default judgement. The position of the appellant is similar to that of the claimant/plaintiff – with the difference that the former does not have the burden of proof. 

It should be noted that children may not bring judicial proceedings in their own right, but must do so through their legal representatives, i.e. parents or guardians. Children between the ages of 16 and 18, who have entered into marriage following authorisation by the Guardianship Judge (emancipated children), may have legal standing in proceedings. However they will need to be assisted by special curators who must provide their assent to the decisions. Each time a conflict of interest is envisaged between a child and his/her parents, guardian or curator, a special curator will be appointed by the court.

When children are subjects of the proceedings, e.g. in cases concerning foster care, heard by the juvenile courts, they are assigned tutors/guardians, although they will not need lawyers. They must be heard by the courts if they are at least 12 years old, and also if they are younger yet regarded as sufficiently mature. 

Regarding the position of a child as a witness, it must be clarified that there is no presumption that a child will be unable to testify by reason of his/her age. His/her ability to testify will be assessed on a case-by-case basis. In administrative trials, testimonies are usually provided in writing. This does not appear to be suitable for children, although there is no express provision which prohibits this. The Code of Administrative Procedure, however, states that the rules of evidence of civil trials are extended to administrative trials, so it could be inferred that children could be heard orally. If that is the case, children, similar to adults, will not be assisted by lawyers, and the courts may avail of experts to hear the children in ways that are appropriate, effective and will not cause the children any harm – many civil courts have laid down protocols with appropriate safeguards.
[bookmark: _Toc409616532]Provision of information
There are no specific rules concerning the provision of information to children involved in administrative proceedings. There are, however, some courts that have established protocols in this respect. These rules will apply to those trials which fall under the jurisdiction of juvenile and civil courts.

Juvenile court judges, social service workers and lawyers in the list of those that can serve as court-appointed counsels for children must undergo specific training. However, all other judges and lawyers do not have to do so – courses may be organised for them by the relevant professional organisations.

No specific duties to inform children about their rights in a child-friendly manner was found, although there is a general duty to involve children and to hear them in all proceedings affecting them. Some courts established specific protocols to ensure that this happens. Moreover, specialist experts, such as psychologists, may be asked by the judges to provide their expertise and support to the children. This is always the case when the child is involved in proceedings regarding placement, or if the child is unaccompanied.
[bookmark: _Toc409616533]Protection of the child’s private and family life
Children’s right to privacy is protected in all proceedings. The names of children involved in trials are not removed from the original acts of the proceedings, however, they may not be publicised outside.  
[bookmark: _Toc409616534]Protection of the child from harm
There are no specific provisions regarding the prioritisation of children’s trials, or the obligation to hear them behind closed doors. Although most courts have established protocols for this reason. By contrast, the Italian system relies primarily on social workers, who liaise between the judicial offices, the children, the families – where appropriate, and all the other parties of the proceedings. 

Where persons exercising parental authority are not present, or are incapable of doing so, children are assisted by guardians in all trials.
[bookmark: _Toc409616535]Right to be heard and participate in proceedings
Children of 12 years of age, or above, must always be heard in trials concerning them whilst younger children will be heard whenever they are deemed sufficiently mature by the courts – with the support of experts. 

Children may be asked to testify at any age. The actual way in which children are heard is not legally regulated, although some protocols have been laid down by some courts and social services. 
[bookmark: _Toc409616536]Right to legal counsel, legal assistance and representation
Under Italian law one is not allowed to waive the right to legal counsel in a judicial proceeding. Exceptionally in trials before the Justice of the Peace the right to legal counsel could be waived if the value of the proceeding does not exceed 1,100 euros, or if the judge finds in light of the nature and value of the case that there is no need for assistance.

Thus, in the case of children, a legal counsel is appointed, either by the family, or by the court, from a list of lawyers who have received specific training. 
[bookmark: _Toc409616537]Restrictions of liberty
Children under the MACR may face restrictive measures if they have committed serious criminal offences, and the families are not regarded as being able to cope with the children’s behaviour. 

The juvenile court may also, on request of the family, social services or the Prosecutor for Children, order measures such as the placement of a child in a specialised community when the family cannot cope with the child’s behaviour.
[bookmark: _Toc409616538]Remedies or compensation for violation of rights and failure to act
In case of violation of their rights, children may seek compensation through their legal representatives. 
[bookmark: _Toc409616539]Legal costs
The office of guardian is normally free of charge, although compensation may only be awarded by the judge in light of the child’s financial situation.

Legal counsel is free for anyone – adult or child, whose yearly income does not exceed a given amount fixed by the law, and currently equal to approximately 10,700 euro.
[bookmark: _Toc409616540]Enforcement of administrative court judgements
There are no provisions to ensure that the language used to explain a decision and its execution is adjusted to the child’s understanding. Each judge ensures that the execution is performed with the least possible degree of harm for the child, but no statutory provision has been found in this respect. 

The use of force is, however, to be considered as a measure of last resort because the judge must seek assistance from Police security forces when a refusal to comply is expected.
[bookmark: _Toc409616541]Strengths and gaps
The system’s strength appears to be the fact that the child is provided with considerable support when facing difficulties, and is never left alone, which is particularly important when the parents are not present, or are unable to fulfil their duties. In addition, the fact that children may not be expelled and will always be granted a permit to stay if they have entered the country, means that they will be taken care of by social services where they will have access to free education, healthcare, and vocational training. 

On the other hand, it seems that the system is still somewhat paternalistic, in that the right of children to be informed, heard and to express their opinions, is still limited. 


[bookmark: _Toc409616542]List of legislation

Code of Administrative procedure of 7 July 2010
Code of Civil Procedure of 28 October 1940
Civil Code of 16 March 1942
Criminal Code of 19 October 1930
Law 184/1983
Law 194/1978
Royal Legislative Decree 1404/1934
Legislative Decree 488/1988
Presidential Decree 115/2002
Legislative Decree 272/1989
Legislative Decree 196/2003
Legislative Decree 286/1998
Law 328/2000
Legislative Decree 272/1989
Deontological Code of Lawyers of 17 April 1997
Law 104/1992
Presidential Decree 616/1977
Law 833/1978
Legislative Decree 394/1999
Legislative Decree 286/1998
Law 189/2002
Legislative Decree 303/2004
Law 1185/1967
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