	[bookmark: TitlePage][bookmark: TitlePages]

	





	Study on children's involvement in judicial proceedings – Contextual overview for administrative justice – Netherlands
[bookmark: DocSubTitle1]
July 2014 (Research carried out between July 2013 and January 2014)





	
	[image: ]



[image: ][image: ]

This National Report has been prepared by Elissa Van der Kooij  for Milieu Ltd in partnership with ICF under Contract No JUST/2011/CHIL/PR/0147/A4 with the European Commission, DG Justice. 

The information and views set out in this publication are those of the author(s) and do not necessarily reflect the official opinion of the European Union. Neither the European Union institutions and bodies nor any person acting on their behalf may be held responsible for the use which may be made of the information contained therein.

Temporary copyright clause pending verification with regard to third party citations:
© European Union, 2014.  Reproduction is authorised provided the source is acknowledged. The reproduction of the third-party textual or artistic material included is prohibited.
[bookmark: DocSubTitle2][bookmark: ContentsPage][bookmark: Section2]Contents
Abbreviations	iv
1	Introduction	1
Introduction and context	1
Structure and scope	1
2	Overview of Member State’s approach to children in administrative Judicial proceedings and specialised services dealing with such children	1
2.1	Brief description of judicial system and institutions	1
Decisions issued in the field of asylum and migration	3
Decisions issued in the field of healthcare	4
Decisions issued in the field of education	5
Decisions issued with regard to children below MACR who have committed offences	5
Decisions issued in the field of administrative sanctions	5
Decisions issued in the field of placement into care	6
Special Institutions	6
NGO’s	7
Child’s Ombudsman	7
2.2	General approach towards children under administrative law: evolving capacities, best interests of the child, principle of non-discrimination	7
General approach	7
Best interests of the child	8
Evolving capacities	9
Protection from discrimination	10
2.3	Monitoring mechanisms, multidisciplinary approach and training	10
Monitoring mechanisms	10
Multidisciplinary measures	11
Interactions between criminal, civil and/or administrative judicial proceedings	11
Training	11
Vetting	12
3	Child-friendly justice in administrative judicial proceedings	13
3.1	The child as an actor in administrative judicial proceedings	13
3.1.1	General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, health, administrative sanctions and offences below the MACR.	13
Objection and appeal	14
3.1.2	Procedural rules applicable to children involved in asylum and migration proceedings	15
Representation	15
Appeal	16
3.1.3	Procedural rules applicable to children involved in proceedings to the sector of placement into care and children below MACR who committed offences	16
3.1.4	Procedural rules applicable to children involved in education proceedings	17
3.1.5	Procedural rules applicable to children involved in health care proceedings	17
3.2	Provision of information	18
3.2.1	General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sector of asylum, migration, and administrative sanctions	18
3.2.2	Procedural rules applicable to children involved in proceedings in the sector of education, placement into care, health and children below MACR who committed offences	20
3.3	Protection of the child’s private and family life	21
3.3.1	General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sector of asylum, migration, and administrative sanctions	21
Right to the protection of personal data	21
Right to privacy	21
Media	22
3.3.2	Procedural rules applicable to children involved in proceedings in the sector of education, placement into care, health and children below MACR who committed offences	22
Right to protection of personal data	22
Guidance and support measures	23
3.4	Protection from harm during proceedings and interviews and ensuring a child-friendly process	23
3.4.1	General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sector of asylum, migration and administrative sanctions	23
Undue delays	23
Child-friendly environment	24
Support services	24
Protection from harm during interviews	24
3.4.2	Procedural rules applicable to children involved in asylum proceedings	25
Undue delays and preliminary injunction	25
Protection from harm during interviews	25
3.4.3	Procedural rules applicable to children involved in proceedings in the sector of education, placement into care, health and children below MACR who committed offences	25
3.5	Right to be heard and to participate in administrative judicial proceedings	26
3.5.1	General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sector of asylum, migration and administrative sanctions	26
3.5.2	Procedural rules applicable to children involved in asylum and migration proceedings	27
3.5.3	Procedural rules applicable to children involved in proceedings in the sector of education, placement into care, health and children below MACR who committed offences	27
The child as a plaintiff/defendant/witness/subject of proceedings	27
3.6	Right to legal counsel, legal assistance and representation	27
3.6.1	General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sector of asylum, migration, administrative sanctions	27
3.6.2	Procedural rules applicable to children involved in asylum proceedings	28
3.6.3	Procedural rules applicable to children involved in proceedings in the sector of education, placement into care, health and children below MACR who committed offences	28
3.7	Restrictions of liberty	29
3.7.1	Procedural rules applicable to children involved in asylum and migration proceedings	29
3.7.2	Procedural rules applicable to children involved in placement into care proceedings	30
3.7.3	Procedural rules applicable to children involved mental health proceedings	31
3.8	Remedies or compensation for violation of rights and failure to act	32
3.8.1	General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sector of asylum, migration and administrative sanctions	32
Appeal	32
Compensation	33
3.8.2	Procedural rules applicable to children involved in proceedings in the sector of education, placement into care, health and children below MACR who committed offences	34
3.9	Legal costs	34
3.9.1	General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sector of asylum, migration and administrative sanctions	34
3.9.2	Procedural rules applicable to children involved in proceedings in the sector of education, placement into care, health and children below MACR who committed offences	35
3.10	Enforcement of administrative courts judgements	36
3.10.1	General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sector of asylum, immigration and administrative sanctions	36
3.10.2	Procedural rules applicable to children involved in asylum and migration proceedings	37
3.10.3	Procedural rules applicable to children involved in proceedings in the sector of education, placement into care, health and children below MACR who committed offences	37
Conclusions	39
Institutional and legal framework	39
General approach towards children under administrative law	39
A child as an actor in administrative judicial proceedings	39
Provision of information to children	40
Protection of the child’s private and family life	40
Protection from harm during proceedings and interviews and ensuring a child-friendly process	41
Right to be heard and to participate in administrative judicial proceedings	41
Right to legal counsel, legal assistance and representation	41
Restrictions on liberty	41
Remedies or compensation for violation of rights and failure to act	42
Legal costs	42
Enforcement of administrative court judgements	42
Strengths and gaps	42
Annex 1	List of legislation	44















[bookmark: _Toc401654864][bookmark: _Toc409632379]Abbreviations

AA		Aliens Act
AC		Application Centre
AO		Aliens Order
AR		Aliens Regulations 2000
AAIG		Aliens Act Implementation Guidelines
AJDCS 		Administrative Jurisdiction Division of the Council of State
CARAS 		Central Agency for the Reception of Asylum Seekers
CAT 		Central Appeals Tribunal
CC		Civil Code
CCP		Code of Civil Procedure
CCPB 		Child Care and Protection Board
CS		Council of State
DPC		Dutch Penal Code
ECHR		European Convention for Human Rights
EU		European Union
GALA		General Administrative Law Act
INO		Immigration and Naturalisation Service
MACR		Minimum age of criminal responsibility
SAPH		The Special Admissions to Psychiatric Hospitals Act
UNHCR		The Office of the United Nations High Commissioner for Refugees
UNCRC		United Nations Convention on the Rights of the Child
WSAA		the Work and Social Assistance Act
YCA		Youth Care Act
YCI		Youth Custodial Institution




 




iii

[bookmark: _Toc401219644][bookmark: _Toc401221472][bookmark: _Toc401221549][bookmark: _Toc401232305][bookmark: _Toc401232460][bookmark: _Toc401654865][bookmark: _Toc401070014][bookmark: _Toc336262933][bookmark: _Toc334778901][bookmark: _Toc336332184][bookmark: _Toc409632380]Introduction 
[bookmark: _Toc401219645][bookmark: _Toc401221473][bookmark: _Toc401221550][bookmark: _Toc401654866][bookmark: _Toc409632381]Introduction and context

The promotion and protection of the rights of the child is one of the objectives of the EU on which the Treaty of Lisbon has put further emphasis. This report is part of a study ‘to collect data on children’s involvement in judicial proceedings in the EU’ which supports the implementation of the Commission Communication of 15 February 2011 ‘An EU Agenda for the rights of the child’, which identified the lack of reliable, comparable and official data on the situation of children in the Member States (MS). This deficiency is a serious obstacle to the development and implementation of evidence-based policies and is particularly evident in the context of child friendly justice and the protection of children in vulnerable situations. Making the justice system more child friendly in Europe is a key action of the EU Agenda. It is an area of high practical relevance where the EU has, under the Treaties, competences to turn the rights of the child into reality by means of EU legislation. Improved data is crucial to the framing of such legislation.

The objective of this study is:

to establish statistics and collect data based on structural, process and outcome indicators on children involved in administrative judicial proceedings for the years 2008-2010 (and 2011 if available) for all 28 EU Member States;
to provide a narrative overview of children's involvement in administrative judicial proceedings in the EU. The report describes the situation in each Member State as at 1 June 2012.

This report examines the safeguards in place for children involved in administrative judicial proceedings. The Council of Europe Guidelines on child-friendly justice serve as a basis for the analysis of the provisions affecting children in civil judicial proceedings in each Member State. 
[bookmark: _Toc401654867][bookmark: _Toc409632382]Structure and scope

This report describes the national administrative justice system insofar as children’s involvement is concerned. The scope of this report is limited to judicial proceedings, which include proceedings before judicial or other authorities competent to judicially decide on the matter. The rules applicable to proceedings before administrative authorities do not fall within the scope of this study. In addition to general administrative judicial proceedings, this report reviews the safeguards in place for children in seven specific sectors:
	
General rules applying to administrative judicial proceedings including judicial proceedings reviewing administrative authorities’ decisions;
Judicial proceedings in the sector of asylum;
Judicial proceedings in the sector of migration;
Judicial proceedings in the sector of education; 
Judicial proceedings in the sector of health;
Judicial proceedings in the sector of placement into care;
Judicial proceedings in the sector of administrative sanctions;
Judicial proceedings regarding offences committed by children below the age of criminal responsibility (MACR).

Depending on the Member State, judicial proceedings in those seven sectors may be dealt with by different courts through administrative, civil or criminal judicial proceedings. For example, in one Member State, decisions in the health sector may be dealt with by juvenile courts through civil judicial proceedings while in another Member State such decisions may be dealt with by administrative courts through administrative judicial proceedings. However, for the sake of clarity and completeness, and consistency from one country report to another, the rules applying to the judicial proceedings falling within the sectors mentioned above will be described in this administrative justice overview no matter whether they are dealt with through civil or administrative judicial proceedings. 

Chapter 1 provides an overview of the Member State’s approach to children in administrative judicial proceedings and judicial proceedings in the above sectors. It includes a description of the competent authorities and services.

Chapter 2 of this report is divided into sections (2.1, 2.2, etc.) according to the different safeguards examined (e.g. the right to be heard, the right to information, etc.). Each of these sections is divided into subsections describing the different rules applying to children involved in those judicial proceedings. The first subsection describes the general rules applying to judicial proceedings (including judicial proceedings reviewing administrative authorities’ decisions). 

NOTE:
If specific rules exist for children involved in judicial proceedings in one of the seven specific sectors, e.g. asylum, migration, education, those rules will be described in further separate subsections. On the contrary, if no specific rules exist in those sectors, the general rules described in the first subsection will be the only rules described. 

According to each Member State’s legislation, there might be cross references between civil procedural rules and administrative procedural rules. Therefore it should be noted that:  

General rules and principles codified in a substantive or procedural law code (e.g. Civil Code, Civil Procedural Code, Judicial Code) may apply to any proceeding before any court (e.g. rules concerning procedural capacity are likely to be described in the Civil Procedural Code, however those rules also apply to administrative judicial proceedings). These general rules and principles may be supplemented by sector specific procedural or substantive rules.
Specific sections of Civil, Civil Procedural and Judicial Code may include rules specifically regulating administrative judicial proceedings or proceedings before other authorities competent to judicially decide on the matter (e.g. Chapter X of Civil Procedural Code laying down provisions on judicial review of administrative decisions).  
Specific Administrative Code, Administrative Procedural Code or administrative procedurals laws may apply to administrative judicial proceedings or proceedings before other authorities competent to judicially decide on the matter.

The table below summarises the relevant proceedings and competent court in the sectors mentioned above. For the sake of completeness, the table includes the relevant judicial proceedings and the competent court in the field of family law and employment law, which are described in the overview for civil justice.
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	Type of judicial proceedings and court competence per sector[footnoteRef:1] [1:  This table provides an indicative summary of competent courts and relevant proceedings. However, please check Section 1 for a complete overview of the competent courts or sections/divisions within the competent courts.] 


	
	Contextual overview for civil justice[footnoteRef:2] [2:  This study on Children’s involvement in judicial proceedings is composed of three contextual overviews i.e. contextual overview for criminal justice, contextual overview for civil justice, contextual overview for administrative justice. The rules applying to judicial proceedings in the sectors of family and employment are described in the contextual overview for civil justice.] 

	Contextual overview for civil justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice

	Sectors:
	Family
	Employment
	Asylum
	Migration
	Education
	Health
	Placement in care
	Administrative sanctions
	Offences < MACR[footnoteRef:3] [3:  (MACR) Minimum Age of Criminal Responsibility – see Table 3.1 of the EU Summary of contextual overviews on children's involvement in criminal judicial proceedings  on MACR in EU28 as at 1 June 2012. ] 


	Type of proceeding applying in the sector
	Civil judicial proceedings 
	Civil judicial proceedings
	Administrative judicial proceedings
	Administrative judicial proceedings
	Civil judicial proceedings
	Civil judicial proceedings
	Civil judicial proceedings
	Administrative judicial proceedings
	Civil judicial proceedings 

	Competent Court(s) 
	Juvenile Court
	District Court
	District Court is competent to review administrative authorities’ decisions
	District Court or the Administrative Jurisdiction Division of the Council of State are competent to review administrative authorities’ decisions
	District courts are competent to review administrative authorities’ decisions
	District Court
	Juvenile Court 
	District Court is competent to review administrative authorities’ decisions
	Juvenile Court/district Court
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[bookmark: _Toc401654868][bookmark: _Toc409632383]Overview of Member State’s approach to children in administrative Judicial proceedings and specialised services dealing with such children
[bookmark: _Toc401654869][bookmark: _Toc409632384]Brief description of judicial system and institutions
To understand the place of the child in the Dutch administrative procedural system it is necessary to understand the general administrative legal system. There are no general provisions on children’s rights in the administrative procedure, due to the regulatory nature of this area of law. However, there are special areas of administrative judicial proceedings, in particular, asylum and migration law, which include specific safeguards for children involved in those proceedings.

Dutch administrative law is comprised of a set of rules governing the administrative activities of public administrations belonging to the executive power – it is part of public law. The main sources of binding law in the Netherlands are: the Constitution (Grondwet); the International treaties, agreements and regulations ratified by the Netherlands; the Charter for the Kingdom of the Netherlands (het Statuut). Thereunder, hierarchically, are the laws in the formal sense and Royal Decrees (Koninklijke Besluiten), which contain rules that form the subordinate legislation. Policies, non-binding in nature, must be followed by the public administrative authorities. At the bottom of the hierarchy of the legal framework are licensing laws and regulations related to other decisions. They should never conflict with general rules.

Since 1994, an important part of general administrative law is codified in the General Administrative Law Act (GALA), (Algemene Wet Bestuursrecht). It provides definitions and requirements for decision-making and legal protection. The GALA applies in conjunction with the special administrative legislation. The special administrative legislation– formal law with provincial and municipal regulations, contains substantive administrative rules, and the implementing rules and regulations of local administrative authorities. The special administrative legislation establishes the rights and duties of citizens, as well as the powers and duties of the public administrative authorities. The largest areas covered by the special administrative legislation are: public order and safety, planning law and environmental law, economic law, social administrative law, cultural administrative law, medical administrative law, and fiscal administrative law[footnoteRef:4]. [4:  Van Wijk, H.D., Konijnenbelt, W. Chapters of administrative law (Hoofdstukken van bestuursrecht)(14thedn, Elsevier Juridisch, The Hague, 2008) 55-59.] 


Public administrative authorities may unilaterally change the legal status of citizens – including children, through the imposition of all types of decisions. Decisions can be divided into decisions of general application and specific decisions targeting individuals or specific small groups of stakeholders. A citizen can oppose a decision (besluit) made by a public authority (bestuursorgaan) within the administrative authority and apply for a judicial review in the court if unsuccessful[footnoteRef:5]. [5:  Van Wijk, H.D., Konijnenbelt, W. Chapters of administrative law (Hoofdstukken van bestuursrecht)(14thedn, Elsevier Juridisch, The Hague, 2008) 158-162.] 


Before applying for judicial review, the child, or, if the child is not legally capable, his/her legal representative, must first submit an objection (bezwaar) to the administrative authority that has taken the contested decision[footnoteRef:6]. The objection procedure is only available for a case where no administrative appeal to a higher administrative authority is open. This procedure allows for the administrative authority to correct possible mistakes themselves and is used to filter cases before going to court[footnoteRef:7]. For example, an objection procedure to a traffic ticket is submitted to the public prosecutor (officier van justitie), after which the decision can be appealed in court[footnoteRef:8].  [6:  Which are not excluded in accordance with Article 8:2 to 8:6 GALA. Article 1:3 (1) GALA defines the decision as: 'a written decision of an administrative body, holding a public act’.]  [7:  Visscher, Y.M., Practical Administrative Procedural Law (Praktisch Bestuursprocesrecht)(1stedn, Noordhof Uitgevers, Groningen/Houten)153.]  [8: Visscher, Y.M., Practical Administrative Procedural Law (PraktischBestuursprocesrecht)(1stedn, NoordhofUtgevers, Groningen/Houten) 153.] 


For a special case, instead of the objection procedure, an administrative appeal (administratief beroep) can be submitted to oppose a decision. The difference between an objection and an administrative appeal is that an administrative appeal is filed with a different administrative authority –usually a higher ranking one than the administrative authority that made the primary decision. An administrative appeal is available only if the law on which the primary decision is based specifically provides for it[footnoteRef:9]. Administrative appeals are often possible in cases of so-called 'mulder cases', i.e. administrative settlements of certain traffic violations[footnoteRef:10]. [9:  Van Wijk, H.D., Konijnenbelt, W. Chapters of administrative law (Hoofdstukken van bestuursrecht) (14thedn, Elsevier Juridisch, Den Haag, 2008) 543-549.]  [10:  Article 6 of the Administrative Law on Enforcement of Traffic Regulations (Wet administratiefrechtelijke handhaving verkeersvoorschriften).] 


The administrative authority will assess whether or not the objection or administrative appeal is founded and will issue a new decision. The decision can then be appealed against in the administrative court. As a general rule, a party must first submit an objection or appeal against the administrative authority decision, before an appeal to the court is possible[footnoteRef:11]. There are, however, cases where there are no prior procedures, such as objections or administrative appeals, to be followed, for example, when judicial appeals are requested by persons concerned by the administrative decisions and the competent authorities agree or exceptions apply, for instance, when appeals are made against taking decisions in due time[footnoteRef:12]. [11:  Visscher, Y.M., Practical Administrative Procedural Law (Praktisch Bestuursprocesrecht)(1stedn, Noordhof Uitgevers, Groningen/Houten) 123.]  [12:  Article 7:1 (1) GALA.] 


With only a handful of exceptions, administrative disputes are heard by the district courts[footnoteRef:13]. There are no special administrative courts of first instance in the Netherlands, but district courts have administrative chambers which specialise in administrative appeals. Some district courts have chambers specialised in specific sectors, such as asylum and migration laws. If no such specialised chamber exists, the administrative chamber or division will deal with such cases. For cases, for example on support and guidance of children without residence permits for the purposes of being able to attend special education,or in cases of environmental issues and decisions on spatial planning by the Administrative Jurisdiction Division of the Council of State (AJDCS) (Raad van State), an appeal of an administrative authority decision is heard, in the first instance, by a special appeals tribunal – the Central Appeals Tribunal (CAT) (Centrale Raad van Beroep). [13:  Except on articles 8:2-8:6 GALA.] 


A court proceeding, reviewing an administrative authority decision, ends with a ruling. In most cases, this judgement can again be appealed against depending on the type of decision: at the AJDCS (Afdeling Bestuursrechtspraak van de Raad van State) – which is the general administrative court[footnoteRef:14]; the Court of Appeal (het Gerechtshof) – competent for tax disputes; the Central Appeals Tribunal – for specific cases, e.g. involving civil servants, social security and study funding[footnoteRef:15]; the Trade and Industry Appeals Tribunal (College van Beroep voor het bedrijfsleven) – competent for disputes on competition and telecommunications[footnoteRef:16];the Supreme Court (Hoge Raad) – only with respect to appeals in cassation against judgements of the Court of Appeal. In some cases, second appeals are not options, because for certain decisions, judicial appeals are only possible in first instances and only instances, before the highest courts, e.g. the AJDCS with disputes on planning matters[footnoteRef:17]. [14:  Article 37 Council of State Act.]  [15:  Article 18 Employment Act.]  [16:  Article 20 Act on Administrative Jurisdiction and Business Organisation.]  [17:  Visscher, Y.M., Practical Administrative Procedural Law (Praktisch Bestuursprocesrecht)(1stedn, Noordhof Uitgevers, Groningen/Houten) 166, 202, 217.] 


There are no special courts dealing with administrative claims involving children. Children need to file their claims before the same courts as adults. Children are, in principle, unable to act as parties in administrative procedures, as in accordance with civil law they do not have legal capacity to act – see more details in Section 2.1. Children will be represented by their legal representatives (wettelijk vertegenwoordigers) in judicial proceedings[footnoteRef:18]. However, a child can submit independently, in his/her own right, an objection or appeal against a decision of an administrative authority. That capacity is not linked to any age, but the condition that the child is capable of making a reasonable assessment of his/her interests[footnoteRef:19]. When that condition is met, the child could independently –without a legal representative – not only file an objection but could go through the entire administrative judicial proceeding before a district court and the Council of State[footnoteRef:20]. [18:  Article 1:254 CC.]  [19:  Article 8:21(2) GALA.]  [20:  Van Buuren, P., Borman, (edn), Text and Comment GALA (Tekst en Commentaar Algemene Wet Bestuursrecht) (Kluwer, The Hague, 2011) 320.] 

[bookmark: _Toc409632385]Decisions issued in the field of asylum and migration

Under the Dutch legal framework, the role of the child in an administrative judicial proceeding is particularly visible in the fields of asylum and migration – governed by the Dutch aliens law (vreemdelingenrecht). The aliens law regulates the entry, residence and expulsion of a non-national. The main part of the Dutch aliens policy is laid down in the Aliens Act 2000 (AA) (Vreemdelingenwet 2000), the Aliens Order (AO) (Vreemdelingebesluit), the Aliens Regulations 2000 (AR) (Vreemdelingenvoorschrift) and the Aliens Act Implementation Guidelines (AAIG) (Vreemdelingencirculaire). However, it should be noted that the Dutch aliens policy and legislation must follow the requirements of international law[footnoteRef:21]. [21:  Including the European Union law and human rights treaties such as the European Convention on Human Rights and the United Nations Convention Relating the Status of Refugees. Kuijer, A., (ed), Dutch Alien Law (Nederlands Vreemdelingenrecht)(5thedn, Boom Juridische Uitgevers The Hague 2002) 31-35.] 


The Minister of Justice is responsible for migration and asylum law. Laws and policies are implemented and enforced by the Immigration and Naturalisation Service (INO) and the local aliens departments of the Police. The Central Agency for the Reception of Asylum Seekers (CARAS) provides accommodation for asylum seekers and helps them prepare for life in the Netherlands or return to their country of origin. 

The aliens law distinguishes between ordinary residence for regular immigration, e.g. the residence of a student or family reunification, and asylum where someone, for reasons of safety, cannot return to his/her country. Non-national children younger than 12 years of age are fully represented by their parents and cannot submit their own applications. From 12 years old onwards, children must sign and submit their own applications. They are parties in the administrative procedures, even though their parents represent them until they reach the age of 18 years.

With regard to appeals against public administrative authority decisions on asylum and migration, the general system of objection and appeal applies before a court with several exceptions. In most cases, a non-national child can object to a decision of the Minister. However, for certain residence permit and asylum decisions the objection procedure is not available. For example, there is no objection procedure for a decision on an asylum residence permit for a defined period of time after the rejection of a subsequent application[footnoteRef:22]. [22:  Articles 80 in conjunction with 28 AA and 33 AA.] 


Usually, a negative decision of the Minister, represented by the INO, can be challenged[footnoteRef:23] within four weeks[footnoteRef:24]. The decision of the INO includes information on how and where an appeal can be filed. The child objector must be given the opportunity to be heard on his/her objection or administrative appeal and also when represented by a parent or guardian[footnoteRef:25]. The decision on the objection may be appealed to the district court or AJDCS[footnoteRef:26]. [23:  Articles 7:1 , 7:9 and 7:23 GALA  and articles 43 and 45 (4) AA , 72 (2) and 72 3) AA . Formal requirements are in article 6:5 GALA.]  [24:  Articles 69 AA , 6:8 - 6:11 GALA.]  [25:  Articles 7:2 and 7:16 GALA.]  [26:  Articles 71 (5) AA and 43 AA.] 


In asylum proceedings, direct appeal is possible to a district court in case of a negative decision[footnoteRef:27]. Nevertheless, before the INO takes a decision, it will make a so-called ‘plan’ (voornemen) by which the contents of the draft decision is shared with the applicant in advance. The asylum seeker can then respond in writing to the ‘plan’. This reaction is also called the view (de zienswijze). [27:  Articles 72 and 80 AA or when the decision is not made on time: articles 76 AA in conjunction with 1:10 and 7:24 GALA.] 


The appeal proceeding in a court starts with a preliminary assessment[footnoteRef:28]. The judge will then assess whether or not the decision of the INO is taken correctly and is not in conflict with the law or with international treaties. This is also called a legitimacy test. The judge will also assess whether or not the INO has formally applied the right rules. If the court finds that the decision is not contrary to law or international treaties, the appeal is dismissed and the decision of the INO will uphold. The Court’s decision can be appealed to the AJDCS[footnoteRef:29]. The AJDCS looks at whether or not the court has taken the right decision. Even if the Department agrees with and confirms the decision of the INO, a last appeal is still possible before the European Court of Human Rights (ECHR), within six months from the delivery of the AJDCS decision. The applicant will need to demonstrate that a right guaranteed by the European Convention on Human Rights has been violated. [28:  Articles 8:39 to 8:43 GALA.]  [29:  Article 37 (3) Council of State Act in conjunction with article 8:86 GALA.] 


If the national court comes to the conclusion that the decision of the INO is conflict with the law or treaties, the case returns before the INO for a new decision. This decision must be taken in accordance with the ruling of the court. The INO can decide to go to the Administrative Jurisdiction Division of the Council of State to appeal. 
[bookmark: _Toc409632386]Decisions issued in the field of healthcare

In the Netherlands, the relationship between the patient and care provider is determined by civil law. Professional errors have legal consequences in criminal law. Decisions on the child’s healthcare are primarily made by the child’s parents or legal representative. This means that a doctor cannot treat a child without parental consent, unless there is an emergency. The child above 12 years old must also give his/her authorisation to treatment, (see Section 2.1).

When the health of a child is in serious danger, parental consent can be bypassed to impose a health care decision. After the intervention, the child protection measure can be suspended. If milder forms of assistance to the child have not proved successful and the authority’s involvement is considered needed, the Youth Care Agency can intervene for the care of the child[footnoteRef:30]. Decisions of the Youth Care Agency can be appealed before district courts. [30:  Bruning, M, ‘Care for the child. Protection of the child and Heath Care law (Zorg om het kind. Bescherming van minderjarigen en het Gezondheidsrecht’ in Magazine for Health care law (Tijdschrift voor Gezondheidsrecht)(37-2 2013).] 


Disputes on the rights of patients must be submitted before the civil divisions of the district courts.
[bookmark: _Toc409632387]Decisions issued in the field of education

In Dutch law, children’s rights to education are not explicitly defined[footnoteRef:31]. However, education is mandatory and governed by mandatory-education laws (leerplichtwetgeving). [31:  Unlike Article 28 of the UNCRC.] 


The legal relationship between a student and the education institution is regulated by laws and ministerial regulations. The question of whether or not the student is entitled to request the application of these regulations in his/her own right is answered negatively in the literature[footnoteRef:32]. The student’s status is only partially regulated. In many cases, the legal relationship between the student and the educational institution is regulated by a teaching contract. When there is a conflict between the child and the school, the complaint committee can provide a solution. If the parents consider that the solution is not sufficient, then they can file an action before a civil court. Conflicts and other legal proceedings in the field of education are handled through civil laws in the Netherlands[footnoteRef:33].  [32:  Jansen, L., Juvenile law understood (Jeugdrecht begrepen)(Boom Juridische Uitgevers, The Hague) 101.]  [33:  The position of the child and the relationship between parents and child regarding medical treatment is regulated in the Medical Treatment Agreement and in the 7th Book of the Civil Code; Doek, J.E., Vlaardingerbroek P., Juvenile law and youth care – Student Edition (Jeugdrecht en jeugdzorg – Studenteneditie) (Elsevier, The Hague, 2006) 561.] 

[bookmark: _Toc409632388]Decisions issued with regard to children below MACR who have committed offences

In the Netherlands, the minimum age of criminal responsibility (MACR) is 12 years of age. Before 2010, children under the age of 12 who have committed an offence could be ordered to carry out a short educational measure called the STOP response – imposed by a Police officer. However this measure proved to be ineffective and now, children under 12 years of age who have committed a crime are redirected to the Youth Care Agency. Parents are invited to attend the Police station to talk about the offence that their child has committed. The Police thus obtain information about the child and family situation. The offence will be recorded, so that immediate action can be taken in case of repetition. The child is then transferred to the Youth Care Agency. The Youth Care Agency will then investigate any underlying problems of the child and parents and establish a personalised appropriate care plan for the child. The measures of the Youth Care Agency are implemented on a voluntary basis. In severe cases the Youth Care Agency will refer the child to the Child Care and Protection Board for placement into care (see placement into care proceedings below).

If the legal representatives/parent do not act in the best interests of the child, the Youth Care Agency can ask the CCPB to investigate if a child protection measure is necessary. Decisions of the Youth Care Agency can be appealed before district courts.
[bookmark: _Toc409632389]Decisions issued in the field of administrative sanctions

Criminal offences may be dismissed in certain cases by transactions with Police investigators[footnoteRef:34]. The only transaction that the Police can ask is the payment of a certain sum[footnoteRef:35]. A transaction cannot be imposed on persons who have not yet reached 12 years of age[footnoteRef:36]. No objection or appeal is possible against the transaction. If the Police transaction is not paid, it is forwarded to the prosecutor and the matter will come before the criminal court[footnoteRef:37]. [34:  Article 74(1)(c) CrC.]  [35:  Article 74(2) CrC.]  [36:  Article 2 Administrative Law Enforcement of Traffic Act.]  [37:  Jonge, G. de, Linden, A. van der, Youth & Criminal Law (Jeugd & Strafrecht)(Kluwer, Deventer, 2007) 93.] 


A child may also be subjected to an administrative fine (bestuurlijke boete)[footnoteRef:38]. There are no special requirements with regard to the child. Hence, the general rules will apply. Since the adoption of the Mulder Law, some traffic violations moved from criminal law to administrative law –including offences such as speeding or driving through a red light. Such an offence is sanctioned with an administrative fine by a Police officer, special investigation officer or prosecutor, and is not registered in the criminal records[footnoteRef:39]. If the child disagrees with the fine or with the imposition of an administrative penalty, the child may file an appeal to the district court via his/her legal representative, or, on his/her own when considered capable[footnoteRef:40]. The court has to assess the administrative authority's decision and power.  [38:  Under Title 5.4 of the GALA.]  [39:  Jonge, G. de, Linden, A. van der, Youth & Criminal Law (Jeugd & Strafrecht)(Kluwer, Deventer, 2007) 99.]  [40:  Article 8:21 GALA.] 


[bookmark: _Toc409632390]Decisions issued in the field of placement into care

Where a child is in a situation that threatens his/her moral, mental state or health, and where other means to avert this threat have/would have failed, then the juvenile court is competent to take measures. The juvenile judge can put the child under the supervision of a guardianship institution (gezinsvoogdij-instelling). The juvenile court may do so at the request of a parent, a foster parent, the partner of the person having authority over the child, the Child Care Protection Board (CCPB) or the Public Prosecution Service[footnoteRef:41]. The court makes decisions on the care of a child under a civil proceeding based on the Civil Code (CC) and Code of Civil Procedure (CCP). A more detailed description of the legislation can be found in the Study to collect data on children’s involvement in civil judicial proceedings. [41:  Article 1:254 CC.] 


In addition, if it is necessary in the interests of the care and upbringing of the child, the juvenile court may authorise the guardianship institution to place the child in care for one day and one night[footnoteRef:42]. The judge can prolong this placement. The guardianship institution or the CCPB should indicate why the placement is necessary and in which facility the child will be placed.  [42:  Article. 1:261 CC.] 


If the child should be placed in a young offenders institution because of a serious behavioural problem, then the CCPB or the guardianship institution should also request an authorisation from the juvenile court. In this case, a legal counsel should be assigned to the child[footnoteRef:43].  [43:  Article 1:261(2) CC.] 


A decision on placement, supervision, or removal from the institution should be regarded as a decision made by an administrative authority[footnoteRef:44]. The decision of the guardianship institution can be appealed to the juvenile court[footnoteRef:45] after a check of the CCPB. [44:  Within the meaning of article 1.3 GALA.]  [45:  Article 8.5 (1) GALA. The placement of Section 4 of Title 14 of Book 1 of the Civil Code on this means that rules relating to objections and appeals of the GALA do not apply to decisions of the institution that are based on Section 4 of Title 14 of Book 1 of the Civil Code.] 


A child protection measure may be pronounced on a non-national child[footnoteRef:46].  [46:  Vlaardingerbroek, P. (ed), Het hedendaagse personen- en familierecht (Kluwer, Deventer, 2008) 327.] 

[bookmark: _Toc409632391]Special Institutions

There are no specialised courts for children or families in administrative procedural law. However, juvenile courts may intervene in some areas, for instance, placement into care (see above). Additionally, there are no specialised institutions mandated by law to assist children during administrative judicial proceedings. There are, however, institutions competent to assist children in general during proceedings to protect children’s interests, as described below.

Child Care and Protection Board
The Child Care and Protection Board (CCPB) (Raad voor de Kinderbescherming) is an office of the Ministry of Security and Justice[footnoteRef:47]. The main tasks of the Board are: to protect children who have their domicile or actual residence in the Netherlands; to investigate the situation of the child; to provide advice[footnoteRef:48] to juvenile court judges, for example, asking for a child protection measure by putting the child under the supervision of a guardianship institution and if necessary concerning placement into care. The Board is also competent to check the foster family in which the child is put in custodial placement. Besides these tasks, the Board may become a party in a judicial proceeding on behalf of the child[footnoteRef:49].  [47:  Article 1:238 CC.]  [48:  Article 810 CCP.]  [49:  Article 1:239 CC.] 

[bookmark: _Toc409632392]NGO’s

Some organisations in the Netherlands have the mission to monitor children’s rights as well as having controlling or advisory functions on the roles of children in the Dutch legal system. Such organisations include the Defence for Children Netherlands, UNICEF, the Children's Law Shops and the Dutch Lawyers Committee for Human Rights (Nederlands Juristen Comité voor de Mensenrechten). The Dutch Council for Refugees is an independent, non-governmental organisation that defends the rights of child-refugees to fair asylum procedures, and subsequent access to adequate housing, education, health care and work. 
[bookmark: _Toc409632393]Child’s Ombudsman

The Child’s Ombudsman is a state authority, independent from other state authorities. It is appointed to deal with complaints against governmental bodies and to protect children’s rights referred to in the Constitution and the UN Convention on the Rights of the Child.
[bookmark: _Toc409632394]General approach towards children under administrative law: evolving capacities, best interests of the child, principle of non-discrimination
[bookmark: _Toc409632395]General approach

The rights guaranteed by Dutch law or by international human rights treaties to every citizen, also apply to child citizens. In addition, children have special rights guaranteed by law or treaty as a result of their young age, their related dependencies and their vulnerabilities[footnoteRef:50]. As explained in Section 2.1, the status of the child is largely determined by two legally relevant circumstances in the Netherlands –the child is under the authority of his/her legal representative and his/her legal capacity is limited. This means that the child is dependent on his/her legal representative for the exercise of his/her rights. In many cases, the child will need consent or cooperation of his/her legal representative in order to act. The child is also dependent on his/her legal representative or authority when it comes to achieving his/her right to special protection –even when he/she is older. Nevertheless, in a specific case, limited autonomous legal capacity to act is recognised where the child can act independently in his/her own right[footnoteRef:51]. [50:  Such as access to justice, Article 6 ECHR; or the right to participate, Article 12 UNCRC.]  [51:  Van Wijk, H.D., Konijnenbelt, W., Chapters of administrative law (Hoofdstukken van bestuursrecht)(14thedn, Elsevier Juridisch, The Hague, 2008) 683-684.] 


The GALA does not contain principles (best interests, evolving capacities or discrimination) that specifically refer to children. Consequently, there are no protocols or checklists for child-specific principles in administrative law. Furthermore, it must be noted that due to the specific character of Dutch administrative judicial procedure and given that children under 18 years old have, in principle, no procedural rights, they must often be represented by their statutory representatives. As a result, the participation of a child in this proceeding is marginal. 

Administrative proceedings before public administrative authorities are governed by several general principles, most of them enumerated in the GALA, and considered to be a fundamental set of rules of conduct for public administration authorities and used for the judicial review of cases before the administrative courts. A violation of these written and unwritten rules may lead, for example, to an annulation of a decision by the court[footnoteRef:52]. These principles are as follows:  [52:  Visscher, Y.M., Practical Administrative Procedural Law (Praktisch Bestuursprocesrecht)(1stedn, Noordhof Uitgevers, Groningen/Houten) 88-89.] 


principle of carefulness[footnoteRef:53];  [53:  Articles 3:2, 3:9, 3:13, 4:7 and 4:8 GALA. Public authorities are obliged to take all necessary steps accurately to elucidate the facts and are obliged to gather and examine actively all the evidence in an exhaustive manner. ] 

principle of motivation[footnoteRef:54];  [54:  Articles 3:36/3:50 GALA. The public authority must make sure that he parties to an administrative decision know and understand the decision, the relevant facts and law. The administrative authority should explain to the parties the reasons leading to the decision.] 

principle of fair play[footnoteRef:55];  [55:  Article 2:4 GALA. Administrative authorities are obliged to act fairly, open and unprejudiced towards citizens.] 

principle of formal legal certainty[footnoteRef:56];  [56:  Public administration authorities must act on the basis of universally binding law and act in a way that raises confidence in public authority. The administrative authority should be trustworthy through the predictability and proportionality of their decisions. The rules should be known to the public, in order to create legal certainty.] 

prohibition of abuse of power[footnoteRef:57];  [57:  Article 3:3 GALA. Public authorities should not abuse their power, only use it for the purpose for which they received it.] 

prohibition of arbitrariness – reasonableness/proportionality[footnoteRef:58];  [58:  Article 3:4 GALA. An administrative authority is obliged to resolve the matter, having regard to all the interest and aiming to reconcile the interests.] 

principle of equality[footnoteRef:59];  [59:  Administrative authorities should handle all cases and interests equally.] 

principle of trust[footnoteRef:60]. [60:  The public should have trust in the law and the authority concerned, through the trustworthiness of the administrative authority, by living up to the expectations of the public. The administration also should ensure that parties can actively participate in every stage of the proceedings.] 


These principles apply to children and adults alike.
[bookmark: _Toc409632396]Best interests of the child

As mentioned in the Study to collect data on children’s involvement in civil judicial proceedings,the Netherlands signed and ratified the United Nations Convention on the Rights of the Child (UNCRC).The Constitution stipulates that provisions of treaties and decisions of international organisations may be binding on all persons by virtue of their contents become binding after they have been published[footnoteRef:61]. According to the limited monist system[footnoteRef:62], only those provisions of the UNCRC which generally are of a binding nature are directly applicable and can be invoked before a Court. Article 3 of the UNCRC on the best interests of the child is considered as directly applicable in the Netherlands and has been extensively invoked before the Dutch Courts[footnoteRef:63]. When reviewing a case, a judge should[footnoteRef:64] include the best interests of the child as a primary consideration. The General Comment of the UNCRC Committee[footnoteRef:65] explains that the best interests of the child must be the determining factor for specific actions, notably adoption and separation of a child from his/her parents against his/her will. In general, the children interests are mostly judged on their relationship to their family and not on the basis of the independent self-interests of the children[footnoteRef:66]. Dutch case law often considers that administrative authorities have sufficiently considered the interests of the children. The AJDC judges that[footnoteRef:67] insofar as this provision of the Convention already has a direct applicable standard, it has no meaning other than the interests of the children involved have to be taken into account in procedures. The AJDC concludes that Article 3 of the UNCRC contains no additional standards that are directly applicable by the courts[footnoteRef:68]. [61:  Article 90 of the Dutch Constitution.]  [62:  There are two different traditions to describe the interaction between national and international laws. According to the first system, which is called monism, a ratification act of an international treaty immediately incorporates the international law into national law. In dualist countries, international laws need to be ‘translated’ into national laws (e.g. by mean of national laws) before they can be applied by national courts. Despite being a monist system, the view of the Netherlands is that it is obliged to implement the international laws through national legislation.]  [63:  De Graaf J., Limbeek M., Bahadur N. and van der Meij N., ‘The application of the international convention on the rights of the child in Dutch law’ (De toepassing van het internationaal verdrag inzake de rechten van het kind in de Nederlandse rechtspraak) (1stedn Ars Aequi Libri, Nijmegen, 2012) pp. 11-12.]  [64:  According to Article 3 UNCRC.]  [65:  Committee on the Rights of the Child, Treatment of unaccompanied and separated children outside their country of origin, General Comment no.6 (2005).]  [66:  Spijkerboer, note ABRvS September 21 (2011).]  [67:  AJDCS, 22 February 2008, LJN BP5932.]  [68:  Rodrigues, P., ‘Priority for the interest of the child in immigration law (Prioriteit voor het belang van het kind in immigratierecht)’ in Lodder, G. and Rodriques, P, The child in immigration law (Het kind in het immigratierecht)(Sdu Uitgevers, The Hague, 2012) 12.] 


As mentioned in the Study to collect data on children’s involvement in civil judicial proceedings, it is up to the judge to assess what the best interests of the child would be. The assessment of the judge can be based, inter alia, on reports of the Child Care and Protection Board. There are no checklists in place to determine the child’s best interests. There are no other legal provisions or protocols in place to ensure that children can be involved in the determination of their best interests. No provision has been identified on ensuring that the relevant authorities take due account of all interests at stake, including psychological and physical well-being, and legal, social and economic interests of the child.

There are no requirements in administrative legislation on how to separately assess the best interests of children involved in the same procedures or cases. There is a lack of practice on this matter in an administrative judicial procedure. 

In asylum and migration proceedings, there are no requirements to assess the best interests of children. However, the Council for Child Protection may be consulted by the court when anon-national child commits a criminal offence or when a non-national child is under the risk of being deported. The Council may be called in to give advice and to examine what are the best interests of the child. However, the advice of the Council for Child Protection has less impact in administrative judicial proceedings, because the administrative courts do not review the situations of children as a whole, as in the juvenile courts, but purely on the basis of compliance with administrative procedures and rules. As such, the interests of the child are not considered.[footnoteRef:69] [69:  Information collected through consultation with a member of the Child Care and Protection Board.] 

[bookmark: _Toc409632397]Evolving capacities

The child’s evolving capacity is enshrined in the provisions that regulate the participation of a child[footnoteRef:70]. Children do not have legal capacities to take procedural actions in judicial proceedings. As an exception, children may have procedural capacities to act if they are considered to have a reasonable understanding of their own interests at stake. The judge or the court has the discretionary power to waive the conditions or limits attached to a child participating in a judicial proceeding and to assess the capability of the child. As a result, the child may act in a proceeding alone – without representation[footnoteRef:71]. The exception where the child has independent procedural capacity is not much used in practice. Moreover, there are no standard methods for assessing reasonable understanding of the interests discussed by the child, or specific provisions on the minimum age of the child[footnoteRef:72]. See more details in Section 2.1. [70:  Article 8:21(2) GALA.]  [71:  Explanatory Memorandum, Parliamentary History II , p. 414; CAT June 9, 1994, LJN ZB5651.]  [72:  Information collected through consultation with a professor.] 


Though a child, in principle, lacks legal capacity or has limited capacity to bring a case before a court, he/she has the right to participate and express his/her views on the matter –but only if the child is considered to have a reasonable understanding of his/her own interests at stake and which often increases with age. There are no specific instructions attached to this provision on how to qualify the development of the child. There are also no statutory age limits for expressing views in administrative judicial procedures.
[bookmark: _Toc409632398]Protection from discrimination

As mentioned in the Study to collect data on children’s involvement in civil judicial proceedings, the Constitution guarantees that every person, including a child, must be treated equally. The Constitution prohibits discrimination on the grounds of religion, belief, political opinion, race, sex, nationality, heterosexual or homosexual orientation or marital status[footnoteRef:73]. The Equal Treatment Act (Algemene Wet Gelijke Behandeling) is also applicable to children in administrative judicial proceedings. The Act requires equal treatment when it comes to offering employment, housing, goods and services. The Act does not prohibit discrimination on the grounds of age. However, the Equal Treatment Act on Grounds of Age in Employment prohibits age discrimination in work and education. The parents can initiate a proceeding before the district court or Human Rights Board (College voor de Rechten van de Mens) when a child is not treated equally. The child can file a complaint on his/her own right with the Child’s Ombudsman.   [73:  Article 1 of the Dutch Constitution.] 


No measures in the context of judicial proceedings have been identified to provide special protection and assistance to vulnerable children such as: very young children, migrant children, refugee and asylum seeking children, unaccompanied children, children with disabilities, homeless and street children, Roma children, and children in the care of the state – including residential institutions
[bookmark: _Toc409632399]Monitoring mechanisms, multidisciplinary approach and training
[bookmark: _Toc409632400]Monitoring mechanisms

The Child's Ombudsman (Kinderombudsman) was launched on April 2011as a substitute for the National Ombudsman’s competence. The Child's Ombudsman has the task of ensuring compliance of children’s rights as set out in the UNCRC. The Child's Ombudsman oversees the public authorities including: local authorities; Police; judiciary and private organisations in child welfare, health, education and childcare. The Child's Ombudsman gives solicited and unsolicited advice and recommendations on legislation and policy. To date, the Child's Ombudsman has not yet commented on the position of children in administrative judicial procedures. The Child's Ombudsman is competent to review individual complaints[footnoteRef:74]. Since the establishment of the Child's Ombudsman, dozens of child non-nationals filed complaints to the Ombudsman. After which the Child's Ombudsman has expressed his concern about the circumstances of these children in the Netherlands[footnoteRef:75].  [74:  Brouwers, K., Vreeburg-van der Laan, E., ‘The Child’s Ombudsman and his role in immigration law (De Kinderombudsman en zijn rol in vreemdelingenzaken)’ in Lodder, G. and Rodriques, P, The child in immigration law (Het kind in het immigratierecht)(SduUitgevers, The Hague, 2012) 140.]  [75:  The Child’s Ombudsman, Waiting for your future (Wachten op je toekomst)(The Child’s Ombudsman, 2012).] 


After ratification of the UNCRC, an Interdepartmental Committee on Children’s Rights (Interdepartementaal Overleg Kinderrechten) was established within the public administration. This Committee is competent to prepare the reports to the UN Committee on the Rights of the Child. The Committee also consults twice a year the NGO Children’s-coalition (Het Kinderrechtencollectief) to discuss the status of children’s rights in the Netherlands.

Children may have questions about their legal position and may contact the Children's Law Shops or Defence for Children. Defence for Children is an international organisation that defends and promotes the rights of children in the Netherlands and abroad on the basis of the UN Convention.

Organisations specialised in migrants issues work closely together, including the CARAS, the INO, municipalities, Royal Netherlands Military Constabulary and the Repatriation and Departure Service. Additionally, the Nidos Foundation is a nationally operating guardianship agency that is specialised in working with unaccompanied children. It has the task to provide guardians for unaccompanied children. 
[bookmark: _Toc409632401]Multidisciplinary measures 

There is no specific administrative legislation, which regulates multidisciplinary measures to ensure close cooperation between different professionals in order to obtain a comprehensive understanding of the child in administrative procedural law. There is no obligation for courts to provide or order such multidisciplinary measures in administrative judicial proceedings. Nevertheless, cooperation is possible, especially in the field of immigration law, between government agencies, NGO’s, lawyers and experts, such as psychologists and social workers. However, there is no common framework for professionals working with or for children in judicial proceedings.

In practice, in various situations, such as where a guardian should be appointed, placement into care, in asylum cases, or juvenile matters, courts cooperate with various authorities and social institutions, working in the field of family support and child protection. The courts are assisted by the Child Care and Protection Board and may ask them to conduct an examination of the child’s life situation and his/her environment[footnoteRef:76]. [76:  Information collected through interviewing a member of the Child Care and Protection Board.] 


During the preparation time of the asylum procedure, the INO and the Nidos Foundation cooperate and exchange information[footnoteRef:77]. There is a formalised cooperation procedure in immigration law that facilitates the interactions between the relevant organisations involved in criminal, civil and/or administrative judicial proceedings in the form of an agreement which specifies principles for the exchange of information[footnoteRef:78]. [77:  Letter of the Minister of Safety and Justice, Rearranging the unaccompannied children-policy (herijking van het amv-beleid), May 17 2013.]  [78:  The organizations in the immigration process have adopted the Architecture of the Immigration Process: sixteen guiding principles to improve the information within the Immigration in: Zijderveld, M, Ridderhof, W., Brattinga, M., Basis Start Architecture 2.0, Architecture of the Immigration-chain (February 2013).] 

[bookmark: _Toc409632402]Interactions between criminal, civil and/or administrative judicial proceedings

Administrative proceedings do not overlap with civil or criminal proceedings –however, as noted in the Study to collect data on children’s involvement in civil judicial proceedings, civil and administrative proceedings can run in parallel. The GALA refers to the Civil Code and the Code of Civil Procedure with regard to certain terms and procedural rules used in administrative proceedings. For example, the term procedural capacity is the same in administrative judicial proceedings as in civil judicial proceedings. 

Other formalised operational cooperation procedures to facilitate interactions between the relevant organisations involved in criminal, civil and/or administrative judicial proceedings cannot be found in Dutch legislation.
[bookmark: _Toc409632403]Training

The requirement in Article 3 UNCRC, that all actors involved in child proceedings should receive regular training on children’s rights and the way they have to be treated, does not exist in current Dutch legislation. However, there are provisions in the Youth Care Act on the work quality of the Youth Care Agency and CCPB regarding rules on documenting the performance of duties for people working with children and the sufficient quantity and quality of staff and expertise. These requirements apply to all sectors.

Staff members of the Child Care and Protection Board must receive specialised training. After finishing their professional education, they follow a post-graduate programme tailored to the specifics of the Board’s core tasks. The courses during this programme include topics covering the position of the child in the investigation and communication techniques. In addition, the behavioural scientists of the Board regularly attend nationwide expertise days to, inter alia, exchange information and obtain knowledge on new methods and academic research which they can subsequently communicate to other staff members[footnoteRef:79].  [79:  Information collected through consultation with a child welfare investigator of the Child Care and Protection Board. ] 


Administrative judges, unlike juvenile judges, do not have any particular training regarding children’s cases and handling children’s topics. A judge is obliged to complete the general judicial officer traineeship (RAIO) as part of his/her regular training before becoming a judge. The Judiciary has given priority to lifelong learning, improving the intelligibility and justification of judgements and shortening lead times – although this may not be focused on cases concerning children alone. Judges and legal staff take courses at the Training and Study Centre for the Judiciary (SRR), including subject-specific seminars, workshops and work visits for the broadening and deepening of professional knowledge and skills. Courses on children’s rights, hearing children in court and the approach and treatment of the child in court are provided. Attending regular training is obligatory for judges and legal assistants.

Legal counsels are also required to maintain and update their skills after completing their internship. They also have to undergo regular training by training institutions approved by the bar. Courses on children’s rights are provided. However, the choice for these specific courses is optional.

In accordance with protocol[footnoteRef:80], staff hearing an immigration case must follow training in child-friendly hearing procedures/methods for unaccompanied children under 12 years old. The Unit for Unaccompanied Children’s Tasks (Unit Landelijke AMV Taken), is specially trained to interview and hear these children, and consists of a team of specialised staff who assess the asylum procedures of unaccompanied children. [80:  Elk, P.B. van, Vos, O, Protocol Hearing unaccompanied minor asylum seekers until twelve years, IND 2004.] 

[bookmark: _Toc409632404]Vetting

No other vetting procedures have been identified. However, persons working with children have to provide certificates of good conduct (Verklaring van goed gedrag) as a check of their suitability.






[bookmark: _Toc401654870][bookmark: _Toc409632405]Child-friendly justice in administrative judicial proceedings
[bookmark: _The_child_as][bookmark: _Toc338234110][bookmark: _Toc401654871][bookmark: _Toc409632406]The child as an actor in administrative judicial proceedings
[bookmark: _Toc409632407]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, health, administrative sanctions and offences below the MACR. 
The general procedural rules described below apply to the sector of asylum, migration, and administrative sanctions. Civil procedural rules apply to the sectors of education, health placement into care and children below MACR who committed offences. Such rules will be described in separate subparagraphs below. If sector specific rules apply, they will be described in separate subheadings.
The child as a plaintiff/defendant

As a general rule, a child does not have the procedural capacity to act in a proceeding[footnoteRef:81].As a result, a child must be represented, both inside and outside the court, by their legal representative under civil law. The legal representative can be the person with custody over the child, the parents or guardian[footnoteRef:82]. A person gains full procedural capacity when reaching 18 years of age. When the child turns the age of 18 during the proceeding, then he/she can act independently without being represented by his/her legal representative.  [81:  Article 8:21 GALA.]  [82:  Article 1:245(4) CC.] 


As an exception to the above rule, children may have procedural capacity to act if they are considered to have a reasonable understanding of their own interests at stake. Hence the child can act in his/her own right if he/she is able to understand what the decision means for him/her. The judge, or the court, has the discretionary power to waive the conditions or limits attached to a child participating in a judicial proceeding and to assess the capability of the child. As a result, the child may act in a proceeding alone – without representation[footnoteRef:83]. The exception applies mutatis mutandis to all courts that process appeals of administrative authority decisions[footnoteRef:84] and on the appeals in cassation[footnoteRef:85]. A child meeting the criteria for reasonable understanding also has the authority to withdraw an appeal brought by his/her legal representative. The exception where a child has independent procedural capacity is not much used in practice. Moreover, there is no standard method to assess the level of reasonable understanding of the interests discussed by the child, or specific provisions on the minimum age of the child[footnoteRef:86]. For example, the AJDCS ruled that, in a case of a child appellant of 9 years and 2 months of age, he/she could not be required to monitor the consequences of bringing an appeal[footnoteRef:87].  [83:  Explanatory Memorandum, Parliamentary History II , p. 414; CAT June 9, 1994, LJN ZB5651.]  [84:  Article 8:108(1) .]  [85:  Article 29(2) General Act State Taxes.]  [86:  Information collected through consultation with a professor.]  [87:  AJDCS, January 16 2004 , AB kort 2004/164.] 


Dutch civil law determines who the children’s legal representatives are –unless rules of international private law require the application of other laws[footnoteRef:88]. In a case of conflicting interests between the parents/guardian and the child, the court may, at the request of an interested party – including the child, appoint ex officio a guardian ad litem (buitengewoon curator) to represent the child and look after his/her interests in and out of court[footnoteRef:89]. The guardian ad litem of a child does not require authorisation[footnoteRef:90]. The guardian ad litem receives, from the judge, the mandate to act as a plaintiff in court or appeal against a ruling on behalf of the child[footnoteRef:91].  [88:  AJDCS June 23, 1992 , AB 1992/683, LJN AN2799.]  [89:  Article. 1:250 CC.]  [90:  Article8:21(1) .]  [91:  Article 1:349 (1) CC.] 


When a child is represented by his/her legal representative, a judge reviewing an appeal of the administrative authority decision is not required to ask that the child be present during the proceeding. Furthermore, there is also a possibility to appoint a temporary representative[footnoteRef:92]. However, two conditions must be met in order for the court to appoint a temporary representative. First, the child’s legal representative must be absent or unavailable, e.g. in a case where the legal representative is residing abroad or where a child is rapidly placed under guardianship and no legal representative is yet available[footnoteRef:93]. Second, there must be urgency. An administrative court is entirely free to determine who is appointed as a temporary representative, for example, a representative of the Registry of the Administrative Court[footnoteRef:94]. [92:  Article 8:21(3) GALA.]  [93:  Paragraph 1 of article 8:21 GALA; Article 1:383 CC; Explanatory Memorandum, Parliamentary History GALA II, p. 414.]  [94:  Van Buuren, P., Borman, (edn), Text and Comment GALA (Tekst en Commentaar Algemene Wet Bestuursrecht) (Kluwer, The Hague, 2011).] 


In an administrative judicial proceeding, there are three types of parties: the complainant; the public administration authority; eventual others affected by the administrative authority decision or a person having a legal interest in the proceeding[footnoteRef:95]. Complainants have a central role and their position is linked to the concepts of the interested-parties (belanghebbende-begrip). In Dutch administrative procedural law, the interested party is the person concerned by the administrative authority’s decision. Only the interested party may challenge a decision of the public administrative authority. Furthermore, any person whose legal interest can be affected by the outcome of the judicial proceeding may join the proceeding as a participant[footnoteRef:96]. Children, when they are considered able to understand, act in the proceedings in their own rights or through their legal representatives[footnoteRef:97]. Anyone, including children, can apply for legal aid or have authorised representatives do so[footnoteRef:98]. In a case of representation, the acts of the legal representative will be assigned to the child. [95:  Article 8:1 .]  [96:  Article 8:26 GALA.]  [97:  Article 8:21 (2) GALA.]  [98:  Article 2:1 GALA.] 

[bookmark: _Toc409632408]Objection and appeal

The same rules for making objections or administrative appeals apply to adults and to children, when acting independently with procedural capacity or via their legal representatives. As explained in Section 1, the objection should be submitted by the interested party to the administrative authority that made the primary decision[footnoteRef:99],[footnoteRef:100]. The objection procedure includes a complete review of the primary decision[footnoteRef:101]. The appeal is submitted to a separate appeal administrative authority.  [99:  Article 1:5 (1) GALA]  [100:  Article 7:1 in conjunction with 8:1 GALA.]  [101:  Article 7:11 GALA.] 


In objection and appeal procedures before administrative authorities, there are no requirements for children to be represented by lawyers – whether or not the children are represented by parents or guardians.
The child as a witness 

There are no specific rules concerning child witnesses, which means that the general rules on witnesses apply. It is, however, not common to use witnesses in administrative judicial procedures, although witnesses are sometimes heard in tax law cases. Nevertheless, it means that the witness is entitled to legal assistance during the hearing and has the possibility to request treatment as a threatened witness (bedreigde getuige), or be treated as an anonymous witness. Both the court and parties at the hearing may call witnesses. Only a witness called by the court is required to appear in court[footnoteRef:102].  [102:  Article 8:60 and 8:33 GALA.] 


As explained in the Study to collect data on children’s involvement in civil judicial proceedings, Dutch legislation does not contain reference to age limits, which implies that regardless of his/her age, a child could be heard. The agreement of the child’s parent or guardian is not necessary for the hearing of the child. 

Just as for adults, child witnesses may refuse to testify if this would be self-incriminating or would criminally accuse blood relatives[footnoteRef:103].  [103:  Article 165 (3) CCP.] 

The child as a subject of proceedings

There are no specific rules concerning a child subject of a proceeding, which means that the general rules of the legal capacity of the child apply. 
[bookmark: _Toc409632409]Procedural rules applicable to children involved in asylum and migration proceedings
The child as a plaintiff/defendant/witness/subjectofproceedings

In an asylum and migration proceeding, a specific administrative procedural structure exists in relation to the role of the child. It is therefore necessary to explain the place of the child in this area.
[bookmark: _Toc409632410]Representation

In the Netherlands, children are considered as non-nationals if they are born to parents who do not have Dutch nationality. A residence permit can be requested by the non-national child’s legal representative from the Commissioner of Police of the municipality where the non-national wishes to reside, or from abroad through the Dutch Embassy. As an exception under this rule, non-national foster children of 12 years or older ​​without legal representations, can sign applications for residence permits[footnoteRef:104].  [104:  Linden, A.P., Siethoff, F.G.A. ten, Zeijlstra-Rijpstra, A.E.I.J., Youth & Law (Jeugd & Recht)(Bohn Stafleu Van Loghum, Houten, 2009) 252-253.] 


A non-national child is considered an unaccompanied child (alleenstaande minderjarige vreemdeling), if he/she is under 18years of age and not married, registered or declared to be an adult[footnoteRef:105]. The child must not receive any support or care by an adult – parent or relative in the Netherlands[footnoteRef:106]. As long as the child resides in the Netherlands, the care and custody, must be focused on integration or focused on return, according to the chance of the child obtaining residence in the Netherlands[footnoteRef:107]. When an unaccompanied child arrives in the Netherlands, the custody of the child will be arranged as soon as possible in the form of guardianship. To this end, most of the unaccompanied children are placed under guardianship of Nidos ​​by the competent court.  [105:  Pursuant to Article 253 ha CC.]  [106:  Linden, A.P., Siethoff, F.G.A. ten, Zeijlstra-Rijpstra, A.E.I.J., Youth & Law (Jeugd & Recht)(Bohn Stafleu Van Loghum, Houten, 2009) 257; TBV 2001/33.]  [107:  Linden, A.P., Siethoff, F.G.A. ten, Zeijlstra-Rijpstra, A.E.I.J., Youth & Law (Jeugd & Recht)(Bohn Stafleu Van Loghum, Houten, 2009) 258.] 


Each unaccompanied non-national child must immediately report to the Aliens Police at the application centre (AC) to seek asylum. If the child does not immediately ask for asylum, then the child is considered to reside illegally in the Netherlands[footnoteRef:108].For children under the age of 12 years, the asylum procedure is initiated by Nidos. Children from 12 years of age can submit applications independently in their own rights, since they are deemed to be capable of reasonably assessing their interests. They can also sign the asylum applications themselves. Their guardians can also submit the applications[footnoteRef:109]. [108:  Linden, A.P., Siethoff, F.G.A. ten, Zeijlstra-Rijpstra, A.E.I.J., Youth & Law (Jeugd & Recht)(Bohn Stafleu Van Loghum, Houten, 2009) 258.]  [109:  In accordance with article 36 AA.] 


There can be three types of decisions on the application for asylum or immigration: to reject it, to grant the asylum or immigration request, or the decision may be delayed because further investigation is needed, for instance, when an age test is required by the Dutch Forensic Institute[footnoteRef:110].If an asylum or immigration request is granted, the child receives a residence permit for a fixed period. When the granting of a residence permit is refused, a revision can be asked at the Minister for Immigration and Integration. Often the child’s lawyer, or a guardian from Nidos, will submit this request on behalf of the child. As a result of the general rules described above, a child having the capacity to understand the meaning of the proceeding could request it in his/her right. [110:  Article 3:41 GALA.] 

[bookmark: _Toc409632411]Appeal

If the application for asylum or migration is rejected, then the child has the possibility of appeal against the decision before a court, for a judicial review. The child him/herself, the legal representative or person authorised by the child may submit his objection and set the appeal. The legal capacity required for any appeal in a civil judicial proceeding is not required in an administrative judicial proceeding. It is however required that the child can understand the consequences of his/her actions. The lawyer of the child may also file an appeal on behalf of the child. However, the child must expressly authorise the lawyer to do so[footnoteRef:111], otherwise the appeal is inadmissible.  [111:  In accordance with the text of Article 70 , paragraph 1 AA.] 

[bookmark: _Toc409632412]Procedural rules applicable to children involved in proceedings to the sector of placement into care and children below MACR who committed offences
The child as a subject of proceedings

As explained in the Study to collect data on children’s involvement in civil judicial proceedings, Dutch law contains several measures to ensure that legal procedures start in child protection cases. 

The juvenile court judge may place a child under custodial control upon the request of one of his/her parents, another person who cares for and raises this child as if he/she was a member of his/her family, the Child Care and Protection Board, or the Public Prosecution Service, if the moral or mental development of a child or his/her health are seriously endangered and other measures to avert this danger have failed or are expected to fail. A family guardian[footnoteRef:112], appointed by the Foundation which is an entity of the Youth Care Agency, is responsible for exercising supervision over the child and has to ensure that assistance and support are provided to the child and his/her parents. In the performance of its duties, the Foundation may give written instructions about the way in which the parents must take care of and raise the child. Upon the request of a parent, or of the child who has reached the age of 12 years, the juvenile court judge may order that such an instruction is cancelled in full or in part[footnoteRef:113]. The request has no suspending effect, unless the judge has ordered the contrary. Again the parents or the child who have reached the age of 12 may ask the Foundation to withdraw an instruction in full or in part on the grounds of a change of circumstances[footnoteRef:114]. [112:  Article 1, point (f) of the YCA.]  [113:  Article 1:259 CC. ]  [114:  Article 1:260 CC.] 


Pending the investigations of the custodial control, the judge may, ex officio, place the child under interim guardianship if this is urgently and immediately necessary. The duration of such an interim guardianship cannot be more than three months and the judge may at all times revoke the decision[footnoteRef:115]. A placement away from home is also decided by the juvenile court judge on request of the Youth Care Agency, Child Care and Protection Board or the Public Prosecution Service[footnoteRef:116].  [115:  Article 1:255 CC.]  [116:  Article 1:261 CC.] 

[bookmark: _Toc409632413]Procedural rules applicable to children involved in education proceedings	
The child as a plaintiff/defendant

The general procedural rules described above do not apply in proceedings relating to education – which belongs to the competence of the civil courts governed by civil procedure rules.

As explained in Section 3.1 of the Study to collect data on children’s involvement in civil judicial proceedings, the child’s parents or guardians are responsible for representing the child both in and out of a court proceeding. When the child attains the age of 18, he/she will gain full procedural capacity.

A child who has reached the age of 16 may ask the district court for emancipation. Decisions of courts on emancipation often provide full legal capacity to act only with respect to certain rights. As a result, emancipated children may also act independently in legal proceedings with respect to matters that concern the emancipation itself and procedural acts for which the children have been granted full legal capacity to act[footnoteRef:117]. Emancipation cannot be granted if the parents exercising parental responsibility over the child oppose it.  [117:  Van Raak-Kuiper, J.A.E & van den Berg,M.F.M., Boom Basic Personen en familierecht (4 edn 2012), pp. 113-117.] 


In addition to the above exceptions, children are sometimes entitled to file lawsuits in their own rights with the assistance of lawyers[footnoteRef:118]. This is, inter alia, the case when he/she asks the court to grant a substitute authorisation to replace a family guardianship institution (Gezinsvoogdijinstelling) that exercises custodial control over the child by another institution located in another province[footnoteRef:119] or to lift the custodial control[footnoteRef:120].  [118:  Van Raak-Kuiper, J.A.E & van den Berg,M.F.M., Boom Basic Personen en familierecht (4 edn 2012), Personen en familierecht, pp. 109-111.]  [119:  Article 1:254 (5) CC.]  [120:  Article 1:256 (4) CC.] 

The child as a witness

The general rules apply to child witnesses.
The child as a subject of proceedings

There are no specific rules concerning child subjects of proceedings, which means that the general rules of the legal capacity of children apply. 
[bookmark: _Toc409632414]Procedural rules applicable to children involved in health care proceedings 
The child as a plaintiff/defendant/subject of proceedings

Children between the ages of 12 to 15, can exercise patient rights when considered able to do so. This means that the child has to give his/her permission before treatment in a case of a non-radical operation – even without the permission of his/her parents. Children also have rights to decide about medical treatments when they reach the age of 16. This means that the child has the legal capacity to act on his/her own and does not need the permission of his/her parents or legal representative to enter into an agreement on a medical treatment. More information can be found in the Study to collect data on children’s involvement in civil judicial proceedings.

Disputes on patient’s rights must be submitted before the civil division of the district court in accordance with the civil procedural rules. Hence, the child’s legal representative will file the application before the district court. An emancipated child may file the application, in his/her own right, if authorised to do so by the emancipation decision.

The child as a witness

The general rules apply to child witnesses.
The child as a subject of proceedings

[bookmark: _Toc338234111]There are no specific rules concerning child subjects of proceedings, which means that the general rules of the legal capacity of the children apply. 
[bookmark: _Toc372894281][bookmark: _Toc373311617][bookmark: _Toc409632415]Provision of information
[bookmark: _Toc409632416]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sector of asylum, migration, and administrative sanctions 
The general procedural rules described below apply to the sector of asylum, migration, and administrative sanctions. Civil procedural rules apply to the sectors of education, health placement into care and children below MACR who committed offences. Such rules will be described in separate subparagraphs below.
The child as a plaintiff/defendant

As mentioned in the Study to collect data on children’s involvement in civil judicial proceedings, there are no other child-specific rules in Dutch legislation, with the exception of the child’s right – when an interested party, to receive a copy of the application. This implies that, with respect to the provision of information to children, the same rules apply to children as to adults, when they have procedural capacity, otherwise they will be informed through the parents or lawyer. At the delivery of the judgement, the judge will explain whether or not there is a possibility of appeal. It is up to the lawyer to provide more detailed information to the parents and child.

According to the general rules of administrative procedure before a public administration authority, the authority is obliged to properly and fully inform the parties of the facts and law which may affect the determination of their rights and obligations subject to the procedure. 

Parties to judicial proceedings have specific procedural rights, such as transmission of documents[footnoteRef:121], replies and rejoinders[footnoteRef:122], submitting additional documents[footnoteRef:123], bringing forward requests on hearing experts[footnoteRef:124] and giving opinions regarding the reports of experts[footnoteRef:125]. These rights are usually made known to children through their parents, governmental bodies and organisations – although there is a lack of specific legislation on these matters. Parties, including the child, are invited to the court session[footnoteRef:126]. Before closing the court hearing, the parties have the right to have the last word[footnoteRef:127]. The decision on the judicial appeal of the administrative authority’s decision must provide the reasons and justification of the decision[footnoteRef:128] and specify which legal remedies are open[footnoteRef:129], by whom, within what time and to which court[footnoteRef:130]. The decision must be published by forwarding or distribution[footnoteRef:131]. Notice, summons, or a copy of the judgement is sent to the child with full procedural capacity, or the legal representative, in a registered letter or by a letter with acknowledgment of receipt –unless the judge determines otherwise.  [121:  Article 8:39 and 8:40 GALA.]  [122:  Article 8:43 GALA.]  [123:  Article 8:58 GALA.]  [124:  Article 8:47 ( 3 ) GALA.]  [125:  Articles 8:47 ( 5 ) GALA.]  [126:  Article 8:56 GALA.]  [127:  Article 8:65 ( 2 ) GALA.]  [128:  Article 7:1 and Article 3:46-3 : 47 GALA.]  [129:  Article 6:23 GALA.]  [130:  Damen, L., Bröring, H, Graaf, K. de, Marseille, A., Montfort, A. van, Nicolai, P., Schueler, B., Winter, H., Administrative law, legal protection against the government (Bestuursrecht, rechtsbescherming tegen de overheid)(3rd, Boom Legal Publishers, The Hague, 2009) 201.]  [131:  Article 7:12 ( 2 ) GALA.] 


Children who lack procedural capacity to act are informed about the possibility of legal remedies either by their lawyers or their legal representatives. Children who possess procedural capacity to act receive information from their lawyers or legal aid. Children who have full procedural capacity to act may be provided with information and request information in their own right. There is, however, no centralised coordination of the dissemination of information to the child about his/her rights in an administrative judicial proceeding – not even when the child is a party to the proceeding. There are no specific rules regarding provision of information in a child-friendly manner or on effectiveness since, in practice, the administrative court will not address the child directly, unless the child acts in his/her own right. In principle the information will be provided to the person acting in the proceeding on the child’s behalf, i.e. the parents/guardian or procedural representative. It is therefore for them to pass the information to child, if necessary, in an adequate way. As a result of the above, the parents receive the same type of information as child.

There are no legal requirements to inform children, who are parties to administrative judicial proceedings, about support services and/or organisations that can provide them with assistance. However, several institutions and NGO’s such as the Child’s Ombudsman, Defence for Children and other NGO’s provide information and support in a manner adapted to the child’s age and maturity, from an early stage in the proceeding – when consulted. As mentioned in Section 3.2 of the Study to collect data on children’s involvement in civil judicial proceedings, when a child is to be heard by the court, a leaflet is usually enclosed with the subpoena[footnoteRef:132]. The leaflet describes in a child-friendly manner the main aspects of the procedure and, in particular, the way the hearing takes place and the nature of the results that can be expected therefrom. The leaflet also contains reference to support services such as the Children’s helpline (Kindertelefoon) and its website[footnoteRef:133]. The helpline can be called for free. Also the Children’s law centre (Kinderrechtswinkel), which has several offices in the country, can provide information and assistance to children. Besides the leaflet from the court, the lawyer concerned can also provide information to the child and his/her parents about the existence of support services.  [132:  Information available at the webpage of the Dutch Government.]  [133:  Information available at the website of the Children’s helpline.] 


No codes of conduct or policy guidelines have been identified to ensure that children effectively receive the information; nor is there a requirement to ensure that information is provided in a child-friendly manner, in a language the child understands, or taking into account the age, maturity, gender and cultural sensitivity of the child.

If a party, adult or child, resides abroad and has not appointed a procedural representative – domiciled in the Netherlands, he/she is obliged to appoint such a person when lodging an objection or judicial appeal before the court. There is no legislation that ensures that child-friendly materials containing legal information is made available and distributed for children abroad.
The child as a witness

As described in the Study to collect data on children’s involvement in civil judicial proceedings, child witnesses do not need to be represented during the administrative judicial proceedings. In other words they can participate in the proceedings in their own rights.

The child as a witness, as a general rule, does not have a right to be informed about the judicial proceeding. The only information that the child receives relates to his/her hearing, e.g. where and when the hearing is going to take place. The child receives this information in the form of a subpoena served to him/her. Subpoenas are served to children prior to their hearings. When the judge is of the opinion that a written statement of the witness is sufficient, the child does not have to appear at court to testify. These provisions are applicable to all child witnesses, regardless of their age. 

As for adults, child witnesses are not entitled to request information about the proceedings from the courts. Witnesses, including child witnesses, are not entitled to make use of legal remedies and consequently, they are not informed about such legal options. Witnesses do not benefit from the assistance of the support services, thus no information about such services is provided to them. 

It is not a legal requirement to provide persons involved in civil judicial proceedings and who reside in other Member States, with special information. 

As for adult witnesses, child witnesses receive general leaflets about their rights and obligations.
The child as a subject of proceedings

No rules have been identified on child subjects apart from in the areas mentioned below. 
[bookmark: _Toc409632417]Procedural rules applicable to children involved in proceedings in the sector of education, placement into care, health and children below MACR who committed offences
Proceedings relating to placement of children in care, education, healthcare, and children below MACR who committed offences belong to the competence of the civil courts, through civil procedure rules.
The child as a plaintiff/defendant/witness

As mentioned in Section 3.2 of the Study to collect data on children’s involvement in civil judicial proceedings, the child – when an interested party, has a right to receive a copy of the application. There are no other child-specific rules in Dutch legislation. This implies that, with respect to the provision of information to child plaintiffs/defendants/witnesses, the same rules apply to children as to adults. With the delivery of the judgement, the judge will explain whether or not there is a possibility of appeal. It is up to the lawyer to provide more detailed information to the parents and child. 
The child as a subject of proceedings

As mentioned in Section 3.2 of the Study to collect data on children’s involvement in civil judicial proceedings, family law proceedings start with applications filed at court registries. Since a child aged 12 and above is considered as one of the interested parties, he/she will also receive a copy of the application[footnoteRef:134]. It is up to the parents/guardian, lawyer and the Child Care and Protection Board to discuss the application with the child. The opposing party and other interested parties – who can be a child aged 12 years or above, also receive copies of the application and other documents concerning the case, which are sent to the court by the Board, Youth Care Agency or lawyer.  [134:  Procedure Regulations on Civil Juvenile Law under 2.] 

[bookmark: _Toc372894282][bookmark: _Toc373311618][bookmark: _Toc338234112][bookmark: _Toc409632418][bookmark: _Toc346714785][bookmark: _Toc346714786][bookmark: _Toc346714787][bookmark: _Toc338234113]Protection of the child’s private and family life
[bookmark: _Toc409632419]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sector of asylum, migration, and administrative sanctions
The general procedural rules described below apply to the sector of asylum, migration, and administrative sanctions. Civil procedural rules apply to the sectors of education, health, placement into care and children below MACR committing offences. Such rules will be described in separate subparagraphs below.

The child as a plaintiff/defendant/witness/subject of proceedings
[bookmark: _Toc409632420]Right to the protection of personal data

The Dutch Constitution recognises that everyone – including a child, has a right to a private life[footnoteRef:135]. This safeguardis further elaborated in the Personal Data Protection Act (Wet bescherming Persoonsgegevens).The Personal Data Protection Act does not contain provisions explicitly referring to children but states that everyone has rights to the protection and confidentiality of their personal data. Processing of such data is allowed only in situations set out in the Act – in the public interest, in the interest of the person whose personal data is processed, or in the interest of third persons[footnoteRef:136]. According to the Personal Data Protection Act, personal data means any information relating to an identified or identifiable person[footnoteRef:137], that is, any data making it possible to identify a person, such as names, surnames, and geographical names. In cases concerning judicial information, the Judicial and Prosecution Data Act and the Ministry of Security and Justice, are considered as responsible of such data and are, therefore, obliged to guarantee their protection and that their data is not made available to unauthorised persons[footnoteRef:138]. Such data is removed from the content of the judgement before publication. Judges and clerks are bound by duties of professional confidentiality (Beroepsgeheim). During court proceedings, if information is unlawfully provided to third parties, then claims can be filed by the legal representatives or guardians who initiate the proceedings on behalf of the children.     [135:  Article 10 of the Dutch Constitution.]  [136:  Article 8 of the Personal Data Protection Act.]  [137:  Article 1 Personal Data Protection Act.]  [138:  Article 4 Judicial and Prosecution Data Act.] 


Every person has the right to control the processing of his/her personal data and, in particular, to be informed about persons who receive such data or about the aim and scope of the data processing[footnoteRef:139]. In certain cases, the person whose data is being processed, or the court, can request before an administrative court[footnoteRef:140], that his/her data processing cease. Children below 16 years of age do not have full capacity to act on these matters –these requests may be submitted on their behalf by their parents/guardians[footnoteRef:141].Hence, children of at least 16 years of age may, in their own rights, file claims with respect to their rights of the protection of their personal data. The Personal Data Protection Act offers some civil and administrative measures and gives the opportunity to claim compensation[footnoteRef:142]. [139:  Article 8 and 35 Personal Data Protection Act.]  [140:  Article 36 Personal Data Protection Act.]  [141:  Article 37 (3) Personal Data Protection Act.]  [142:  Articles 45-50 Personal Data Protection Act.] 

[bookmark: _Toc409632421]Right to privacy

Several other laws guarantee the right to privacy of the child, such as the Young Custodial Institutions Act (Beginselenwet justitiële jeugdinrichtingen) on the protection of children in closed institutions. The right to privacy is also called an integrity right. This right includes protection against interference in the individual’s privacy by civilians, or government interference. The right to privacy is guaranteed in all stages of a judicial proceeding. No exceptions to the right to privacy have been identified.

No child-specific provisions have been identified on the sanctions and remedies for the infringement of privacy rights. However, children could, via their legal representative, claim damages before the administrative courts from the consequences they suffer from the infringements on their rights[footnoteRef:143]. [143:  Article 49 Personal Data Protection Act.] 


Parties are not required to appear at the trial, unless the judge requests their appearance. The hearings in judicial administrative courts are, in principle, open to the public – unless the interests of the children or respect for their private lives demands that the hearings takes place behind closed doors[footnoteRef:144]. This is at the discretion of the judge. However, the final ruling is publically announced. [144:  Article 8:62 (2) GALA.] 


Parties to the proceedings, including the child if he/she has full procedural capacity, have access to the case-file. They have rights to view the files, and obtain duplicates, copies or extracts from the files[footnoteRef:145]. If a person’s right to privacy would be disproportionally affected by the access of a person to the file, then the competent court may order that the file only be accessed by a legal representative who is a lawyer, a physician, or by a person authorised by the court[footnoteRef:146]. When a child is involved in the proceeding, it is at the discretion of the judge to decide that access to the case file be limited to selected people, such as parties, parents and guardian. [145:  Article 7:4 GALA.]  [146:  Article 8:32 GALA.] 


No legal provision has been identified on the possibility for courts to issue disclosures of the decisions.
[bookmark: _Toc409632422]Media

As described in the Study to collect data on the involvement of children in civil proceedings, the Code of Conduct for Dutch Journalists (Gedragscode voor Nederlandse journalisten), which is not binding for its members but serves as a starting principle, contains provisions on safeguarding the privacy of the persons involved. The Code does not contain child-specific provisions, which implies that the general rules applicable to adults also apply to children. It is, inter alia, prescribed that the journalist should ensure the privacy of victims, relatives, patients, suspects, condemned persons and others in all the cases in which they would experience a disproportionate disadvantage due to their possible recognition, and not to publish pictures without permission[footnoteRef:147]. [147:  Code of Conduct for Dutch Journalists.] 


When the child has a lawyer, he/she is obliged to abide by the rules of confidentiality and keep all information of the child received during the process confidential[footnoteRef:148]. [148:  Article 1 Rules on Confidentiality Lawyers.] 

[bookmark: _Toc409632423]Procedural rules applicable to children involved in proceedings in the sector of education, placement into care, health and children below MACR who committed offences
The child as a plaintiff/defendant/witness/subject of proceedings
[bookmark: _Toc409632424]Right to protection of personal data

As mentioned in Section 3.3 of the Study to collect data on children’s involvement in civil judicial proceedings, the Child Care and Protection Board and Youth Care Agency, that work to implement child protection measures, are bound by the Personal Data Protection Act whilst processing the data of their clients. Children at least 12 years old have the right to look into their files, unless they are not able to make a reasonable assessment of their own interests. It is up to the care provider to decide on the capacity of the child to assess his/her own interests, inter alia, by observing the mental condition of the child. The question to be answered is whether or not the child can handle the consequences of obtaining the information[footnoteRef:149]. As an exception under the data protection rules, parents can inspect their child’s files only when the child is below the age of 16. The file of a child who is older than 16 years can only be consulted if the child is not able to make a reasonable assessment of his/her interests, unless the interests of the child opposes that[footnoteRef:150]. [149:  Article 50 (1) YCA]  [150:  Article 50 (2) YCA.] 


[bookmark: _Toc409632425]Guidance and support measures

The rights and duties of parents towards the child, and vice versa, are governed by civil law[footnoteRef:151]. If parents do not comply with their obligation to properly care for and educate the child, the administrative authority may intervene and provide the parents with support, appropriate direction and guidance for the child’s care. Administrative authority intervention should be as light as possible and parents should retain as much responsibility as possible. If counseling within a voluntary framework is no longer an option, a guardianship-measure is usually ordered by the CCPB and implemented by the Youth Care Agency, resulting in a reduction of his/her parental authority. A family guardian, employed by a Youth Care Agency, assists the parents and the child in order to take away any threat[footnoteRef:152] and to promote the family relationship between the parents and the child. If the child is older, the help and support is aimed at increasing the independence of the child.  [151:   Article 1:245 CC in conjuction with Article 1:247 CC.]  [152:  Article 1:257 CC.] 

[bookmark: _Toc372894283][bookmark: _Toc373311619][bookmark: _Toc409632426]Protection from harm during proceedings and interviews and ensuring a child-friendly process
[bookmark: _Toc409632427]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sector of asylum, migration and administrative sanctions
The general procedural rules described below apply to the sector of asylum, migration, and administrative sanctions. Civil procedural rules apply to the sectors of education, health, placement into care and children below MACR who committed offences. Such rules will be described in separate subparagraphs below. If there are sector specific rules, they will also be described in separate subparagraphs.
The child as a plaintiff/defendant/witness/subject of proceedings
[bookmark: _Toc409632428]Undue delays

There are no child-specific provisions, therefore the same rules apply to children as to adults. The administrative judge should aim to resolve cases as quickly as possible[footnoteRef:153]. The administrative court may also, if the case is urgent, provide that this be treated more rapidly and shorten the time of the terms of the judicial process[footnoteRef:154]. Furthermore, Dutch courts set targets for each of their divisions, in accordance with which, each division has to complete a number of cases – determined as a percentage of the total number of cases, within a given period of time (Doorlooptijden). These targets can be seen as encouragements to promptly finish proceedings. In the administrative sectors of the courts, the time periods for handling cases, as in previous years, has improved[footnoteRef:155]. [153:  Article 8:41a GALA.]  [154:  Article 8:52 GALA.]  [155:  Raad voor de Rechtspraak, Jaarverslag 2012 (De Rechtspraak, 2012), 2.3.3.] 


No mechanisms have been identified to monitor the implementation of urgency principles in respect to proceedings involving children.

There are no procedures available with regard to precautionary and interim measures regarding children – with the exception of placements into care, described below.
[bookmark: _Toc409632429]Child-friendly environment

Dutch legislation does not contain requirements with respect to places where children are heard or involved in administrative judicial proceedings. There are no requirements to ensure the premises are child-friendly and non-intimidating. There are also no rules aimed at protecting children in administrative judicial proceedings, nor is there guidance available for court staff and judicial authorities to ensure that child-friendly environments are established. There are no requirements to have materials available to support children involved in proceedings.
[bookmark: _Toc409632430]Support services

There are no legal requirements in place to ensure that children are provided with psychological, practical and other support during the civil proceedings. Though, when necessary, children can appeal to several services for support, such as social workers or psychologists. There is no minimum age at which the child can access such services in his/her own right. Materials for guidance and support are not specifically available for children.

The parent, guardian, or another person of trust, can accompany the child during the proceeding. The presence of a legal representative, guardian or some other authorised person is only mandatory when the child will not be qualified to act independently in court. A lawyer is not mandatory in an administrative judicial proceeding. There are no specific laws or policies with respect to highly conflictual proceedings.

There are no provisions to assist the child in communications during the proceeding – the administrative legislation is not specifically focused on children, their well-being in the process, or protecting them from harm. 
[bookmark: _Toc409632431]Protection from harm during interviews

With respect to hearings of children as parties or interested parties, the GALA does not contain any requirements. This implies that a court is not obliged to use special communication techniques whilst hearing a child and that a judge is not legally obliged to adapt the hearing to the child’s pace and attention span, nor to any communication problems that the child may have.

Dutch administrative law does not contain reference to measures which protect a child from harmful images and information, nor does it have a provision to avoid the need for the child’s presence in the proceeding.

There are no provisions to avoid the need for the child’s presence in the proceeding. Providing an audiovisual resource to facilitate different forms of testimony is also not standard in the court.In practice, taking into account the best interests of the child, the judge will decide whether or not the presence of the child is necessary before the court.

There is no provision to ensure that an interview or court session is adapted to the child’s pace and attention span. 

There are no specific provisions for administrative judicial procedures on whether or not the information gathered is admissible in the courts – in relation to the presence of children in court, nor are the ages or maturity of the children taken into account in specific legislation whilst gathering the information/evidence.
[bookmark: _Toc409632432]Procedural rules applicable to children involved in asylum proceedings
The child as a plaintiff/defendant/witness
[bookmark: _Toc409632433]Undue delays and preliminary injunction

If a child wants to file an appeal against an AC decision, the appeal period is one week and the legal effects of the decision are not suspended. However, the child can, after the decision by the court, make a request for a preliminary injunction within 24 hours. In all cases, the child has the ability to appeal to the Council of State. The effects of the contested decision will not be suspended with this appeal, which applies to both the child and the administrative authority. There is, again, a possibility to request a preliminary injunction. The appeal period is four weeks and starts on the day following the issuance of the decision[footnoteRef:156]. [156:  Kuijer, A., Nederlands Vreemdelingenrecht (5thedn, Boom Juridical Publishers, Den Haag, 2005) chapter IX.] 

[bookmark: _Toc409632434]Protection from harm during interviews

In the first hearing of the asylum procedure, the applicant cannot be assisted by a lawyer[footnoteRef:157]. [157:  Damen, L., Bröring, H, Graaf, K. de, Marseille, A., Montfort, A. van, Nicolai, P., Schueler, B., Winter, H., Administrative law, legal protection against the government (Bestuursrecht, rechtsbescherming tegen de overheid)(3rd, Boom Legal Publishers, The Hague, 2009) 204.] 


It is noted, however that for children below the age of 12, hearings in asylum procedures take place in child-friendly studios. The design of the interview studio is child-friendly with cheerful and bright colours and the furniture is adjusted to the child, to make it less intimidating. Furthermore there are several toys to play with and drawing materials[footnoteRef:158]. [158:  TBV 2002/23, 24.7.] 

The child as a subject of proceedings

There are no specific rules on protection from harm for child subjects of proceedings in asylum proceedings. Hence, the general rules apply.
[bookmark: _Toc409632435]Procedural rules applicable to children involved in proceedings in the sector of education, placement into care, health and children below MACR who committed offences
The child as a plaintiff/defendant/witness/subject of proceedings

As mentioned in Section 3.4 of the Study to collect data on children’s involvement in civil judicial proceedings, a court can order a preliminary judgement for the placement of a child under custodial control[footnoteRef:159]. The juvenile court can do so, when the moral or mental developments of a child or his/her health are seriously endangered and other measures to avert this danger have, or would have, failed. In an urgent and immediate case, the court may place the child under interim guardianship, which often takes place away from the home of the child[footnoteRef:160]. The judge decides on this upon request of the Youth Care Agency[footnoteRef:161], the Child Care and Protection Board and the Public Prosecution Service. Children are not entitled to ask the courts to be placed into care themselves. To the extent necessary in view of the purpose of the child’s placement away from home, contact between the child and the parents may be restricted by the Youth Care Agency[footnoteRef:162].  [159:  Article 1:254 CC.]  [160:  Articles 1:255 and 261 CC.]  [161:  Article 1, point (f) of the YCA.]  [162:  Article 1: 263 a CC.] 

[bookmark: _Toc338234115][bookmark: _Toc338234116][bookmark: _Toc373311620][bookmark: _Toc409632436][bookmark: _Toc346714791][bookmark: _Toc346714792][bookmark: _Toc346714946][bookmark: _Toc338234117][bookmark: _Toc338234118]Right to be heard and to participate in administrative judicial proceedings 
[bookmark: _Toc409632437]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sector of asylum, migration and administrative sanctions 
The general procedural rules described below apply to the sector of asylum, migration, and administrative sanctions. Civil procedural rules apply to the sectors of education, health, placement into care and children below MACR who committed offences. Such rules will be described in separate subparagraphs below. If there are sector specific rules they will also be described in separate subheadings.
The child as a plaintiff/defendant

In Dutch law, the right to be heard is provided in article 809 CCP and article 8:21 GALA. It distinguishes between children under 12 years and children of 12 years and above. The court should hear a child who is 12 years old. The court may also hear children under the age of 12 years old. The legislation gives an opportunity to the child, to operate independently, but only when the child is considered capable to act on his/her own, otherwise his/her legal representative will take action on his/her behalf[footnoteRef:163]. [163:  Cardol, G., Ontheemd, vreemd en minderjarig (Wolf Legal Publishers, Nijmegen, 2005) 85.] 


In a situation where the child cannot provide his/her opinion, the judge, without having to wait and in case of serious danger for the child, may order that the child be placed under the supervision of an institution for a period of two weeks. If the child makes his/her opinion known in the meantime, the placement will be suspended[footnoteRef:164]. [164:  Article 809 CCP.] 


There are no rules on child-specific procedures. Hence, the general rules apply. It is possible for the child to be represented by his/her legal representation and/or lawyer. The child must be heard in a language in which he/she can reasonably understand[footnoteRef:165]. No legal requirements have been identified to ensure that the child is consulted on the manner that he/she wishes to be heard. [165:  C3/10.7 AAIG and article 8:35 GALA.] 


There are no provisions expressly allowing children to enforce their legal rights in proceedings – they can make requests relating to all relevant procedural steps that they are entitled to as parties to the proceedings. The parties may submit their statements and conclusions, in writing, during the proceedings[footnoteRef:166]. The administrative court may summon a party for a hearing or written statement[footnoteRef:167]. [166:  Article 8:42 GALA.]  [167:  Articles 8:44 and 8:45 GALA.] 


The child’s legal representative is responsible for representing the child both before and outside the court. In an administrative judicial proceeding, legal representation is not mandatory – however the child’s parents or guardian may hire a lawyer. With regard to costs, the Legal Aid provides financial support in case the parents of the child cannot afford a lawyer.

Dutch legislation does not contain specific provisions regarding services aimed at supporting the child’s right to be heard –services such as the involvement of a social worker in administrative judicial proceedings whilst hearing child parties. However, when a child who is heard by the court does not speak Dutch, he/she can use an interpreter. For the party requesting the hearing, the court has the duty to provide an interpreter at the court hearing and coverthe expenses. With regard to costs, Legal Aid (Raad voor de Rechtsbijstand), provides financial support in case the parents of the child cannot afford a lawyer. 
The child as a witness

Any person, including a child, summoned as a witness by the district court is required to testify. The summons must state the time and place at which the witness is to be heard, the facts to which the hearing will relate and the consequences of non-appearance[footnoteRef:168]. [168:  Article 8:33 GALA.] 


Witnesses, experts and interpreters, called by the administrative courts, must be granted compensation at the expense of the State. However, the party that called a witness or expert has to pay this fee. Legal aid is free for the child. However, there is no provision or obligation to appointment an interpreter or translator in the general administrative judicial procedure. 
[bookmark: _Toc409632438]Procedural rules applicable to children involved in asylum and migration proceedings
The child as a plaintiff/defendant/witness/subject of proceedings

Custody of an unaccompanied child arriving in the Netherlands will be arranged as soon as possible – in the form of a guardianship. To this end, most children are placed under guardianships of the Nidos ​​by the canton sector of the courts. For children under the age of 12, the asylum application must be signed and submitted by a legal representative. This guardianship is free of charge for the child. The temporary guardianship of Nidos will end automatically if the child turns 18 years old. A guardian is required to ensure the education and care of the child and must serve the interests of the child. There is limited research about the quality of the exercised custody.
[bookmark: _Toc409632439]Procedural rules applicable to children involved in proceedings in the sector of education, placement into care, health and children below MACR who committed offences
[bookmark: _Toc409632440]The child as a plaintiff/defendant/witness/subject of proceedings
Judicial proceedings reviewing administrative authority decisions on placement into care, healthcare, and children below MACR who committed offences and education are governed by civil procedural law. As a result, the general rules described above apply, with the exception that in a civil proceeding at a district court, legal representation is mandatory.
[bookmark: _Toc372894285][bookmark: _Toc373311621][bookmark: _Toc409632441]Right to legal counsel, legal assistance and representation
[bookmark: _Toc409632442]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sector of asylum, migration, administrative sanctions 
The general procedural rules described below apply to the sector of asylum, migration, and administrative sanctions. Civil procedural rules apply to the sectors of education, health placement into care and children below MACR who committed offences. Such rules will be described in separate subparagraphs below. If sector specific rules apply, they will also be described in separate subheadings.
The child as a plaintiff/defendant

A party does not require to be represented by a lawyer in an administrative judicial procedure. Legal assistance is not mandatory, and does therefore not need to be waived by the child. But, parties may choose to be represented, by lawyers or other professional advisers. The Constitution[footnoteRef:169] provides that everyone may be legally represented in judicial and administrative proceedings and that persons in need may be granted free legal aid.  [169:  Article 18 of the Dutch Constitution.] 


A child cannot perform legal acts in his/her own name without the permission of his/her parents or guardian, nor can a child make an arrangement with a lawyer on his/her own. The parents or guardian of the child – as his/her legal representative hire the lawyer, mandating him/her and potentially withdrawing his/her mandate. An exception concerns children who have full procedural capacity to act – see Section 2.1. 

When the parents or guardians cannot afford the assistance of lawyers, monetary allowances can be requested by the parents/guardians with a contribution from themselves. The amount of the parents’ or guardians’ own contributions depend on their income. A monetary allowance is a right to financial compensation for received legal aid. Parties, who benefit from free legal aid, can also benefit from reduced court fees[footnoteRef:170]. A lawyer who assists a party charges a flat fee per case[footnoteRef:171].  [170:  Snijders, H.J., Klaassen, C.J.M., Meijer, G.J., Nederlands burgerlijk procesrecht (Deventer Kluwer 2011) 131-145. ]  [171:   Information collected through consultation with a lawyer.] 


In a case of conflicting interests between the parents/guardian and the child, the court may, at the request of an interested party, or the child, or ex officio appoint a special guardian to represent the child and to look after his/her interests in and out of court[footnoteRef:172]. The guardian of a child does not require authorisation to act on the child’s behalf[footnoteRef:173]. There are no mechanisms to monitor the appointment and quality of service provided by guardians. [172:  Article 1:250 CC.]  [173:  Article 8:21 (1), second sentence, GALA.] 


For a lawyer representing a child, there is no written guidance focusing on the treatment of the child as a fully-fledged client whose opinion is taken into account[footnoteRef:174]. [174:  Code of Conduct, Dutch Bar Association.] 

The child as a witness/subject of proceedings

The decision whether or not to be represented by a lawyer is up to the child witness or the subject of a proceeding. His/her legal representative as legal representation is not obligatory. In practice, a child witness is rarely assisted by a lawyer. If the child needs support by a lawyer, the parents will need to hire one. 

[bookmark: _Toc346714794][bookmark: _Toc346714795][bookmark: _Toc338234119][bookmark: _Toc338234120][bookmark: _Toc338234122][bookmark: _Toc338234123][bookmark: _Toc338234124]Child witnesses or subjects cannot benefit from legal aid. 
[bookmark: _Toc409632443]Procedural rules applicable to children involved in asylum proceedings
The child as a plaintiff/defendant/witness/subject of proceedings

The child receives the assistance of a lawyer and an interpreter – when necessary, assigned at the beginning of the asylum procedure, assisting him/her during the procedure before the administrative authority and before the administrative court. The lawyer’s main task is to advise and provide legal assistance to the client in the asylum procedure and any affiliated procedures. The lawyer is often the voice and counselor of the child. The child should feel free to provide all necessary information for the hearing. The child must be able to trust that the lawyer handles his/her case carefully. The general rules of conduct provide guidelines for this[footnoteRef:175]. The lawyer should have the necessary skills and knowledge and should carefully follow developments in legislation, regulations and case law. When the lawyer has to deal with a case where he/she lacks the necessary knowledge or skills, he/she refers to a colleague who meets the requirements[footnoteRef:176].  [175:  Dutch Bar Association, Rules for Lawyers, website.]  [176:  Best practice Guide Asylum, Legal Aid Council, Wolf Legal Publishers, Nijmegen, 2012.] 


Legal aid provided by legal aid agencies and asylum foundations are subsidised by the Legal Aid Board.
[bookmark: _Toc409632444]Procedural rules applicable to children involved in proceedings in the sector of education, placement into care, health and children below MACR who committed offences
The child as a plaintiff/defendant/witness/subject of proceedings

Judicial proceedings reviewing administrative authority decisions on placement into care, health care, and children below MACR who committed offences and education are governed by civil procedural law. As opposed to proceedings governed by administrative judicial rules, legal representation is mandatory in civil proceedings before the district courts.

As mentioned in Section 3.7 of the Study to collect data on children’s involvement in civil judicial proceedings, applications filed with the district courts concerning law of persons need to be signed by the lawyers. Also in appeal and cassation proceedings, legal representation is mandatory. 

As a child cannot perform legal acts in his/her own name without the permission of his/her parents/guardian. The child cannot make an arrangement with a lawyer him/herself. The parents or guardian of the child, as his/her legal representative, are the ones hiring a lawyer, mandating him/her and potentially withdrawing his/her mandate. An exception concerns children who have full procedural capacity in certain cases. 

If the parents/guardian of the child cannot afford a lawyer, the Legal Aid Board will provide financial support.

[bookmark: _Toc372894286][bookmark: _Toc373311623][bookmark: _Toc409632445]Restrictions of liberty
Pursuant to Article 15 of the Dutch Constitution everyone has the right not to have his/her liberty restricted, except when deprived of liberty by or pursuant to the law. Deprivation of liberty is used only as a measure of last resort and for the shortest appropriate period of time. Administrative restrictions of liberty are only possible in placement into care, mental health, and asylum and migration cases – therefore only these sectors are described.

Detention of children is not very common in administrative justice, except with regard to immigration proceedings. Otherwise restriction of liberty cannot be imposed by a public administration authority or an administrative court. Placement into care or placement of children with mental health problems/disabilities is part of civil procedures. Other restrictions of the liberty of children take place on a criminal law basis. An independent system for monitoring the appropriate use of administrative detention is lacking.
[bookmark: _Toc409632446]Procedural rules applicable to children involved in asylum and migration proceedings
The child as a plaintiff/defendant/witness/subject of proceedings

Child asylum seekers and migrants can be detained if they are denied access to the Netherlands[footnoteRef:177]or if they have to leave when the interest of public order or national security so requires, or considering the return of the non-national to his/her homeland[footnoteRef:178]. Both children in families and unaccompanied can be detained. Non-national children under 12years of age may not be held in detention in a Police or detention centre unless the parent, who is also in custody, wants to keep their child with them. [177:  Article 6 AA.]  [178:   Article 59 AA.] 


Where a measure restricting liberty is imposed on families with children – even if as unlawful residents or fixed period residents, on public order grounds, the restriction of liberty takes place in a detention centre or a site for families. The measure is imposed on a family with children when one of the following conditions is met:

there is a threat to public order or national security;
the departure of the family cannot be realised within 14 days;
the family has stayed prior to the measure in shelters;
the family is an illegal situation[footnoteRef:179]. [179:  A5/5 AAIG.] 


When the child is unaccompanied, a custodial measure may only be ordered against the child asylum seeker in an extreme case for the shortest possible duration, where detention is justified by important interests, such as the child having committed a crime or has not complied with reporting obligations[footnoteRef:180]. Unaccompanied children between 12 and 16 years old have to be transferred to youth detention institutes. [180:  A5/2.4 AAIG.] 


The assistant public prosecutor is competent to order the temporary custody of the child and his/her family— if they illegally stay in the Netherlands — in a detention centre.
	
The non-national child or his/her guardian may appeal the custody decision to the district court. Otherwise, when the non-national does not appeal within one week of the detention, the INO has to send the decision to the court, which will review the legality of the custody. It should only be imposed if there are no other less restrictive options to achieve the same goal.

If a measure restrictive of liberty is imposed on a child, this should be automatically communicated to the child’s legal representative, or, if this is not possible, to the diplomatic or consular representation of the country of origin in the Netherlands.

The placement takes place in a private judicial institution and is controlled by the central placement office of the Ministry of Justice. In the interest of the child, custody of families with children is only used as a measure of last resort of no alternative is available[footnoteRef:181]. For example, in families with two parents, one parent can be put in detention whilst the partner with children can be placed in a freedom- restricting location[footnoteRef:182]. The custody measure can last for the maximum period of 14 days. The measure can be extended: if the family does not object; to delay the expulsion of the family with children. [181:  A4/3.3.5 jo A6/5.3.3.8 AAIG.]  [182:  A6/1.1.6 AAIG.] 


The child, legal representative or his/her guardian may appeal against the decision by sending a notice of appeal form to the Central Registration Immigration Office in Haarlem. This appeal is not limited in time, and is free. If the child does not appeal, the INO must let the court know that a non-national is detained. The court will hear the child, appoint an interpreter and ensure that the child attends the court hearing. The court then examines whether or not the measure is justified. The court also considers whether or not there is sufficient prospect of removal from the Netherlands. The court may uphold the appeal and terminate the measure of deprivation of liberty. The court may also decide to order financial compensation. An appeal against the judgement of the court on the first appeal is possible to the AJDCS[footnoteRef:183]. [183:  Official website of courts – Alien Detention Procedure.] 


The Minister for Immigration, Integration and Asylum announced, in a letter dated 10 March 2011, that detention of unaccompanied children should be limited[footnoteRef:184]. Since then detention of unaccompanied children is only possible if the government finds it necessary for ensuring that the child is available during the proceedings (e.g. that the child does not disappear). Unaccompanied children who are suspected of or convicted for a crime, or who have withdrawn from a supervisory measure, can be placed in a youth detention institution. Unaccompanied children that have to be expelled within 14days can be placed in a deportation centre. The maximum duration of their detention is 14days, but the average length of detention is often less[footnoteRef:185]. [184:  Papers II 2010/11, 27 062 , No. 68, see also the Children’s Monitor 2012, p. 107.]  [185:  Four days in 2011, six days in the first half of 2012, Papers II 2012/13, 27 062, No. 86.] 


Children that may be, or have become victims of trafficking can be received in protected shelters. Their freedom may be restricted in order to protect them.
[bookmark: _Toc409632447]Procedural rules applicable to children involved in placement into care proceedings
The child as a subject of proceedings

Since 2008 it is possible to place children with serious developmental or behavioral problems into care in closed institutions[footnoteRef:186]where placement is necessary to ensure that they will not withdraw from care or be withdrawn from it by others[footnoteRef:187]. The placement is decided by the Youth Care Agency or the CCPB. Before issuing the placement order, the juvenile court must review the case and ensure that the criteria are met to necessitate placement. Children can ask to be heard by the juvenile courts, for example when requests for placement into care are submitted. In any case, the juvenile courts should ask children from 12 years or older for their opinion on such measures. [186:  Chapter IVa YCA.]  [187:  Article 29 (3) YCA.] 


The law does not give a minimum age for placement in secured youth institutions. Children of at least 12 years of age subject to the placement decision are, according to the law, competent to act in court in their own rights. The same applies to children under 12 years old who are able to make a reasonable assessment of their interests[footnoteRef:188]. All children subject to placement decisions must be assisted by lawyers[footnoteRef:189]. The ability to extend the placement measure after the child has reached the age of 18 is almost completely curtailed in case-law[footnoteRef:190].  [188:  Article 29a YCA.]  [189:  Article 29f YCA.]  [190:  Because this extension is in contradiction with Article 5 ECHR in conjunction with Article 1 UNCRC.] 


The placement limits the child’s liberty in the sense that he/she is required, in principle, to stay in the institution or the site surrounding it. Additional restrictive and/or control measures can be taken in the individual care plan, such as medical surveillance or limitation of visits. 

Parents can submit an objection to the decision of the Youth Care Agency before the juvenile court, as in objection procedure. The assistance of a lawyer is not required before the juvenile court. If they do not agree with the decision of the juvenile court, they can appeal to the court of appeal. In an appeal proceeding, the assistance of a lawyer is mandatory. Children 12 years and older may also object to a placement. They cannot appeal themselves. That should be done by his/her legal representative or appointed guardian.

When in placement, complaints can be made by the child on the restrictions of his/her liberty and on the way he/she is treated[footnoteRef:191]. The complaints about certain actions that undermine the freedom of the child are handled by a special complaints committee[footnoteRef:192]. When the child does not agree with the committee’s decision, he/she can appeal to an independent complaints committee of the Board of Criminal Justice and Protection of Juveniles (Raadvan Strafrechtstoepassing en Jeugdbescherming)[footnoteRef:193]. The decisions of this committee will be binding. [191:  Article 68 YCA (on treatment) and article 29w YCA on restrictions of liberty.]  [192:  Art. 55 d Implementing the Youth Care Act provides that this committee at consists of a lawyer, a qualified behavioral scientist and a doctor, or, when it comes to treating a disorder of the mental faculties, a psychiatrist.]  [193:  Article 29 w YCA.] 


Complaints of treatment are handled by the complaints committee of the institution of placement. No appeal to the committee of the Board of Criminal Justice and Youth Protection is open against a decision of this committee. Furthermore, the decisions on these complaints are not binding.
[bookmark: _Toc409632448]Procedural rules applicable to children involved mental health proceedings
The child as a subject of proceedings

The procedure for compulsory admission in a mental health institution is regulated in the Special Admissions to Psychiatric Hospitals Act (SAPH). Children under the age of 12 can be admitted in a children's psychiatric clinic without their own consent – parental consents are sufficient as they represent the children. The placement of the child is only involuntary if one of the parents objects. In such a case, a court order is required. Children from 12 years and older cannot be placed against their will in youth psychiatric clinics. If such a placement is necessary, this can only be done by an SAPH-measure –a detention measure or judicial authorisation. This measure should be imposed by the juvenile court. According to the SAPH procedure, children from 12 years of age are competent to act in courts in their own rights. The court must appoint a lawyer to represent the child. The child may, however, waive his/her right to have a lawyer appointed[footnoteRef:194]. The child under 12 years old will be represented by his/her legal representative. The decision of the juvenile court can be appealed before the Supreme Court. The child of at least 12 years old has procedural capacity in the SAPH-procedure and is therefore able to perform procedural actions independently. A lawyer will be appointed by the judge to assist the child. When the child disagrees with the treatment, then the Medical Treatment Agreement applies, according to which the procedural capacity of the child begins when the child reaches 16 years of age[footnoteRef:195]. [194:  Article 6 SAPH.]  [195:  Linden, A.P., Siethoff, F.G.A. ten, Zeijlstra-Rijpstra, A.E.I.J., Youth& Law (Jeugd & Recht)(Bohn Stafleu Van Loghum, Houten, 2009) 82.] 


[bookmark: _Toc372894287][bookmark: _Toc373311624][bookmark: _Toc409632449]Remedies or compensation for violation of rights and failure to act
[bookmark: _Toc409632450]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sector of asylum, migration and administrative sanctions
The general procedural rules described below apply to the sector of asylum, migration, and administrative sanctions. Civil procedural rules apply to the sectors of education, health placement into care and children below MACR committing offences. Such rules will be described in separate subparagraphs below.
The child as a plaintiff/defendant
[bookmark: _Toc409632451]Appeal

During a proceeding before an administrative authority, the child’s legal representative, or the child him/herself – if the child has the legal capacity, must submit an objection or appeal within six weeks of the decision. As a rule, objections and appeals do not have suspensory effect[footnoteRef:196]. In the event that a decision has serious and irreversible consequences for a party, an administrative court can be requested to suspend or to issue a preliminary injunction, but only when the prior procedure of objection or administrative appeal is made. [196:  Article 6:16 GALA.] 


An appeal against a decision of an administrative authority is heard by the administrative chamber of a district court or another competent court[footnoteRef:197]. If the judgement under appeal is justified, the contested decision will be annulled, although the court may determine that the effects of the annulled decision remain wholly or partially. Furthermore, the judge can recommend the administrative authority to take a new decision or provide for the case on his/her own. The administrative authority may be ordered to pay damages in case of justification of the administrative appeal and the losing party may be condemned to the cost of the proceedings. [197:  Article 8:1 GALA.] 


The decision of the court will be sent to all parties after the court sessions[footnoteRef:198]. The decision can exist in four forms: disqualification of the judge, the non-admissibility of the appeal, dismissal of the appeal or the appeal is justified. If the court justifies the appeal, it will annul the contested decision in whole or in part[footnoteRef:199]. Once it is annulled, it is clear that the administrative authority has acted unlawfully. By annulling the decision, a new decision must then be taken. However, the court may well decide that the legal effects of the annulled decision will be upheld[footnoteRef:200]. [198:  Article 8:27 GALA.]  [199:  Article 8:27 (1) GALA.]  [200:  Article 8:27 (3) GALA.] 


Appeal against the decision of an administrative court is possible when the law allows it, especially when the judge at first instance is a district court. See Section 1a of this Study for the difference between courts. For some courts (AJDCS, CAT, T&IT), only a judgement in first instance is possible with no appeal available. Appeal in cassation is a rare phenomenon in administrative judicial procedures. The appeal focuses exclusively against the court ruling in first instance. The appeal is open to stakeholders, including interested-parties who were not a party in the case to the court.

The appeal application is filed by the child’s legal representative or the child in his/her own right if the child is considered to have a reasonable understanding of the interests at stake.

There are no provisions allowing or prohibiting the child’s legal representative from making submissions instead of the child without his/her consent and/or appeal without the child's consent. However, the parents/guardian should exercise parental authority in the best interests of the child and should hear the child and take into account his/her reasonable wishes before making important decisions concerning the child[footnoteRef:201]. There are no provisions to provide support for the child in order to access such mechanisms.  [201:  Article 1:247 CC.] 


In a case of conflicting interests between the parents/guardian and the child, the court may, at the request of an interested party – including the child, appoint ex officio a guardian ad litem (buitengewoon curator) to represent the child, to look after his/her interest inside and outside of court[footnoteRef:202]. [202:  Article. 1:250 CC.] 


There are no provisions in administrative legislation allowing a child care authority to appeal against a court decision involving children. However, as mentioned in Section 3.9 of the Study to collect data on children’s involvement in civil judicial proceedings, the Child Care and Protection Board has the right to appeal against a court decision when the case concerns a child protection measure.

There is no statute of limitations identified in administrative legislation or practice.

The child’s legal representative may also file a complaint to the National Ombudsman or Child’s Ombudsman. The Ombudsman can report the conduct of administrative authorities and make recommendations. The Ombudsman has investigative powers: he/she could summon administrative authorities and others to appear, seek information from them and claim written documents[footnoteRef:203]. He/she may open an investigation at the request of a complainant or on his/her own initiative. [203:  Articles 19-24  National Ombudsman Act, Child’s Ombudsman Act.] 

[bookmark: _Toc409632452]Compensation

There are no specific administrative procedural rules regarding compensation for children. General administrative law applies. Unlawful and lawful action by the administrative authority can cause damage to the citizen. In both cases, the child, via his/her legal representative or in his/her own right if considered capable, can claim for compensation. Either the administrative court or the civil court can receive a claim for the compensation of damages.

Damages can be requested when: the objection or appeal is justified; the court judges that there is basis for liability of the administrative authority; the request is made on time[footnoteRef:204]. In addition, the court may decide that the court fees and proceedings costs paid by the child’s legal representative will be paid by the administrative authority in the form or a fee[footnoteRef:205]. This fee includes fixed amounts under a points system[footnoteRef:206], and an allowance for certain costs incurred that are considered reasonable[footnoteRef:207]. [204:  Article 8:73 GALA.]  [205:  Article 8:74 GALA.]  [206:  Decision administrative legal costs (Besluit proceskosten bestuursrecht).]  [207:  Visscher, Y.M., Practical Administrative Procedural Law (Praktisch Bestuursprocesrecht)(1stedn, Noordhof Uitgevers, Groningen/Houten) 110.] 

Child as a witness

Witnesses – both adults and children – have no possibility to appeal against court decisions.
Child as a subject of proceedings

Children in other roles have no possibility to appeal against court decisions.
[bookmark: _Toc409632453]Procedural rules applicable to children involved in proceedings in the sector of education, placement into care, health and children below MACR who committed offences

The child as a plaintiff/defendant/witness/subject of proceedings

Judicial proceedings reviewing administrative authority decisions on placement into care, health care education and children below MACR who committed offences are governed by civil procedural law. A child, as a general rule, has no procedural capacity to bring a case before a court. His/her parents are responsible for representing the child in a court proceeding and decide whether or not it is necessary to lodge an appeal. 

As an exception, a child who is emancipated by the court can bring a claim in his/her own right as described in Section 3.1 of the Study to collect data on children’s involvement in civil judicial proceedings. 
[bookmark: _Toc372894288][bookmark: _Toc373311625][bookmark: _Toc409632454][bookmark: _Toc346714798][bookmark: _Toc346714799]Legal costs
[bookmark: _Toc409632455]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sector of asylum, migration and administrative sanctions 
The general procedural rules described below apply to the sector of asylum, migration, and administrative sanctions. Civil procedural rules apply to the sectors of education, health, placement into care and children below MACR who committed offences. Such rules will be described in separate subparagraphs below.
The child as a plaintiff/defendant

The administrative court has exclusive jurisdiction to settle a dispute affecting the reimbursement of the costs of the procedure[footnoteRef:208]. In principle, the parties bear the costs of their involvement in a case. A court may award legal aid to a party, if the party applies for it, prior to, or during proceedings, which may include exemption from part or all court costs[footnoteRef:209]. When the amount of the court fee is paid late, then inadmissibility of the appeal follows[footnoteRef:210]. In addition, the losing party may be condemned to the cost of the proceedings. The court fees and proceedings costs, paid by the child’s legal representative, will be reimbursed by the administrative authority in the form of a fee[footnoteRef:211]. This fee includes fixed amounts under a points system[footnoteRef:212] and an allowance considered as reasonable for certain costs incurred[footnoteRef:213]. Hence, the judge has the discretionary power to ensure that court fees are reimbursed to the child via his/her legal representative in the case where the child wins. [208:  Article 8:75 GALA.]  [209:  Article 8:41 GALA.]  [210: Article 8:41 ( 2 ) GALA, Visscher, Y.M., Practical Administrative Procedural Law (Praktisch Bestuursprocesrecht)(1stedn, Noordhof Uitgevers, Groningen/Houten)101.]  [211: Article 8:74 GALA.]  [212:  Decision administrative legal costs (Besluit proceskosten bestuursrecht).]  [213:  Visscher, Y.M., Practical Administrative Procedural Law (Praktisch Bestuursprocesrecht)(1stedn, Noordhof Uitgevers, Groningen/Houten) 110.] 


If a child has full procedural capacity to act, he/she bears the legal costs, in principle, under the same conditions as an adult, on the basis that the relevant administrative legislation makes no exception for a child on this matter. If the child does not have full procedural capacity to act, the child’s legal representative will bear the legal costs.
The child as a witness

Child witnesses are not obliged to cover legal costs or to pay stamp duties.
The child as a subject of proceedings

Children as subjects of proceedings are not obliged to cover legal costs or to pay stamp duties.

[bookmark: _Toc409632456]Procedural rules applicable to children involved in proceedings in the sector of education, placement into care, health and children below MACR who committed offences
The child as a plaintiff/defendant/witness/subject of proceedings

Judicial proceedings reviewing administrative authority decisions on placement into care, health care education and children below MACR who committed offences are governed by civil procedural law. As mentioned in Section 3.10 of the Study to collect data on children’s involvement in civil judicial proceedings, in civil proceedings, the general rule is that the losing party has to cover the legal costs, including the costs of the other party – for example, travel and accommodation expenses and the fees of the other party’s lawyer. 

The financial support a party receives from the Legal Aid Board for covering his/her own lawyer’s costs does not mean that he/she, as a losing party, would not need to cover the fee of the other party’s lawyer. 

The court may order both parties to cover their own costs. This is typically the case, when the court decides over cases that concern personal status, as in these cases there is no winning or losing party[footnoteRef:214]. [214:  Article 237 (1) CCP.] 


As children are not competent to bring a case before a court, their legal representatives will be parties to the proceedings. This implies that the child’s legal representative pays the legal costs and the stamp duty. If a child has full procedural capacity to act, he/she bears the legal costs under the same conditions as an adult.
[bookmark: _Toc372894289][bookmark: _Toc373311626][bookmark: _Toc409632457]Enforcement of administrative courts judgements
[bookmark: _Toc409632458]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sector of asylum, immigration and administrative sanctions
The general procedural rules described below apply to the sector of asylum, migration, and administrative sanctions. Civil procedural rules apply to the sectors of education, health, placement into care and children below MACR who committed offences. Such rules will be described in separate subparagraphs below. If sector specific rules exist, they will be described in separate subparagraphs below.
The child as a plaintiff/defendant

The child when acting independently, as well as adult interested parties, will be informed about the decision of the administrative court and the enforcement of such a decision. The decision will otherwise be sent to the legal representative. The child or his/her legal representative will be informed by receipt of the statement. The statement will describe how it will be enforced and what remedies are possibly open. The parents/guardian, lawyer or legal aid should clarify and explain the content of the statement when necessary. There are no codes of conduct that are available to lawyers, guardians, or other professionals to ensure that this information is communicated in a child-friendly manner[footnoteRef:215]. There are no special requirements to adapt the language to the child’s level of understanding. [215:  Information collected through consultation with a lawyer.] 


There are no measures in place to protect a child during the enforcement phase of the proceeding. There are no child-specific provisions, therefore the general framework applies both to children and adults, – see Section 1a of this Study. Unless the judgement is given orally and immediately at the end of the trial, the administrative court sends the decision in writing within six weeks after the conclusion of the investigation[footnoteRef:216]. [216:  Article 8:66 (1) GALA.] 


Following the appeal of an administrative authority decision, the administrative court may issue the following orders: obligation to annul the decision in whole or partly[footnoteRef:217]; condemnation of the legal court fees to the administrative authority[footnoteRef:218]; responsibility to bring the annulled decision to standards[footnoteRef:219]; responsibility to assign the administrative authority to take a new decision or perform another operation[footnoteRef:220]; to provide for a legal action if only one decision is possible[footnoteRef:221]; competence to take a provisional measure[footnoteRef:222]; impose a financial penalty[footnoteRef:223]; award damages at the request of a party[footnoteRef:224]. [217:  Article 8:7 (1) GALA.]  [218:  Article 8:74 (1) GALA.]  [219:  Article 8:72 (3) GALA.]  [220:  Article 8:72 (4) GALA.]  [221:  Article 8:72 (4) GALA.]  [222:  Article 8:72 (5) GALA.]  [223:  Article 8:72 (7) GALA.]  [224:  Article 8:73 GALA.] 


Depending on the case concerned, a court decision could be directly enforceable through the intermediary of a bailiff. Decisions taken on child protection matters can be enforced with immediate effect (uitvoerbaar bij voorraad).

No provision has been identified on the use of force as a measure of last resort when a child is involved.
The child as a witness

Child witnesses do not play a role during the enforcement phases of administrative judicial proceedings.
The child as a subject of proceedings

Children aged 12 years and above will receive a copy of the court judgement. As mentioned above, the parents/guardian and lawyer are responsible to explain the decision to the child. 

As mentioned in the Study to collect data on children’s involvement in civil judicial proceedings, the Youth Care Agency is, amongst others, responsible for the supervision of the implementation of child protection measures which are imposed by the judge. During the enforcement of a decision, if it would turn out that a child is at risk whilst being in the custody of one of his/her parents, the Agency or the CCPB has various means to act promptly. An example is a so-called crisis placement (Crisisplaatsing) to a foster family, in combination with a restriction on parent contact with the child. 
[bookmark: _Toc409632459]Procedural rules applicable to children involved in asylum and migration proceedings
The child as a plaintiff/defendant/subject of proceedings

As a general rule, the legal effects of the administrative authority’s decision are suspended by filing the appeal[footnoteRef:225]. However, the AC decisions as well as decisions on the detention of the child non-national are immediately enforceable. [225:  According to Article 82 paragraph 1 AA.] 


If the asylum or immigration application is rejected, then the child must return to his/her country of origin[footnoteRef:226]. The Repatriation and Departure Service (Dienst Terugkeer en Vertrek), may support an unaccompanied child in this process. If the child co-operates in his/her departure, but cannot return, there is the possibility to apply for a no-fault license (buitenschuldvergunning)[footnoteRef:227]. [226:  Previously, an unaccompanied child could qualify for a so-called unaccompanied child-license, under certain conditions. However, an adaption of the scheme was announced under the government Balkenende in 2009. In the new scheme, the asylum application is reviewed as soon as possible and if there is no claim to protection than immediate return has to follow. The old procedure creates, according to the government, false expectations, for the child and the professionals involved. According to the new regulation, adequate reception arrangements are required; it can be found at the parents or relatives and otherwise in a local shelter.]  [227:  The licence can be obtained within three years and the child must therefore be younger than 15 years at the time of the application. If the child files a new application in that period, the period of three years was interrupted. The redesigned policy came into force on June 1, 2013. In the policy notion is stated that in old cases the old law is applicable. Child’s Ombudsman, Children’s Monitor 2012 (Child’s Ombudsman, The Hague, (2012). ] 


General rules on how the child is informed of the decision and how to file an appeal apply.
The child as a witness

Child witnesses do not play a role during the enforcement phase of administrative judicial proceedings.
[bookmark: _Toc409632460]Procedural rules applicable to children involved in proceedings in the sector of education, placement into care, health and children below MACR who committed offences
The child as a plaintiff/defendant/subject of proceedings

Judicial proceedings reviewing administrative authority decisions on placement into care, healthcare, and children below MACR who committed offences and education are governed by civil procedural law. The clerk of the court serves a copy of the decision to the parties, interested parties (Belanghebbende) who appeared at court, and those who did not show up but received a copy of the claim for the lawsuit[footnoteRef:228]. Children who are at least 12 years old may receive a copy of the claim for the lawsuit and a copy of their tribute to the report of the CCPB or the Youth Care Agency, and will also receive a copy of the court judgement, all addressed to themselves. Children of 16 or 17 years will receive the whole report. It will be mainly the task of the parents/guardian and lawyer to explain the decision to the child. There are no special requirements to adapt the language to the child’s level of understanding.  [228:  Article 805 (1) CCP.] 


Depending on the case concerned, a court decision could be directly enforceable through the intermediary of a bailiff. Decisions taken on child protection matters can be enforced with immediate effect (uitvoerbaar bij voorraad). In these cases, possible appeals against judgements do not suspend the enforcement. 
The child as a witness

Child witnesses do not play a role during the enforcement phase of the civil proceedings.


[bookmark: _Toc401654882][bookmark: _Toc409632461]Conclusions
[bookmark: _Toc409632462]Institutional and legal framework
Administrative law in the Netherlands is mainly regulated by the GALA, in conjunction with numerous specialised administrative laws.  There are no specific children’s rights included in administrative procedural rules. As an exception, the legislation provides specific rules with regard to a child’s procedural capacity. A child may have independent procedural capability when he/she is capable of making a reasonable assessment of his/her interests.

There are administrative courts reviewing the decisions of public administrative authorities in the Netherlands. Aside from specific procedures, the administrative sections of the district courts are the main courts competent to hear such cases, involving children. Appeals on court rulings will be adjudicated by the AJDCS, the Court of Appeal, the CAT or the TI&T. The decisions made by public administrative authorities can be opposed within the administration via an objection procedure or administrative appeal and then it can be appealed in the courts. The ruling of the court reviewing an administrative authority decision ends with a ruling. In most cases, this judgement can be appealed against. Regulations on administrative judicial proceedings do not apply to proceedings in the areas of health care, education, children below MACR who have committed an offence and placements into care.

There are no specialised courts for children or families in administrative procedural law. The juvenile court is, however, involved in placement into care proceedings. There are no specialised institutions which are obliged by law to assist children during administrative judicial proceedings. There are, however, institutions empowered to initiate and assist children in general during proceedings to protect the children’s interests. Besides the court judges, some institutions, authorities and non-governmental organisations are involved in administrative proceedings to support children, for example, Child Care and Protection Board; the Children's Law Shops; the Child’s Ombudsman.
[bookmark: _Toc409632463]General approach towards children under administrative law
A person who has not reached the age of 18 is considered to be a child under Dutch law. The child is, in principle, dependent on his/her legal representatives for the exercise of his/her rights, or when it comes to achieving his/her right to special protection. Nevertheless, autonomous legal capacity to act is recognised in an administrative judicial procedure. 

The judges must take into account the best interests of children involved in administrative judicial proceedings. The judge is competent to assess the best interests on the basis of, inter alia, the Child Care and Protection Board. There are no checklists or protocols in place to determine the child’s best interests.Some specialised authorities are competent to monitor the respect for children’s rights, although not specifically to children’s rights in judicial proceedings. One such authority is the Ombudsman for Children’s Rights, who is competent to ensure compliance of the child’s rights as set out in the UNCRC.Judges and legal counsels do not receive specific training, in addition to the general judicial training, on issues concerning the situation of children in administrative judicial proceedings. Regarding the vetting of professionals, the performance of advocate duties is supervised by the Bar councils. A similar requirement is laid down for legal advisors and child welfare members.
[bookmark: _Toc409632464]A child as an actor in administrative judicial proceedings
The judge, or the court, has the discretionary power to waive the conditions or limits attached to a child participating in a judicial proceeding and to assess the capability of the child. As a result, the child may act in a proceeding alone –without representation, before the court that processes an appeal of an administrative authority decision and on the appeal in cassation. A child, meeting the criteria for reasonable understanding, has the authority to withdraw an appeal brought by his/her legal representative. The exception, where the child has independent procedural capacity, is not much used in practice. There are no standard methods of assessment of the reasonable understanding of the child. 

The child gains full procedural capacity when reaching 18 years old. When the child turns 18 years old during the proceedings, then he/she can act independently. In a case of conflicting interests between the parents/guardian and the child, the court may, at the request of an interested party – including the child, appoint ex officio a guardian ad litem to represent the child inside and outside of court. The court may also appoint a temporary representative under two conditions: the child’s legal representative must be absent or unavailable; there must be urgency. 
There are no specific rules concerning child witnesses.
In an asylum and migration proceeding, the child, the legal representative, person or lawyer especially authorised by the child, may submit his/her objection and file an appeal. The legal capacity required for any appeal in a civil judicial proceeding is not required in an administrative judicial proceeding. It is however required that the child can understand the consequences of his/her actions. 

As an unaccompanied child arrives in the Netherlands, the custody of the child will be arranged as soon as possible – in the form of a guardianship. To this end, most unaccompanied children are placed under guardianships of the Nidos, by the competent courts. 

Placement into care, education and health care proceedings fall within civil procedural rules. Hence, civil procedural rules apply on the procedural capacity of the child to act. The child’s parents or guardian are responsible for representing the child both inside and outside of a court proceeding. A child who has reached the age of 16 may ask the district court to be emancipated. Emancipated children may also act independently in legal proceedings with respect to matters for which they are granted full procedural capacity.
[bookmark: _Toc409632465]Provision of information to children
Besides the child’s right, as an interested party, to receive a copy of the application, there are no other child specific rules in Dutch legislation. According to the general rules of administrative procedures before public administration authorities, the authorities are obliged properly and fully to inform the parties of the facts and law which may affect the determination of their rights and obligations that are the subject of the procedure.
Children who lack procedural capacity to act are informed about the possibility of legal remedies either by their lawyers or their legal representatives. Children, who possess procedural capacity to act, receive information from their lawyers or legal aid. No codes of conduct or policy guidelines have been identified to ensure that children effectively receive the information; nor is there requirement to ensure that information is provided in a child-friendly manner in a language the children understand, taking into account their age, maturity, gender and cultural sensitivity of the children.
[bookmark: _Toc409632466]Protection of the child’s private and family life
There are no specific rules with regard to the child’s right to protection of private and family life. The Constitution and the Personal Data Protection Act apply. 

Every person has the right to control the processing of his/her personal data and, in particular, to be informed about the persons who receive such data, or about the aim and scope of the data processing. Children below 16 years of age, who do not have full capacity to act on these matters, may have their claims and requests on protection of personal data, submitted on their behalf by their parents/guardians. 

The same rules concerning publicity of the hearings, access to case-files and personal data, publication of court rulings, obligations of confidentiality and sanctions and remedies for infringement of privacy rights, apply to adults and children alike. The hearings in judicial administrative courts are, in principle, open to the public unless the interests of the children or respect for their private lives demand that the hearings take place behind closed doors. This is at the discretion of the judge. Parties are not required to appear at the trial, unless the judge requests it. The administrative courts may meet in camera if the interests of the children or respect for their private lives demand it. This is at the discretion of the judge. 

Parties to the proceeding, including the child if he/she has full procedural capacity, have access to the case-file, the right to view the file and obtain duplicates, copies or extracts from the files. If a person’s right to privacy would be disproportionally affected by the access of a person to the file, then the competent court may order that the file may only be accessed by a legal representative or by a person authorised by the court. 
[bookmark: _Toc409632467]Protection from harm during proceedings and interviews and ensuring a child-friendly process
The administrative judge decides a case as quickly as possible. Courts set targets for each of their divisions, in accordance with which, each division has to complete a number of cases – determined as a percentage of the total number of cases, within a given period of time. There are no child-specific provisions. 

When necessary, children can appeal to several services for support during civil proceedings, such as social workers or psychologists. The parents, guardian or another person of trust, can accompany the child during the proceeding. The presence of a lawyer is not mandatory in an administrative judicial proceeding. 

With respect to the hearings of children, there are no requirements to use special communication techniques or to adapt the hearings to the children’s paces and attention spans. The Dutch administrative law does not contain references to measures which protect children from harmful images and information, nor has provisions to avoid the need for the children’s presence in the proceedings. In practice, taking into account the best interests of the child, the judge will decide whether or not the presence of the child is necessary before the court.
[bookmark: _Toc409632468]Right to be heard and to participate in administrative judicial proceedings
The right to be heard is guaranteed and ensures that the child will be heard independently in an administrative judicial proceeding. The court should hear children who are 12 years old and older. The court may also hear children under the age of 12. The child may be represented by his/her legal representation and/or lawyer. The child must be heard in a language that he/she can understand. Children who do not speak Dutch can be assisted by an interpreter. The party – judge or child, requesting the interpretation service, must cover the costs.
[bookmark: _Toc409632469]Right to legal counsel, legal assistance and representation
Legal representation is not mandatory in an administrative judicial proceeding. Nevertheless, the child’s legal representative may choose to be represented by a lawyer or another professional adviser. When the child does not have procedural capacity to act, the child’s legal representative must act on behalf of the child. Hence, the child’s legal representative will mandate the lawyer. When the parents or guardian cannot afford the assistance of a lawyer, they can apply for legal aid. Where the child has the procedural capacity to act, the child will mandate the lawyer and apply for legal aid in his/her own right.

In asylum proceedings, the child receives the assistance of a lawyer and an interpreter when necessary, assigned at the beginning of the asylum procedure, assisting him/her during the procedure before the administrative authority and before the administrative court.
[bookmark: _Toc409632470]Restrictions on liberty
A migrant child can be detained: if he/she is denied access; for the purpose of expulsion. The placement takes place in a private judicial institution. In the interests of the children, the custody of families with children is only used as an extreme measure for the maximum period of 14 days, and only as a last resort if no alternatives are available. For example, in families with two parents, one parent can be put into detention whilst the partner with children can be placed in a freedom-restricted location. Unaccompanied children between the ages of 12 and 16 do not get placed in detention at the border but have to be transferred to a youth detention institute. 

The child, legal representative or his/her guardian may appeal against the decision by sending a notice of appeal form to the Central Registration Immigration Office in Haarlem. If the child does not appeal, the INO must let the court know that a non-national is detained. The court will hear the child and examine whether the measure is justified.

Forced placement into care for behavioral or psychiatric support without the consent of the child, or the parents, is possible where placement is necessary to ensure that he/she will not withdraw from care or be withdrawn from it by others. From 12 years of age, children are able to act in courts and give their opinions. However, in a case of placement into care in a closed institution, an appeal should be made by the parents or guardian before the juvenile court. In judicial mental health proceedings the child from 12 years of age, has the procedural capacity to act.
[bookmark: _Toc409632471]Remedies or compensation for violation of rights and failure to act
During proceedings before an administrative authority, the child’s legal representative, or the child him/herself if the child has the legal capacity, must submit an objection or appeal within six weeks of the decision. As a rule, objections and appeals do not have suspensory effect. 

There are no provisions allowing or prohibiting the child’s legal representative from making submissions instead of the child, without his/her consent, and/or to appeal without the child's consent. In a case of conflicting interests between the parents/guardian and the child, the court may, at the request of an interested party – including the child –appoint ex officio a guardian ad litem to represent the child inside and outside of court.

The child via his/her legal representative, or in his/her own right if considered capable, can claim for compensation or damages before the administrative court or the civil court.. Damages can be requested when the objection or appeal is justified and the request is made on time –the court judges if there is a basis for liability of the administrative authority. The child’s legal representative may also file a complaint to the National Ombudsman or Child’s Ombudsman. The Ombudsman can report the conduct of administrative authorities and make recommendations.
[bookmark: _Toc409632472]Legal costs
With respect to the payment of legal costs, Dutch legislation does not contain child specific rules. If a child has full procedural capacity to act, he/she bears the legal costs, in principle, under the same conditions as adults. If the child does not have full procedural capacity to act, the child’s legal representative will bear the legal costs.
[bookmark: _Toc409632473]Enforcement of administrative court judgements
The child when acting independently, as well as adult interested parties, will be informed about the decision of the administrative court and the enforcement of such a decision. The decision will otherwise be sent to the legal representative. There are no special requirements to adapt the language to the child’s level of understanding.

Depending on the case concerned, a court decision could be directly enforceable through the intermediary of a bailiff. Decisions taken on child protection matters can be enforced with immediate effect.
[bookmark: _Toc409632474]Strengths and gaps
There is only one specific provision on the involvement of children in administrative judicial proceedings in the GALA, which at first glance, may appear to be a gap. However, one must bear in mind that the character of Dutch administrative judicial procedures differs substantially from civil or criminal procedures, due to the regulatory nature of this jurisdiction. Dutch legislation does not contain requirements to ensure the premises are child-friendly and non-intimidating. There are no rules aimed at protecting children in administrative judicial proceedings, nor is there guidance available for court staff and judicial authorities to ensure that child-friendly environments are established. There are no requirements to have materials available to support the child involved in a proceeding. Similarly, there are no legal requirements to use special communication techniques whilst hearing children. Judges are not legally obliged to adapt hearings to the children’s pace and attention span, nor to any communication problems that the children may have.

At the same time, the child’s procedural and material rights are guaranteed under the general framework applicable to adults – except those rights will often be applied to his/her representative. Consequently, the child has a right to information, a right to legal aid and exemption from court fees, a right to compensation for a wrongful administrative decision/action or for failure to execute the administrative court’s judgement by the public administration authority. In addition, the child has the right to be heard. The law provides an age limit – a court must hear a child of at least 12 years old. The court may also hear children under the age of 12, although it is not a requirement. The child has a right to privacy and the protection of his/her personal data.

[bookmark: _Toc409632475]List of legislation

Aliens Regulations 2000 (Vreemdelingenvoorschrift), 30 June 2012
Aliens Act Implementation Guidelines (Vreemdelingencirculaire), 14 November 2012
Child’s Ombudsman Act (Wet Kinderombudsman), 1 April 2011
Code of Conduct for Dutch Journalist, 1 January 2005
Youth Care Act (Wet op de Jeugdzorg), 22 April 2004
Code of Civil Procedure (Wetboek van Burgerlijke Rechtsvordering), 1 January 2002
The Work and Social Assistance Act (Wet werk en bijstand), 9 October 2003
Judicial and Prosecution Data Act (Wet Justitiële en Strafvorderlijke Gegevens), 7 November 2002
Personal Data Protection Act (Wet bescherming Persoonsgegevens), 1 September 2001
Young Custodial Institutions Act (Beginselenwet justitiële jeugdinrichtingen), 2 November 2000
Aliens Act (Vreemdelingenwet), 23 November 2000
Aliens Order (Vreemdelingenbesluit), 23 November 2000
Medical Treatment Agreement (Wet op de geneeskundige behandelovereenkomst), 17 November 1994
The Equal Action Act (Algemene Wet GelijkeBehandeling), 1 March 1994
Decision administrative legal costs (Besluitproceskostenbestuursrecht), 22 December 1993
General Administrative Law Act (Algemene Wet Bestuursrecht), 4 June 1992
Code of Conduct of the Dutch Bar Association, 15 February 1992
Civil Code (Burgerlijk Wetboek), 1 January 1992
United Nations Convention on the Rights of the Child, 10 November 1989
National Ombudsman Act, (Wet Nationale Ombudsman), 4 February 1981
European Convention for Human Rights, 3 September 1953.
Dutch Penal Code (Wetboek van Strafrecht), 3 March 1881
Judiciary Organisation Act (Wet op de Rechterlijke Organisatie), 27 April 1827
The Dutch Constitution (de Grondwet), 24 August 1815
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