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The promotion and protection of the rights of the child is one of the objectives of the EU on which the Treaty of Lisbon has put further emphasis. This report is part of a study ‘to collect data on children’s involvement in judicial proceedings in the EU’ which supports the implementation of the Commission Communication of 15 February 2011 ‘An EU Agenda for the rights of the child’, which identified the lack of reliable, comparable and official data on the situation of children in the Member States (MS). This deficiency is a serious obstacle to the development and implementation of evidence-based policies and is particularly evident in the context of child friendly justice and the protection of children in vulnerable situations. Making the justice system more child friendly in Europe is a key action of the EU Agenda. It is an area of high practical relevance where the EU has, under the Treaties, competences to turn the rights of the child into reality by means of EU legislation. Improved data is crucial to the framing of such legislation.

The objective of this study is:

to establish statistics and collect data based on structural, process and outcome indicators on children involved in administrative judicial proceedings for the years 2008-2010 (and 2011 if available) for all 28 EU Member States;
to provide a narrative overview of children's involvement in administrative judicial proceedings in the EU. The report describes the situation in each Member State as at 1 June 2012.

This report examines the safeguards in place for children involved in administrative judicial proceedings. The Council of Europe Guidelines on child-friendly justice serve as a basis for the analysis of the provisions affecting children in civil judicial proceedings in each Member State. 

[bookmark: _Toc401654867][bookmark: _Toc409691671]Structure and scope

This report describes the national administrative justice system insofar as children’s involvement is concerned. The scope of this report is limited to judicial proceedings, which include proceedings before judicial or other authorities competent to judicially decide on the matter. The rules applicable to proceedings before administrative authorities do not fall within the scope of this study. In addition to general administrative judicial proceedings, this report reviews the safeguards in place for children in seven specific sectors:
	
· General rules applying to administrative judicial proceedings including judicial proceedings reviewing administrative authorities’ decisions;
· Judicial proceedings in the sector of asylum;
· Judicial proceedings in the sector of migration;
· Judicial proceedings in the sector of education; 
· Judicial proceedings in the sector of health;
· Judicial proceedings in the sector of placement into care;
· Judicial proceedings in the sector of administrative sanctions;
· Judicial proceedings regarding offences committed by children below the age of criminal responsibility (MACR).

Depending on the Member State, judicial proceedings in those seven sectors may be dealt with by different courts through administrative, civil or criminal judicial proceedings. For example, in one Member State, decisions in the health sector may be dealt with by juvenile courts through civil judicial proceedings while in another Member State such decisions may be dealt with by administrative courts through administrative judicial proceedings. However, for the sake of clarity and completeness, and consistency from one country report to another, the rules applying to the judicial proceedings falling within the sectors mentioned above will be described in this administrative justice overview no matter whether they are dealt with through civil or administrative judicial proceedings. 

Chapter 1 provides an overview of the Member State’s approach to children in administrative judicial proceedings and judicial proceedings in the above sectors. It includes a description of the competent authorities and services.

Chapter 2 of this report is divided into sections (2.1, 2.2, etc.) according to the different safeguards examined (e.g. the right to be heard, the right to information, etc.). Each of these sections is divided into subsections describing the different rules applying to children involved in those judicial proceedings. The first subsection describes the general rules applying to judicial proceedings (including judicial proceedings reviewing administrative authorities’ decisions). 

NOTE:
If specific rules exist for children involved in judicial proceedings in one of the seven specific sectors, e.g. asylum, migration, education, those rules will be described in further separate subsections. On the contrary, if no specific rules exist in those sectors, the general rules described in the first subsection will be the only rules described. 

According to each Member State’s legislation, there might be cross references between civil procedural rules and administrative procedural rules. Therefore it should be noted that:  

· General rules and principles codified in a substantive or procedural law code (e.g. Civil Code, Civil Procedural Code, Judicial Code) may apply to any proceeding before any court (e.g. rules concerning procedural capacity are likely to be described in the Civil Procedural Code, however those rules also apply to administrative judicial proceedings). These general rules and principles may be supplemented by sector specific procedural or substantive rules.
· Specific sections of Civil, Civil Procedural and Judicial Code may include rules specifically regulating administrative judicial proceedings or proceedings before other authorities competent to judicially decide on the matter (e.g. Chapter X of Civil Procedural Code laying down provisions on judicial review of administrative decisions).  
· Specific Administrative Code, Administrative Procedural Code or administrative procedurals laws may apply to administrative judicial proceedings or proceedings before other authorities competent to judicially decide on the matter.

The table below summarises the relevant proceedings and competent court in the sectors mentioned above. For the sake of completeness, the table includes the relevant judicial proceedings and the competent court in the field of family law and employment law, which are described in the overview for civil justice.
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	Type of judicial proceedings and court competence per sector[footnoteRef:1] [1:  This table provides an indicative summary of competent courts and relevant proceedings. However, please check Section 1 for a complete overview of the competent courts or sections/divisions within the competent courts.] 


	
	Contextual overview for civil justice[footnoteRef:2] [2:  This study on Children’s involvement in judicial proceedings is composed by three contextual overviews i.e. contextual overview for criminal justice, contextual overview for civil justice, contextual overview for administrative justice. The rules applying to judicial proceedings in the sectors of family and employment are described in the contextual overview for civil justice.] 

	Contextual overview for civil justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice

	Sectors:
	Family
	Employment
	Asylum
	Migration
	Education
	Health
	Placement in care
	Administrative sanctions
	Offences < MACR[footnoteRef:3] [3: (MACR) Minimum Age of Criminal Responsibility – see Table 3.1 of the EU Summary of contextual overviews on children's involvement in criminal judicial proceedings on MACR in EU28 as at 1 June 2012. ] 


	Type of proceeding applying in the sector
	Civil judicial proceeding
	Civil judicial proceeding
	Administrative judicial proceeding
	Administrative judicial proceeding
	Administrative judicial proceeding
	Administrative judicial proceeding (judicial review)
	Civil judicial proceeding
	Not applicable 
	Civil judicial proceeding

	Competent court(s) 
	Ordinary Civil Court
	Ordinary Civil Court/Specialist Employment Tribunal
	Immigration and Asylum Chamber/Special Immigration Appeals Commission (Superior Court)
	Immigration and Asylum Chamber/Special Immigration Appeals Commission (Superior Court)
	Sheriff Courts/Local Courts/Additional Support Needs Tribunal for Scotland
	Ordinary Administrative Tribunal/Mental Health Tribunal for Scotland 
	Children’s hearing system-Lay Tribunal/ Court of Session
	Not applicable

	Children’s hearing system-Lay Tribunal
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The administrative justice system in Scotland is made up of judicial review, the system of tribunals that deal with appeals against a wide range of decisions of Government and public administration authorities dealing with devolved matters[footnoteRef:4], and internal complaint schemes of public administration authorities. While public administration authorities may review their own decisions, in each case an appeal against such a decision to an independent tribunal or court should also be available as well as judicial review.  [4:  Under the Scotland Act 1998, devolved matters include education and training, health and social services, housing, law and order, local government and transport.] 


Administrative decisions may be challenged by way of judicial review under common law. While the grounds for judicial review continue to be developed by the courts, the basic doctrine applied by the courts, the ultra vires doctrine, is that an authority cannot act outside its powers and must lawfully perform all of its public duties. It is accepted that there is a general duty on all decision-makers, whether public authorities or otherwise, to act lawfully, fairly and reasonably[footnoteRef:5]. According to the House of Lords[footnoteRef:6], a decision by a public administration authority is therefore challengeable on the grounds of ‘illegality’[footnoteRef:7], ‘irrationality’[footnoteRef:8] and ‘procedural impropriety’. [5:  Per Lord Diplock in Council of Civil Service Unions v Minister for Civil Service [1985] AC 374.]  [6:  The House of Lords is the second chamber of the UK Parliament.]  [7:  The decision-maker did not correctly understand the law that regulated his decision-making power.]  [8:  The decision is so outrageous in its defiance of logic, or of accepted moral standards, that no sensible person who had applied his mind to the question to be decided could have arrived at it.] 


i. Lawfulness
For a decision to be lawful or legal the decision-maker should only act within the specific terms of the jurisdiction granted to them[footnoteRef:9], should not abuse their discretion[footnoteRef:10] and in reaching their decision should always take into account all relevant and material considerations[footnoteRef:11]. [9:  Watt v Lord Advocate 1979 SC 120.]  [10:  Salah Abdadou v Secretary of State for the Home Department 1998 SC 504.]  [11:  Wordie Property Co Ltd v Sectretary of State for Scotland 1984 SLT 345.] 


ii. Fairness
For a decision to be fair and free from procedural impropriety the decision-makers should act fairly in reaching their decisions, i.e. the procedures used to arrive at a decision should be fair and equitable. The relevant questions are whether the decision-makers have dealt fairly and equally with the parties before arriving at their result[footnoteRef:12], whether they have supplied adequate reasons for their decision[footnoteRef:13] and whether they have respected legitimate expectations[footnoteRef:14]. The principle of fairness is wider than merely requiring the respondents to act in a procedurally fair manner and extends to the requirement of fairness in the substance of their decisions[footnoteRef:15]. [12:  Barrs v British Wool Marketing Board 1957 SC 72.]  [13:  Dundee United Football Club v Scottish Football Association 1998 SLT 1244.]  [14:  Lakin v Secretary of State for Scotland 1988 SLT 1244.]  [15:  See HTV Ltd. v. Price Commission [1976] ICR 170, at 185 per Lord Denning MR, at 192 per Scarman LJ, and at 195 per Goff LJ; Laker Airways v Dept. of Trade [1977] 2 All ER 182, at 194 per Lord Denning MR; R. v Secretary of State for the Home Dept., ex parte Khan [1985] 1 All ER 40, at 52 per Dunn LJ.] 


iii. Reasonableness 
Unreasonableness or irrationality generally arises where an authority has done something so absurd that no sensible person could ever suppose that it lays within the powers of the authority[footnoteRef:16]. Case law indicates that decisions have been quashed as being unreasonable on grounds of misdirection in law[footnoteRef:17] and incorrectness of procedure[footnoteRef:18]. There is also a distinct tendency for the courts to be more willing to look at unreasonableness, and to subject administrative decisions to more rigorous examination, in cases where human rights are at stake.[footnoteRef:19] This is linked to the general principle of proportionality. It has been recognised by the House of Lords[footnoteRef:20] that in future the question of proportionality is likely to influence considerations of rationality and reasonableness[footnoteRef:21].   [16:  Associated Provincial Picture Houses Ltd. v Wednesbury Corporation [1948] 1 KB 223.]  [17:  Ettrick and Lauderdale District Council v Secretary of State 1995 SLT 996.]  [18:  Imperial Chemical Industries v Central Region Valuation Appeal Committee 1988 SLT 106.]  [19:  See R. v Secretary of State for the Home Dept., ex parte Bugdaycay [1987] AC 514, per Lord Bridge at 531, and R. v Ministry of Defence, ex parte Smith [1996] 1 All ER 257, per Sir Thomas Bingham MR at 263.]  [20:  The House of Lords is the second chamber of the UK Parliament.	]  [21:  Lord Diplock in Council of Civil Service Unions v Minister for Civil Service [1985] AC 374.] 


These three grounds of challenge are not mutually exclusive and it is therefore possible to challenge a decision as illegal, irrational and procedurally flawed[footnoteRef:22]. Overall, the courts therefore exercise a supervisory jurisdiction in cases of judicial review as these are not concerned with the merits of a decision, but rather its legality.  [22:  Boddington v British Transport Police [1999] 2 AC 143.] 


An applicant for judicial review is required to show ‘title and interest’. While the requirement to state the “title and interest” of the petitioner has prevented petitioners challenging decisions in the past, following a decision of the Supreme Court[footnoteRef:23], the preferable test is one of ‘directly affected’. As decisions of the Supreme Court are binding on the Scottish courts, this will therefore require to be taken into account in future decisions on standing in Scotland. [23:  Axa General Insurance Limited and others v The Lord Advocate and others [2011] 3 WLR 871.] 


The administrative legal system in Scotland is also made up of a number of statutory tribunals that have been established to deal with appeals against a wide range of decisions of Government and public administration authorities made under devolved powers, which include education and health. 

For the specific types of decisions covered by this study (asylum, migration, education, health care, including mental health and medical treatment, treatment of children who have committed offences[footnoteRef:24], child protection/care and administrative sanctions) the most relevant tribunals that can hear appeals against decisions of the authorities involved in these areas are the Mental Health Tribunal for Scotland (MHTS) and the Additional Support Needs Tribunal for Scotland (ASNTS), which deals with certain education issues. The MHTS and the ASNTS, amongst others in Scotland, are administered by the Scottish Tribunals Service (STS). In addition, a number of other UK-wide tribunals also operate in Scotland covering matters such as immigration and asylum, responsibility for which lies with Her Majesty’s (HM) Courts and Tribunals Service, which administers courts and tribunals in England and Wales, as well as non-devolved tribunals in Scotland and Northern Ireland. The most relevant UK-wide tribunal for the purposes of this study is the UK First-tier Tribunal (Immigration and Asylum). The relevant rules and procedures of each of these tribunals are described in below. [24:  It should be noted that in Scotland children below the MACR cannot commit offences, but can be referred to a children’s hearing on the basis of offending behaviour.] 


Decisions issued in the field of asylum and migration by the UK Border Agency (UKBA) at the Home Office[footnoteRef:25] can be appealed to the UK First-tier Tribunal (Immigration and Asylum Chamber). There is also a Special Immigration Appeals Commission (SIAC), a superior court of record created by the Special Immigration Appeals Commission Act 1997, which specifically deals with appeals against decisions made by the Home Office to deport, or exclude, someone from the UK on national security grounds, or for other public interest reasons. The Asylum and Immigration (Procedure) Rules 2005 for the First-tier Tribunal set out the procedure for the First-tier Tribunal. There is also a further right of appeal to the Upper Tribunal in certain circumstances. The procedural rules for the Upper Tribunal are set out in the Tribunal Procedure (Upper Tribunal) Rules 2008.  [25:  A Ministerial Department of the UK Government.] 


Decisions concerning education, such as placing requests and exclusions can be appealed to the local Council’s independent Education Appeal Committee[footnoteRef:26] (this form of administrative review is not judicial proceedings). There is a further right of appeal from a decision of an Education Appeal Committee to the sheriff courts (regarded as the ‘local’ courts)[footnoteRef:27]. Appeals to the Sheriff are governed by civil procedural rules. Appeals against decisions of education authorities regarding the provision of educational support, and involving children who have, or are entitled to a co-ordinated support plan (CSP) are heard instead by the Additional Support Needs Tribunal for Scotland (ASNTS). The Additional Support Needs Tribunal for Scotland (Practice and Procedure) Rules 2006 set out the procedure for ASNTS. There is currently no provision for the ASNTS to review its own decision. Any appeal can only be made to the Court of Session, where there is an error of law. Where the Court of Session allows an appeal, it may remit the reference back to the ASNTS or another tribunal to be considered again and give such directions as it considers appropriate and make any necessary ancillary orders[footnoteRef:28].  [26:  These are set up in each cuncil area under section 28D(1) of the Education (Scotland) Act 1980.]  [27:  Education (Scotland) Act 1980, section 28F(1) and 28H(6).]  [28:  Education (Additional Support for Learning) (Scotland) Act 2004, section 21(3).] 


Complaints regarding decisions in the field of health care, made either by a local authority, the National Health Service (NHS) or a private care service, are made using the appropriate internal complaints procedure for that service provider. As there is no independent tribunal to deal with cases concerning health and community care, judicial review would be the only judicial mechanism by which to review decisions in this area. Community care was considered as part of a report by the Scottish Committee of the Administrative Justice and Tribunals Council (AJTC), which carried out a review of decisions made by Scottish public administration authorities where there is no right of appeal or where the appeal procedure is inaccessible or inappropriate[footnoteRef:29]. It found that, with the exception of judicial review and the internal review procedures operated by some authorities, there are no external appeal procedures for individuals to challenge a community care decision. The report therefore recommended that a new tribunal jurisdiction should be established to deal with appeals against community care decisions. At present therefore it is only the Care Inspectorate that regulates and inspects care, social work and child protection services and therefore offers independent scrutiny of care services in Scotland. The Care Inspectorate can investigate care services and will write up an inspection report[footnoteRef:30]. Decisions in the field of mental health care however can be appealed to a specialist tribunal. References concerning applications for compulsory treatment order (CTOs) and compulsory measures under the Mental Health (Care and Treatment) (Scotland) Act 2003 can be appealed to the Mental Health Tribunal for Scotland (MHTS). The Mental Health Tribunal for Scotland (Practice and Procedure) Rules 2005, as amended, regulate the procedures of MHTS. There is a further right of appeal to the Sheriff Principal[footnoteRef:31] or the Court of Session[footnoteRef:32]. For decisions in the field of health care, the remainder of this report covers the general procedural rules applicable to judicial review and the procedural rules applicable to the MHTS in the field of mental health care only. [29:  AJTC, Right to Appeal: A review of decisions made by Scottish public bodies where there is no right of appeal or where the appeal procedure is inaccessible or inappropriate, August 2012.]  [30:  Further information is available on the website of the Care Inspectorate]  [31:  Each sheriffdom has a Sheriff Principal who administers a number of duties and also hears appeals from the sheriff in civil cases.]  [32:  Scotland’s supreme civil court.] 


Decisions concerning the children in need of care and protection are subject to a specialised legal framework, the children’s hearing system, which takes place in lieu of court proceedings as described in the Study to collect data on children’s involvement in civil judicial proceedings. The children’s hearing system deals with both children in need of care or protection and children accused of committing offences. It is the main forum for decision making concerning the need for State intervention in the life of a child, rather than a review authority for decisions made by other public administration authorities. The Children’s Hearings (Scotland) Act 2011 sets out the procedure for children’s hearings. Decisions of children’s hearing system can further be appealed to a Sheriff, and a further right of appeal exists to the Sheriff Principle, and thereafter to the Court of Session, by way of stated case either on a point of law, or in respect of any irregularity in the conduct of the case. Appeals to the Sheriff, Sheriff Principle or Court of Session are governed by civil procedural rules, which are described in the Study to collect data on children’s involvement in civil judicial proceedings.

Children below the minimum age of criminal responsibility (MACR) accused of offending behaviour are dealt with by the Scottish Children’s Reporter Administration (SCRA). In Scotland, the minimum age of criminal responsibility (MACR) is eight years of age[footnoteRef:33] and does not depend on the circumstances such as the seriousness of the offence. Children under the age of eight years can therefore only be referred to the SCRA, on the basis of offending behaviour. The reporter will then consider whether compulsory measures of care and supervision are required, or whether to refer the case to the local authorities (social workers) who will work with the child. Children aged between eight and 12 cannot be prosecuted in the criminal courts but they can also be referred to the children’s hearing system on both offence and non-offence grounds[footnoteRef:34]. Children aged 12 or more can be prosecuted in the criminal courts or referred to the hearings system on both offence and non-offence grounds. A child is considered to be fully criminally responsible from the age of 16 years. Children below the MACR are therefore dealt with within the children’s hearing system, which is referred to throughout this report in the context of decisions concerning children in need of care and protection. [33:  Section 41 of the Criminal Procedure (Scotland) Act 1995, as amended.]  [34:  Section 41A of the Criminal Procedure (Scotland) Act 1995 as inserted by the Criminal Justice and Licensing Scotland Act 2010.  ] 


While a child under the age of eight lacks the legal capacity to be held liable for committing an offence, the police will still keep a record of crimes committed by younger children. It should also be noted that both in the case of children under the age of eight who lack legal capacity to be held liable for committing an offence, and those aged between eight and 16, more emphasis is now placed on the process of “early and effective” intervention, which encourages the relevant agencies (police, social work, education and health authorities) to work together with the children[footnoteRef:35]. Cases should therefore only be referred to the children’s hearing system where it is considered that compulsory measures of supervision are required.  [35:  Scottish Government, Preventing Offending by Young People: a Framework for Action.] 


Scotland does not have a system of administrative sanctions, although increasingly provision is made for the use of civil enforcement measures in a number of areas of law. The Antisocial Behaviour etc. (Scotland) Act 2004 provides the legislative framework for local authorities and the police to tackle antisocial behaviour. Where the perpetrator is a child or young person (aged between 16 and 18), the police will work with other partners to ensure early intervention and prevention in accordance with the Scottish Government ‘Framework for preventing antisocial behaviour’[footnoteRef:36]. The police have a number of powers at their disposal to deal with anti-social behaviour. In most cases, an informal warning can be given at the scene by a police office, who may also advise the child’s parent or young person’s guardian of the incident[footnoteRef:37]. Thereafter, where anti-social acts continue, an Anti-Social Behaviour Contract (ABC), Anti-Social Behaviour Agreement (ABA), or Anti-Social Behaviour Order (ASBO) may be used. It should be noted that an ASBO can only be made in respect of a child that is at least 12 years of age[footnoteRef:38] and that anti-social behaviour by children under 16 continues to be dealt with by the children’s hearings system[footnoteRef:39]. Where the ASBO is to be made in relation to a child, the Sheriff (judge) must before determining the application, obtain the advice of a children’s hearing as to whether the ASBO is necessary for the purpose of protecting persons from further anti-social behaviour by the child, and must have regard to that advice[footnoteRef:40]. The children’s hearing system and appeals against the making of an ASBO are governed by civil procedural rules, which are described in the report on the role of children in civil judicial proceedings. However, the relevant procedural rules are also described throughout this report in regard to the placement of children in care. [36:  Scottish Government, Promoting Positive Outcomes: Working Together to Prevent Antisocial Behaviour in Scotland.]  [37:  Association of Chief Police Officers in Scotland Guidance (ACPOS) “A Flexible Approach to Offending Behaviours by Children and Young People”, version 1.0 2011, at section 4.4.4. (not currently available on the website of Police Scotland, which replaced ACPOS as of 1 April 2013).]  [38:  Antisocial Behaviour etc. (Scotland) Act 2004, section 4(2).]  [39:  Association of Chief Police Officers in Scotland Guidance (ACPOS) “A Flexible Approach to Offending Behaviours by Children and Young People”, version 1.0 2011, at section 4.4.4. (not currently available on the website of Police Scotland, which replaced ACPOS as of 1 April 2013).]  [40:  Antisocial Behaviour etc. (Scotland) Act 2004, section 4(4).] 


With regard to road traffic offences, a young person may not drive a car until they are 17 or older[footnoteRef:41]. Most minor road traffic offences are dealt with through civil enforcement by way of fixed penalty notices. Where a fixed penalty notice is not adhered to, the case will proceed to prosecution. Under the Lord Advocate’s Guidelines to Chief Constables reporting to Procurators Fiscal (PF)[footnoteRef:42] of offences alleged to have been committed by children[footnoteRef:43], offences alleged to have been committed by children aged 15 or over which in the event of conviction oblige or permit a court to order disqualification from driving require to be jointly reported to the PF and the SCRA. They will therefore be dealt with by way of criminal procedure (see the report on the role of children in criminal judicial proceedings) or within the children’s hearing system, which is described in regard to the placement of children in care. [41:  Road Traffic Act 1988, section 101.]  [42:  Scotland’s prosecution service.]  [43:  Lord Advocate’s Guidelines to Chief Constables reporting to Procurators Fiscal of offences alleged to have been committed by children.] 

[bookmark: _Toc409691675]Institutional framework

In Scotland, the following judicial authorities can review decisions issued by public administration authorities:

The Court of Session;
Sheriff courts; and 
Tribunals, including the children’s hearing system.
The Court of Session is Scotland’s supreme civil court, which sits in Edinburgh as a court of first instance and a court of appeal. The Court of Session has a supervisory jurisdiction over the decisions of inferior authorities exercising administrative, judicial or quasi-judicial powers. In Scotland, all applications for judicial review must be made to the Court of Session. Where an application is made to the supervisory jurisdiction, the rules set out in Chapter 58 of the Rules of the Court of Session 1994 apply, which deal specifically with judicial review. However, as the rules provide only a broad framework, the Court of Session is given very wide discretion in relation to the procedure to be followed in such cases. The Rules do not make any specific provision for children and therefore the procedure is the same for any petitioner, irrespective of whether they are an adult or a child.  

An appeal against a decision of a public administration authority which has reviewed its own decision or against a decision of an independent tribunal can be made to the sheriff courts where provided for in statute. An appeal to the Sheriff is governed by civil procedural rules, which are described in the Study to collect data on children’s involvement in civil judicial proceedings. Most civil cases are heard before a Sheriff (judge) in one of the 49 sheriff courts, which sit within one of six sheriffdoms in Scotland. These can therefore be regarded as the ‘local’ courts. Each sheriffdom has a Sheriff Principal who administers a number of duties and also hears appeals from the Sheriff in civil cases, although certain appeals may also be taken straight to the Court of Session. All such rights of appeal must be exhausted prior to raising a petition for judicial review[footnoteRef:44]. [44:  Rules of the Court of Session 1994, rule 58.3(2) – “An application may not be made under paragraph (1) if that application is made or could be made, by appeal or review under or by virtue of any enactment”.] 


There are approximately 20 separate statutory tribunals in Scotland that have been established to deal with appeals against a wide range of decisions of Government and public administration authorities made under devolved powers. As explained before, the specific types of decisions covered by this study (asylum, migration, education, health care, including mental health and medical treatment, treatment of children who have committed offences, child protection/care and administrative sanctions) are reviewed by the Mental Health Tribunal for Scotland (MHTS) and the Additional Support Needs Tribunal for Scotland (ASNTS), which deals with certain education issues. In addition, a number of other UK-wide tribunals also operate in Scotland covering matters such as immigration and asylum. Thus the most relevant UK-wide tribunal for the purposes of this study is the UK First-tier Tribunal (Immigration and Asylum).

Following changes made to the UK-wide system of tribunals[footnoteRef:45], a programme for reform of tribunals in Scotland is now underway, the Scottish Parliament having introduced the Tribunals (Scotland) Bill (SG Bill 30) on 8 May 2013. Similar to the UK model, a single Scottish tribunal made up of a first and upper tier is to be established. The upper tier will be responsible for almost all appeals against decisions of the first tier, therefore taking this out of the court system. It is proposed that certain of the Scottish tribunals would transfer first to the new tribunal system, and then other tribunals would be considered on a case by case basis for transfer in the future.   [45:  The Tribunals, Courts and Enforcement Act 2007 introduced a new unified tribunals system in the UK, consisting of a First-tier UK tribunal, divided into four chambers and a UK upper tribunal, which hears appeals from, and enforcement of decisions of the First-tier UK tribunal.] 


Appeals against the decisions of Scottish tribunals are heard by the civil courts in Scotland and can be considered by the sheriff courts and the Court of Session. An appeal to the sheriff courts or the Court of Session are governed by civil procedural rules, which are described in the Study to collect data on children’s involvement in civil judicial proceedings.

As noted above, a number of the areas covered by the study fall within the remit of the children’s hearings system, which takes place in lieu of court proceedings. The children’s hearings system has been in place since 1971, and was incorporated into the overarching Children (Scotland) Act 1995. It was updated and somewhat extended by the Children’s Hearing (Scotland) Act 2011[footnoteRef:46]. While the children’s hearing is a tribunal, the proceedings are defined as civil proceedings rather than administrative proceedings. The system has been described in the Study to collect data on children’s involvement in civil judicial proceedings. [46:  It should be noted that the Children’s Hearing (Scotland) Rules 1996 were replaced by the Children’s Hearings (Scotland) Act 2011 (Rules of Procedure in Children’s Hearings) Rules 2013, with effect from 24 June 2013.] 


The children’s hearings system deals with both children accused of offending behaviour and children in need of care or protection and therefore is the main forum for decision making concerning the need for State intervention in the life of a child, rather than a review body for decisions made by other bodies. While the children’s hearing system is the largest legal tribunal in Scotland, the proceedings are considered as civil rather than administrative proceedings (whether relating to an offence or a non-offence referral) and it remains separate from the Scottish Tribunals Service (STS), although it may be brought within the STS in the future. In the case of offence referrals, these are subject to the criminal standard of proof, while non-offence referrals are subject to the civil standard of proof. 

In response to the call for evidence on the Tribunals (Scotland) Bill, the Scottish Children’s Reporter Administration (SCRA) set out the key differences between the children’s hearings system and the other Scottish tribunals[footnoteRef:47]. The response highlighted that the children’s hearings system is “not a system of administrative justice or of dispute resolution” as it does not review decisions already made by other authorities, but rather that it is the main forum for decision making concerning the need for State intervention in the life of a child. The children’s hearings system is based on referrals from services such as the police and social work. The children’s hearings system is ongoing and involves a number of organisations and specialist input in order to ensure that a more holistic approach is taken to the children’s needs, rather than providing a one-off decision on appeal. Finally, policy responsibility for the children’s hearings system lies with the Health and Social Care Directorate, under the Minister for Children and Young People, rather than the Scottish Government’s Justice Directorate, which oversees the STS. [47:  Tribunals (Scotland) Bill, SCRA response to the Justice Committee’s call for evidence, 2 August 2013.  ] 


A child may be referred by concerned parties, such as family, teachers, social workers or police, to the Scottish Children’s Reporters Administration (SCRA) and therefore there are a number of institutions that can initiate proceedings through a referral to the SCRA. The SCRA is responsible for the Scottish Children’s Reporters (SCR), who investigate referrals and take a decision on whether the case should go to the children’s hearing. The SCRA also provides suitable accommodation for children’s hearings. The grounds for referral to the SCRA are set out in the Children’s Hearing (Scotland) Act 2011. Most referrals come from social workers or the police. A small number of referrals are also received from family members, courts or health, education or other services. It is also possible for other members of the public or even the child him/herself to make a referral.  

Following a referral, the SCR will investigate the case and determine whether a hearing is warranted. The reporter investigates the case with regard to the individual circumstances and best interests of the child. Applying a civil standard of proof in relation to non-offence grounds, the reporter instigates a hearing if a) the required grounds for referral exist, and b) compulsory measures of supervision are necessary to either protect the child, or correct his/her behaviour. If in the view of the reporter a hearing is not appropriate, then they may recommend alternative measures or individually tailored programmes[footnoteRef:48]. [48:  See section on the role of the reporter on the website of the SCRA. ] 


The competent institutions for deciding on child care/protection cases where compulsory measures are required are the children’s hearing and the courts. In Scotland, a child may be looked after under a voluntary agreement with a local authority, where the child's parents agree to the child being accommodated in this way or under compulsory measures decided by a children's hearing or a court (civil proceedings).  

Children that are placed in care by a local authority are referred to as ‘looked after children’. This can include a child to whom the local authority is providing accommodation, a child who is subject to a supervision requirement, a child who is subject to an order made, or authorisation or warrant granted in accordance with which the local authority has responsibilities as respect the child, or a child who is subject to an order made in England and Wales or Northern Ireland under which the local authority has such responsibilities[footnoteRef:49]. [49:  Children (Scotland) Act 1995, section 17(6).] 


A local authority is required to provide accommodation to a child in circumstances where no one has parental responsibility for the child, he/she is lost or abandoned, or the person who has been caring for him or her is prevented, whether or not permanently and for whatever reason, from providing the child with suitable accommodation or care[footnoteRef:50] and may also provide accommodation where the local authority considers that this would safeguard or promote the welfare of the child[footnoteRef:51]. However if a person who has parental responsibilities and rights and is willing and able to provide accommodation or arrange for accommodation to be provided, objects, the local authority cannot provide accommodation[footnoteRef:52]. Therefore, while the consent of the parents as such is not required, if they object then the local authority cannot provide accommodation. This does not apply though where the child is aged 16 years or over and agrees to be provided with the accommodation, or where a person in whose favour a residence order has been made, agrees that the child should be looked after in accommodation provided by, or on behalf of the local authority[footnoteRef:53]. [50:  Children (Scotland) Act 1995, section 25(1).]  [51:  Children (Scotland) Act 1995, section 25(2).]  [52:  Children (Scotland) Act 1995, section 25(6).]  [53:  Children (Scotland) Act 1995, section 25(7).] 


The placement of children and young people in a place of safety (a residential or other establishment provided by a local authority, a community home, a police station, a hospital or surgery, the dwelling-house of a suitable person or any other suitable place the occupier of which is so willing)[footnoteRef:54] however can only be decided by a children’s hearing or a court, by way of a warrant to detain the child or as a condition of a supervision requirement. In each case, the child has to have a history of absconding and is likely to abscond from other types of accommodation, and is likely to suffer significant harm or is likely to injure themselves and/or others if he/she absconds.  [54:  Children’s Hearings (Scotland) Act 2011, , Section 202).] 


Where a child is looked after by the local authority, it has a statutory duty to safeguard and promote the welfare of the child[footnoteRef:55]. This includes involvement in the production of a care plan, which should include detailed information about the child's care, education and health needs, as well as the responsibilities of the local authority, the parents and the child. Other aspects will include details of the child's living arrangements and the involvement (if any) of the child’s parents in decisions that may affect the child. The plan should also indicate how long the arrangement is expected to last, how it will come to an end and what will happen at the end. [55:  Children (Scotland) Act 1995, section 17(1).] 


The children’s hearing system works in close cooperation with the local authorities, who continue to have a role in proceedings before a children’s hearing or court. Social workers have a legal obligation to refer cases to the SCRA[footnoteRef:56] and to provide additional information throughout the decision making process and the hearing. Where the children’s reporter requests further information from social services, this is to be produced within 30 days[footnoteRef:57].  [56:  Children’s Hearings (Scotland) Act 2011, section 60(3).]  [57:  Information obtained from interview with representative of the SCRA.] 


Where a compulsory supervision order is made, the children’s hearing must require the order to be reviewed within a specified period, where it contains a movement restriction condition. In all other cases, the children’s hearing may require the order to be reviewed at any time[footnoteRef:58].  [58:  Children’s Hearing (Scotland) Act 2011, section 125.] 

As part of an application for an adoption order or permanence order, any reports by the local authority or adoption agency will be provided to the court. Furthermore, where a reporting officer or curator ad litem[footnoteRef:59] is appointed by the court, they may speak to anyone they so wish, including the local authority, adoption agency, social workers, or anyone who has been involved with the child. Either party to a case would also be free to cite such persons as a witness in the case. [59:  A curator ad litem is a person appointed by the court to look after the interests of a party to proceedings.] 

[bookmark: _Toc409691676]General approach towards children under administrative law: evolving capacities, best interests of the child, principle of non-discrimination
[bookmark: _Toc409691677]Main principles/objectives

Currently, the main principles/objectives when children are brought into contact with any kind of competent authorities and services, stem from the Getting it Right for Every Child (GIRFEC) guidelines. GIRFEC is a national programme to improve outcomes for all children and young people in Scotland. It provides non-binding guidelines that have been adopted by national authorities for a number of years to ensure that the child and their family is at the centre of every decision affecting them. Based on 10 core components (e.g., ensuring an integral role of children in assessment, planning and intervention processes) and a set of values and principles (e.g., promoting wellbeing, safety, listening to children’s views, ensuring confidentiality), GIRFEC promotes a shared approach and is reflected in a wide range of policies and strategies for all children[footnoteRef:60], including those under the children’s hearing system.  [60:  Scottish Government, Getting it Right for Every Child (GIRFEC) guidelines, June 2012.] 


While GIRFEC has been implemented to varying degrees across different local authorities in Scotland, under the Children and Young People (Scotland) Bill, which was introduced to the Scottish Parliament on 17 April 2013[footnoteRef:61], some parts of GIRFEC will now be laid out in statute, while others will remain as policy[footnoteRef:62]. Key areas of the GIRFEC approach, such as the Named Person (a single point of contact to help children access services, to provide information and support and to discuss and deal with issues with other agencies[footnoteRef:63]) and the Child’s Plan (sets out an overview of the child’s needs, the actions which require to be provided to meet the assessed needs, who will undertake those actions, and the desired outcomes), will therefore be set out in legislation once the Children and Young People (Scotland) Bill is approved. Other aspects such as the involvement of a ‘Lead Professional’ (where the child’s needs involve two or more agencies, one of those agencies will be appointed to ensure that the different agencies work together as a team)[footnoteRef:64], are not included in the Bill, and will therefore remain as set out in current policy and guidance[footnoteRef:65].   [61:  Children and Young People (Scotland) Bill, 19 June 2013.]  [62:  SPICe Briefing, Children and Young People (Scotland) Bill, 19 June 2013.]  [63:  Children and Young People (Scotland) Bill, section 25.]  [64:  GIRFEC Practice Briefing 2, The role of the Lead Professional.]  [65:  In particular, the Scottish Government published a Guide to Implementing Getting it Right for Every Child: Messages from pathfinders and learning partners, June 2010 (Scottish Government 2010b).
] 


The Bill also includes duties on local authorities and health boards to prepare a children’s services plan which sets out arrangements for the provision of all services having a significant impact on the wellbeing of children in that area. The plan should be designed to promote, support and safeguard the wellbeing of children in that area in a coherent way that is responsive to those children’s needs. It will be a requirement that local authorities and health boards involve a number of key service providers in the preparation of the plan, including the Scottish Children's Reporter Administration, Children’s Hearings Scotland, and the Scottish Court Service. The new duty on local authorities will be a lot broader than that set out in the Children (Scotland) Act 1995 as it will cover every children’s service and every service provided in the area by a range of organisations, which is “capable of having a significant effect on the wellbeing of children”.
[bookmark: _Toc409691678]Child’s best interests

The child’s best interests are a primary consideration accross all services, including judicial proceedings, according to the Getting it Right for Every Child (GIRFEC) non-binding guidelines (see above under main principles/objectives). While there are no specific provisions requiring that the relevant authorities take account of all interests at stake, including psychological and physical well-being and legal, social and economic interests of the child, all relevant authorities are to work together to ensure that the child is at the centre of any decision affecting them. The child is not directly involved in the assessment of his/her best interests.

The procedural rules applicable to specific tribunals also make provision for the views of the child to be heard (see Section 2.5). The views of a child are also essential at a children’s hearing and children have lots of power within that system, for example, to reject grounds of referral to the children’s hearing, or to go to court to challenge the ground of referral[footnoteRef:66]. Information gathered through hearing the views of the child allows the respective authorities to decide on the child’s best interests. There are no checklists or protocols in place to determine the child’s best interest. Where an application for judicial review is made, the procedural rules applicable to judicial review do not make provision for the views of the child to be heard or that the procedure is in any way adapted to ensure that the child’s best interests are taken into account. [66:  Children’s Hearing (Scotland) Act 2011, section 93.] 


With regard to determining the child’s best interests, the Children and Young People (Scotland) Bill proposes to create a statutory definition of ‘wellbeing’ and require that anyone assessing a child has regard to the general principle of wellbeing when it exercises functions in relation to a child who it looks after or who is in need. Wellbeing will be defined as: safe; healthy; achieving; nurtured; active; respected; responsible; and included. Ministers will issue guidance on how these wellbeing indicators are to be used to measure a child’s wellbeing. This provision will ensure that services take a holistic view of each child’s wellbeing and their needs and will exist alongside existing statutory duties to “safeguard and promote the welfare” of looked after children and children in need[footnoteRef:67]. However, it is not added to the statutory duty of the courts to consider welfare under other provisions such as where a local authority may ‘provide accommodation’ (i.e. take into care) a child in order to “safeguard and promote his/her welfare”[footnoteRef:68]. [67:  Children (Scotland) Act 1995, section 17(1)(a).]  [68:  Children (Scotland) Act 1995, section 22.] 


There is no explicit requirement to assess the best interests of each child separately in cases where more than one child is involved in the judicial proceedings. Where siblings are involved in cases coming before a children’s hearing, consideration will be given to whether separate hearings should be held, taking into account the individual circumstances of each child (differing methods of communication and/or levels of understanding).

It should be noted that the Borders, Citizenship and Immigration Act 2009 sets out a statutory duty to ensure that the UKBA functions are discharged having regard to the need to safeguard and promote the welfare of children who are in the UK[footnoteRef:69]. In all decisions affecting a child therefore relating to asylum and immigration, the best interests of the child should be a primary consideration and the views and wishes of the child should be sought and taken into account. [69:  Borders, Citizenship and Immigration Act 2009, section 55.] 


In the field of immigration and asylum, the House of Lords Joint Committee on Human Rights has recently published a report on ‘Human Rights of unaccompanied migrant children and young people in the UK’[footnoteRef:70]. One issue that was identified concerned the determination of ‘best interest’. In asylum cases it was found that immigration issues seem to supercede the best interests of the child as the Home Office will always take the immigration decision first. The report therefore concluded that there was a need for a more formal assessment of what the ‘best interest’ of the child is, since immigration concerns are too often given priority.   [70:  House of Lords Joint Committee on Human Rights, ‘Human Rights of unaccompanied migrant children and young people in the UK’.] 


For further information on the measures in place to ensure that the child’s best interests are taken into account, please see Section 2.4 below.
[bookmark: _Toc409691679]Evolving capacity

A child can be defined differently in various legal contexts. A child is defined as a person under the age of 16 years, or where it concerns a parental responsibility to provide guidance, a person under the age of 18 years[footnoteRef:71]. A child can also be defined in relation to the powers and duties of the local authority. In such cases, a child is defined as a person under the age of 16 years, but can also be a child over the age of 16 years who has not attained the age of 18 years, and in respect of whom a supervision requirement is in force[footnoteRef:72]. Young people (aged between 16 and 18) who are still subject to a compulsory supervision order can therefore still be viewed as a child. [71:  Children (Scotland) Act 1995, section 1(2).]  [72:  Children (Scotland) Act 1995, section 93(2)] 


To start with, before making any decision with respect to a child, the local authority is required to ascertain the views of the child, his/her parents, any person who is not a parent but who has parental rights, and any other person whose views the authority consider to be relevant[footnoteRef:73]. In making any decision a local authority must have regard, in so far as practicable to the views of the child concerned (if he/she wishes to express them), taking account of the age and maturity of the child, to the views of any person from which it was required to ascertain their view, and to the child’s religious persuasion, racial origin and cultural and linguistic background[footnoteRef:74]. [73:  For example under section 17(3) of the Children (Scotland) Act 1995.]  [74:  For example under section 17(4) of the Children (Scotland) Act 1995.] 


Then, while there is no general requirement for children to be heard in all matters relating to them, in each case where there is a statutory duty[footnoteRef:75] placed on a local authority, tribunal, children’s hearing or court, to have regard, in so far as practicable, to the views of the child (if he/she wishes to express them), that body must take account of the age and maturity of the child. While children aged 12 years old or more are presumed to be of sufficient age and maturity to form a view[footnoteRef:76], the relevant authorities/court will decide whether a child under the age of 12 should be allowed to express his/her view during proceedings, based on their age and maturity.  [75:  For example under section 16 of the Children (Scotland) Act 1995. ]  [76:  Children (Scotland) Act 1995, section 11(10).] 


Under the Age of Legal Capacity (Scotland) Act 1991, where a person is considered to have legal capacity to instruct a solicitor, they also have legal capacity to sue or to raise an action, or to defend, in any civil proceedings[footnoteRef:77], which include judicial review, appeals made to the sheriff courts or Court of Session against the decision of a tribunal, and cases under the children’s hearing system. If the child is over 12 years old, he/she is presumed to be of sufficient age and maturity to instruct a solicitor[footnoteRef:78]. If the child is under 12, then it is up to the solicitor to decide whether the child understands enough to have a stateable case.  [77:  Age of Legal Capacity (Scotland) act 1991, as amended, section 2(4B).]  [78:  Age of Legal Capacity (Scotland) Act 1991, as amended, section 2(4A).] 


Under the children’s hearing system, if a child is referred to the system before they are 16, but then turn 16, they are still treated as a child until and during the hearing. If the child is placed under supervision, they continue to be treated as a child when they are 17 or 18 years old[footnoteRef:79]. While in general the legislation makes provision for protection and control of children that are under the age of 16 years, support and services can also extended to those up to the age of 18 years in certain circumstances. In some circumstances there are also duties to provide support and services to those over the age of 18 years, particularly where they have been in care up until that stage. [79:  Children (Scotland) Act 1995, section 93(2)(b).] 



[bookmark: _Toc409691680]Protection from discrimination

There are no rights of redress for a child who feels that he/she has been discriminated against as the Equality Act 2010 does not apply to children.

The Equality Act 2010, brought together previous equality legislation which had transposed the main European Directives on discrimination[footnoteRef:80] into a single Act in an attempt to simplify and strengthen provisions for various factors, including age. The Equality Act 2010 includes provisions that ban age discrimination against adults in the provision of services and public functions. The ban came into force on 1 October 2012 and it is now unlawful to discriminate on the basis of age unless the practice is covered by an exception from the ban or good reason can be shown for the differential treatment (‘objective justification’). However, the ban does not apply to children under the age of 18, thereby allowing people and organisations to continune to provide different services at different rates or on different terms and conditions for children of different ages[footnoteRef:81]. The Government’s justification at the time of introducing the act for the exclusion of children from the ban was that there was no evidence of dicrimination against children, and therefore no need to protect children from age discrimination and that since a child’s age is closely related to his/her levels of development and need, it was not appropriate to apply age discrimination legislation to the treatment of children[footnoteRef:82]. [80:  Directives 2000/43/EC, 2000/78/EC, 2004/113/EC and 2006/54/EC.]  [81:  Government Equalities Office, ‘Equality Act 2010, Banning Age Discrimination in Services, An overview for service providers and customers’, at paragraph 4. ]  [82:  Scotland’s Children’s Sector Forum Briefing: Consultation about age discrimination in the UK Equality Act, May 2011.] 


Since March 2011, the ASNTS (dealing with appeals of decisions on provision of educational support) can also now hear appeals against exclusion from school where the alleged ground of exclusion is disability discrimination under the Equality Act 2010. However, a child cannot make an application to the ASNTS in their own right. Any application to the ASNTS will have to be made by the parent of the child.
[bookmark: _Toc409691681]Special protection and assistance to vulnerable children

In Scotland, there are measures in place to provide special protection and assistance in the context of judicial proceedings to unaccompanied children in asylum and immigration cases through the appointment of a guardian. Asylum seeker children, children with disabilities, homeless children and children in the care of the State are considered ‘children in need’ and as such are entitled to certain services. The children’s hearing system offers special assistance to children in need of care and protection. Finally, all children aged 16 and younger are considered vulnerable witnesses[footnoteRef:83] and are entitled to special protective measures under the Vulnerable Witnesses (Scotland) Act 2004.  [83:  Vulnerable Winesses (Scotland) Act 2004, section 11(1).] 


Where an applicant to the UK First-tier Tribunal (Asylum and Immigration) concerns an unaccompanied child, they will be appointed a ‘guardian’ by the Tribunal under the Scottish Guardianship Service (SGS), who will act as an independent advocate and assist the child during the asylum process[footnoteRef:84]. The SGS is a voluntary service which provides an advocate for children and young people (aged between 16 and 18) who are claiming asylum or have been trafficked and is available to children up to the age of 18 as well as those that are age disputed. Following a successful pilot project undertaken between September 2010 and March 2013, the SGS has been funded by the Scottish Government for three years.  [84:  It should be noted that this is not a legal guardian which is appointed by a parent or a court to act as the legal representative of the child in the event of the parent’s death, or a person appointed by a court to act as guardian in relation to the property, financial affairs or personal welfare of a person with incapacity. Instead, the role of the guardian under the SGS is to act as an independent advocate and assist the child during the asylum process.] 


The role of the guardian is to be the responsible adult and liaise with the authorities to ensure that the child or young person’s voice is heard by multiple professionals and therefore follows the model of the ‘Named Person’ but done on a voluntary basis[footnoteRef:85]. Children and young people (aged between 16 and 18) will be allocated a guardian to assist them to understand, participate and navigate the complex immigration, legal and welfare processes, act as a link between all services and professionals that are involved in their life, help the young person to understand the roles and responsibilities of these professionals, advocate on their behalf and ensure young people’s voices are heard within the various systems and to help the young person to plan for their future either in the UK or elsewhere[footnoteRef:86].  [85:  Information obtained from interview with representative of the Scottish Refugee Council.]  [86:  Scottish Guardianship Practice Framework, April 2013.] 


Whilst not a guardian in the formal legal sense, as the advocates do not have statutory powers nor do they take on parental responsibility for the child or your person, the SGS are considering whether statutory powers should be introduced in the future in order to give the service more sustainability long-term and also whether the guardian should be able to take on legal responsibility where a child is unable to give instructions to a legal representative[footnoteRef:87].   [87:  Information obtained from interview with representative of the Scottish Refugee Council.] 


Guidance Note No. 8, April 2004 deals with unaccompanied children[footnoteRef:88]. It is stated that “there is a need for careful case management and some additional cautions when adjudicators are dealing with appearances by unaccompanied children seeking asylum in the UK”. Where an unaccompanied child is not already legally represented, steps should be taken to inform the Refugee Council’s Panel of Advisers, and the Refugee Legal Centre or Immigration Advisory Service and adjourn the case for legal representation to be arranged. The child should also have an appropriate adult with them at all times during the hearings.   [88:  Guidance Note No.8 on unaccompanied children.] 


It should also be noted that due to their particular circumstances and vulnerabilities, asylum seeker children, whether unaccompanied or living with their families, children with disabilities, homeless children and children in the care of the State, amongst others, can be considered ‘children in need’[footnoteRef:89], as they require care and attention as a result of being unlikely to achieve or maintain a reasonable standard of health or development, their health or development is likely to be significantly impaired, or they are disabled. These children are therefore entitled to all the rights and services accorded to ‘children in need’ under the Children (Scotland) Act 1995. In such cases, a local authority safeguards and promotes the welfare of the child and so far as is consistent with that duty, promote the upbringing of the child by his/her family. The provision of services shall include the provision of day care for children in need. [89:  Children (Scotland) Act 1995, section 93.] 


Finally, all children aged 16 and younger are considered vulnerable witnesses[footnoteRef:90] and are entitled to special protective measures under the Vulnerable Witnesses (Scotland) Act 2004. Where a child witness is to give evidence, the court must, before the proof or other hearing at which the child is to give evidence, make an order authorising the use of special measures for the purpose of taking the child witness’s evidence or that the child witness is to give evidence without the benefit of any special measures. The special measures are taking of evidence by a commissioner, use of a live television link, use of a screen, use of a supporter, and such other measures as may be prescribed by statutory instrument[footnoteRef:91]. [90:  Vulnerable Winesses (Scotland) Act 2004, section 11(1).]  [91:  Vulnerable Witnesses (Scotland) Act 2004, section 18(1).] 

[bookmark: _Toc409691682]Monitoring mechanisms, multidisciplinary approach and training 
[bookmark: _Toc409691683]Monitoring mechanisms 

Scotland’s Commissioner for Children and Young People (SCCYP)[footnoteRef:92] has a duty to promote and safeguard the rights of children and young people, and in particular is required to keep under review the law, policy and practice relating to the rights of children in order to examine their effectiveness[footnoteRef:93]. In order to carry out such a review, the SCCYP has established the Scottish Children’s Rights Implementation Monitoring Group (SCRIMG), in partnership with the Scottish Government and Together Scotland (a coalition of NGOs)[footnoteRef:94], which meets four times a year to discuss progress in implementing the United Nations Convention on the Rights of the Child (UNCRC) and collect data. Following a UN Committee review of the UK government’s progress in implementing the UNCRC, the Scottish Government published a UNCRC action plan[footnoteRef:95]. This was followed by a progress report in 2012[footnoteRef:96] which set out the progress that had been made in implementing the 21 priority actions that had been set out in 2009. Together Scotland also publishes a separate annual report on the State of Children’s Rights in Scotland[footnoteRef:97], following consultation with professionals working with and for children across Scotland. [92:  Established under the Commissioner for Children and Young People (Scotland) Act 2003.]  [93:  Commissioner for Children and Young People (Scotland) Act 2003, section 4(2)(b).]  [94:  Together Scotland is an alliance of Scottish children’s charities that works to improve the awareness, understanding and implementation of the UNCRC. ]  [95:  Scottish Government, Do the Right Thing: a report for under 18s on Scottish Government priorities in response to the UK Concluding Observations 2008’.]  [96:  Scottish Government, Do the Right Thing: a report for under 18s on Scottish Government priorities in response to the UK Concluding Observations 2008’.]  [97: Further information is available on the website of Together Scotland.] 


The Children and Young People (Scotland) Bill also proposes to place a duty on the Scottish Ministers to advance and raise awareness of the rights of children and young people, as set out in the UNCRC, and to report every three years on what steps it and other public bodies (which include local authorities, Children’s Hearings Scotland, and the Scottish Children’s Reporter Administration, amongst others) have taken to further the rights set out in the UNCRC. At present a report is prepared every five years to report on the implementation of the UNCRC across the UK as a whole, the next one being due in 2014. SCCYP works with bodies in England, Wales and Northern Ireland in order to carry out shadow monitoring and feed into the overall UK report. 

The SCRA also has in place a number of mechanisms for monitoring. Internally, the SCRA carries out a Children and Family Survey, which seeks views on everything related to the hearing system. The Modern Apprentices Scheme[footnoteRef:98], which takes in young people for a two-year apprenticeship with the SCRA in order to look at better ways of communicating with children and young people, also produces the ‘Fit for Us’ report, which reports on the children’s hearing system. They also carry out inspections of hearing facilities, looking at the reception, waiting room and hearing room, and provide feedback on how welcoming and child friendly they are, and how they were treated by staff. The SCRA also maintains suggestion boxes at hearing locations and has a complaints procedure[footnoteRef:99].  [98:  Modern Apprentices Scheme.]  [99:  Further information is available on the website of Scottish Children’s Reporter Administration including SCRA complaints procedure. ] 


Finally, the Children’s Parliament[footnoteRef:100] in Scotland works with children up to the age of 14, in order to allow them to voice their concerns and opinions on their experience as a child growing up in Scotland. It uses creative arts in order for children to communicate their views and learn about and understand their rights under the UNCRC. The Children’s Parliament provides views on domestic legislation and policy and in particular provided views in the run-up to the introduction of the Children’s Hearings (Scotland) Act 2011, on the process overall, the provision of information and decisions.   [100: Further information is available on the website of Children’s Parliament.] 


[bookmark: _Toc409691684]Multidisciplinary measures 

In Scotland, there are a number of formalised cooperation procedures in relation to children involved in administrative judicial proceedings, both setting out a statutory duty to seek and take account of advice from other authorities, or setting out how different authorities will work together.

In terms of judicial proceedings, there is no legal obligation on the part of the court to obtain a multi-disciplinary understanding of the child. However, the children’s hearing system works in close cooperation with the local authorities. Social workers have a legal obligation to refer cases to the SCRA[footnoteRef:101] and to provide additional information throughout the decision making process and the hearing. Where the children’s reporter requests further information from social services, this is to be produced within 30 days. As part of an application for an adoption order or permanence order, any reports by the local authority or adoption agency will be provided to the court. Further, where a reporting officer or curator ad litem is appointed by the court, they may speak to anyone they so wish, including the local authority, adoption agency, social workers, or anyone who has been involved with the child. Either party to a case would also be free to cite such persons as a witness in the case. [101:  Children’s hearings (Scotland) Act 2011, section 60(3).] 


Where a case concerns the placement of a child into care, this will be heard both by a court and thereafter by the children’s hearing. While the court may grant a CPO, a children’s hearing then is arranged in order to conduct an initial hearing of the child’s case in order to determine whether the CPO should be continued. Provision is made for the courts to refer cases to the children’s hearing.

With regard to judicial proceedings before the First-tier Tribunal (Immigration and Asylum), there is a formalised cooperation procedure in place. A protocol was drafted between the SGS, Glasgow City Council Asylum Assessment Team and UKBA with the aim of improving inter-agency working, clarifying responsibility for key tasks when working with separated children and young people and clarifying procedures for ensuring that tasks are carried out effectively. This protocol plays an important role in consolidating and cementing the understanding of service providers about the role of the guardian[footnoteRef:102] and can be used where disagreements or tensions arise[footnoteRef:103]. There is also a joint protocol in place between social workers and the UKBA regarding the appointment of guardians. [102:  The role of the guardian under the SGS is to act as an independent advocate and assist the child during the asylum process, not as a legal representative.]  [103:  Information obtained through interview with representative of the Scottish Refugee Council.] 


There are also a number of formalised cooperation procedures set out in relation to the administrative processes. Under the Education (Additional Support for Learning) (Scotland) Act 2004, the education authorities have a duty to seek and take account of relevant advice and information from appropriate agencies and other persons as the education authority thinks appropriate when making a number of decisions, including that of establishing whether any child or young person has additional support needs, or requires a co-ordinated support plan[footnoteRef:104]. An education authority is also able to request the help of another agency, such as the local authority or health board, where it appears that that agency could help in the exercise of the education authority’s functions[footnoteRef:105]. [104:  Education (Additional Support for Learning) (Scotland) Act 2004, section 12(2).]  [105:  Education (Additional Support for Learning) (Scotland) Act 2004 section 23(1).] 


The Children and Young People (Scotland) Bill places a duty on certain organisation to share information in relation to a child’s plan, and not only in cases of where there is significant risk of harm. However a duty of confidentiality is placed on those with whom information is shared[footnoteRef:106].  [106:  Children and Young People (Scotland) Bill, section 27.] 


The Antisocial Behaviour etc (Scotland) Act 2004 provides the legislative framework for local authorities and the police to tackle antisocial behaviour. Where the perpetrator is a child or young person, the police will work with other partners to ensure early intervention and prevention in accordance with the Scottish Government ‘Framework for preventing antisocial behaviour’[footnoteRef:107].   [107:  Scottish Government, Promoting Positive Outcomes: Working Together to Prevent Antisocial Behaviour in Scotland.] 


No common assessment frameworks for professionals working with or for children in civil and administrative proceedings (including lawyers, psychologists, physicians, immigration officials, social workers or mediators) have been identified.
[bookmark: _Toc409691685]Interactions between criminal, civil and/or administrative judicial proceedings

There are no specific rules regarding the interaction between civil, criminal and administrative proceedings. With regard to the relationship between civil and administrative proceedings, a petition for judicial review (civil procedure) cannot be raised until all other forms of appeal and review procedures have been exhausted. With regard to the interaction between criminal and administrative judicial procedings within the context of the children’s hearing system, the Scottish Children’s Reporter (SCR) has in place a number of formal protocols with the police and the Crown Office & Procurator Fiscal Service (COPFS)[footnoteRef:108], setting out guidelines regarding which children are to be reported or jointly reported (more serious cases) to the SCRA. The Procurator Fiscal (PF) and the SCR will discuss a case and decide if it should be dealt with in the children’s hearing system or by the PF.  [108:  The Crown Office & Procurator Fiscal Service is a department of the Scottish Government, responsible for the prosecution of crime in Scotland.] 

[bookmark: _Toc409691686]Training requirements

In general, training requirements form part of an organisation's internal procedures rather than being set out in statute. Therefore, sufficient information is not available for each of the different professionals working with children. From the information identified however, there are statutory requirements regarding the training of solicitors and law firms working with children and involved in proceedings before a children’s hearing. For other professionals working with children, such as members of the ASNTS (education) and MHTS (mental health) and guardians appointed under the SGS, training is undertaken but the requirements for this are not set out in statute. No statutory training requirements were therefore identified for professionals working with children in the area of asylum and immigration, education or health.

Following the entry into force of the Children’s Hearing (Scotland) Act 2011, the Scottish Legal Aid Board (SLAB) now requires solicitors and law firms to register with the SLAB to provide children’s legal assistance under the Act. To be entered on the register, firms and solicitors are required to conform to the Code of Practice in relation to Children’s Legal Assistance Cases[footnoteRef:109]. In order to meet the registration requirements, a solicitor must demonstrate that he/she has the following competences[footnoteRef:110]: [109:  Scottish Legal Aid Board, Code of Practice in relation to Children’s Legal Assistance Cases.]  [110:  Scottish Legal Aid Board, Code of Practice in relation to Children’s Legal Assistance Cases, section 2.2.4.] 


An understanding and detailed knowledge of the provisions of the Children’s Hearing (Scotland) Act 2011 and all associated Rules and Regulations, as well as the legal assistance regime laind down in Part 19 of the Act and the Children’s Legal Assistance (Scotland) (Amendment) Regulations 2013;
An understanding of the ethos of the children’s hearing system;
Detailed knowledge or experience of representing clients at children’s hearings and related court proceedings; and
A general understanding of child development and how to communicate with children.

The Code of Practice goes on to state that “when conducting proceedings before a children’s hearing, a solicitor, whilst fulfilling his professional duties to his/her client, will respect the ethos of the children’s hearing system and acknowledge that decisions should be based on sound reasons, with the best interests of the child being paramount, and that the effective participation of all the parties involved should be promoted”[footnoteRef:111].  [111:  Scottish Legal Aid Board, Code of Practice in relation to Children’s Legal Assistance Cases, section 3.3.] 


A children’s hearing is held before a lay tribunal of three specially trained and qualified volunteers, who are members of the Children’s Panel. At least one of them must be male and at least one female, selected by and representing the local authorities. A lot of work has been carried out recently regarding the training of children’s hearing panel members, following the creation of a new national authority, Children’s Hearing Scotland, which is now responsible for the recruitment, appointment and training of panel members. Instead of 32 separate local panels, there is now one single national panel appointed by a National Convener[footnoteRef:112]. As volunteers for the Children’s Panel come from different professional backgrounds, training to be a panel member does not form part of their basic qualification. However, following selection to become a panel member, volunteers receive training in a wide range of areas including equal treatment, protecting rights, conduct of the hearing and effective communication and seeking children’s view and participation, which leads to a professional development award. This therefore covers training on interaction with children who are being interviewed or heard. The initial training course for new panel members is delivered at a number of venues across Scotland and lasts for approximately six to seven days. Training is mandatory as all panel members must successfully complete the training programme before they can sit on children’s hearings[footnoteRef:113]. Training to date has focused on communication with children. Children’s Hearing Scotland cooperates with the SCRA and training is also delivered to social work, police, teachers as part of partnership working at both the national and local level. [112:  See section on the children’s hearing system on the website of the Development Centre for Scotland, Social Work in Youth and Criminal Justice. ]  [113:  More information is available on the website of the Children’s Parliament.  ] 


The convenor (chair) of the ASNTS (education matters) will always be legally qualified. All other members also have to have professional experience of working with children with additional support needs[footnoteRef:114]. Lots of in-house training of panel members is carried out, which in the past has covered the issue of hearing the child. [114:  ASNTS, ‘A User’s Guide to the Additional Support Needs Tribunals for Scotland’.] 


Training available to members of the MHTS (mental health matters) now includes how to ensure that children’s views are heard and how they can be supported using advocacy and legal representatives. It is the view of children’s organisations in Scotland therefore that children’s rights are now “taken more seriously within mental health tribunals”[footnoteRef:115].   [115:  Together Scotland, ‘State of Children’s Rights in Scotland’, September 2012.] 


All guardians appointed by the SGS must be registered with the Office of Immigration Services Commissioner (OISC). The guardians are mentored and supervised in accordance with the OISC rules, codes and standards and the guardians must complete the required number of continuing professional development hours each year[footnoteRef:116]. [116:  The Scottish Guardianship Service, Practice Framework, April 2013, at section 2.3.] 


Regarding regular vetting of professionals working with and for children, the performance of a judge dealing with cases involving children is not subject to regular checks as such. However, all judges are required to adhere to the Statement of Principles of Judicial Ethics for the Scottish Judiciary which was revised in 2013 to clarify the ethics that guide judges in their professional and personal lives, and sets out the six principles of judicial independence, impartiality, integrity, propriety, equality and competence and diligence[footnoteRef:117]. Full-time judges are appointed by the Queen following a recommendation of the First Minister for Scotland. A complaint can be made about the personal conduct of judicial office holders by writing to the Judicial Office for Scotland[footnoteRef:118]. Judges or sheriffs can be removed from office due to inability, misbehaviour or neglect of duty, following a tribunal set up by the First Minister having heard the matter and a report being made to the Scottish Parliament seeking the removal of the judge or Sheriff in question. [117:  STATEMENT OF PRINCIPLES OF JUDICIAL ETHICS FOR THE SCOTTISH JUDICIARY.]  [118:  Rules for the investigation and determination of complaints against judicial office holders are set out in the Complaints about the Judiciary (Scotland) Rules 2011.] 


It should also be noted that under the Protection of Vulnerable Groups (Scotland) Act 2007, a list is kept of individuals that are considered to be unsuitable to work with children and vulnerable adults[footnoteRef:119]. It is an offence for any person that is included on the list to work in a child care position. Organisations are under a duty to refer individuals working in child care positions to the list where the individual is considered to have harmed a child or put a child at risk of harm.     [119:  Protection of Vulnerable Groups (Scotland) Act 2007, section 1.] 
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[bookmark: _Toc409691689]General procedural rules applicable to children involved in judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, health, administrative sanctions and offences below the MACR. 
The rules described below apply to judicial proceedings in all sectors, including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, healthcare, placement into care, and proceedings related to offences involving children below the MACR. If sector specific rules apply, they are described in a separate subheading. 
The child as a plaintiff/defendant

As set out in Section 1, the administrative justice system in Scotland is made up of judicial review, the system of tribunals and courts that deal with appeals against a wide range of decisions in specific proceedings, and internal complaint schemes of public administration authorities. While administrative decisions may be challenged by way of judicial review, which thus is a general review procedure available to all administrative proceedings irrespective of the specific sector, judicial review proceedings are subject to civil procedural rules. 

An application for judicial review can only be made to the Court of Session in accordance with the Rules of the Court of Session 1994[footnoteRef:120]. There are no specific provisions concerning children within the procedural requirements of the Rules of the Court of Session 1994 and therefore the procedure is the same irrespective of whether the applicant is an adult or a child. The procedure is therefore no different to where an adult makes an application for judicial review, as requires the applicant to draw up a petition for judicial review[footnoteRef:121]. This is to be lodged in the Court of Session along with all relevant documents. Where the decision, act or omission in question and the basis on which it is complained of is not apparent from the documents lodged with the petition, an affidavit will also be lodged with the court stating the terms of the decision, act or omission and the basis on which it is complained of[footnoteRef:122]. [120:  Rules of the Court of Session 1994, rules 58.1 to 58.10.]  [121:  Rules of the Court of Session 1994, rule 58.6(1).]  [122:  Rules of the Court of Session 1994, rule 58.6(4).] 

[bookmark: _Toc409691690]Procedural capacity 

Regarding the age at which a child can make an application for judicial review, the provisions of the Age of Legal Capacity (Scotland) Act 1991 apply. Where a person is considered to have legal capacity to instruct a solicitor, they also have legal capacity to sue or to raise an action, or to defend, in any civil proceedings[footnoteRef:123], which therefore includes an application for judicial review. A person under the age of 16 years has legal capacity to instruct a solicitor, in connection with any civil matter, only where that person has a general understanding of what it means to do so[footnoteRef:124]. A person who is 12 years of age or more is presumed to be of sufficient age and maturity to have such an understanding. Therefore, where a child is under 12 years of age and is considered not to have such legal capacity, he/she would not have capacity to make an application him/herself and therefore the application would have to be made by his/her legal representative. Further in the text the child’s procedural capacity is referred to as ‘legal capacity’, which is the wording of Scottish law. For more information see the Study to collect data on children’s involvement in civil judicial proceedings [123:  Age of Legal Capacity (Scotland) act 1991, as amended, section 2(4B).]  [124:  Age of Legal Capacity (Scotland) act 1991, as amended, section 2(4A).] 


In administrative judicial proceedings, unless otherwise specified below in relation to the specific tribunal proceedings, the general rule is that a child can be a party to the proceedings from the age of 12 years, and therefore has the capacity to initiate judicial proceedings (procedural capacity). This includes making an application to a tribunal or a court, or for judicial review, seeking review of an administrative decision. There are no specific rules giving the judge or court discretionary power to grant dispensation as to the minimum age at which a child can bring a case before a court. However, a child under 12 years of age may be considered to be of sufficient age and maturity to have an understanding of what it means to bring a case before a court, and thus allowed to do so. Aside from this requirement regarding the child’s understanding, there are no conditions or limits attached to a child participating in judicial proceedings.

Once a child turns 16 years of age, he/she would no longer be a child and therefore can make his/her own decisions. Turning 18 does not therefore affect proceedings as by this age they will already have been able to make their own decisions.
[bookmark: _Toc409691691]Legal representation

A child has the choice to be represented in administrative judicial proceedings by a solicitor, or by any person who, had the child lacked that capacity, would have had the responsibility to act as his/her legal representative, i.e. usually the parents. In the event of a parent’s death, a court can appoint a guardian to act as the legal representative of the child. Where a child decides not to be represented by another person, he/she may represent him/herself where he/she has legal capacity (presumed from the age of 12). With regard to the conditions attached to representation of the child by a legal representative, the legal representative would have to be satisfied that the child has a general understanding of what it means to raise the action, and is in a position to give instructions[footnoteRef:125]. [125:  Age of Legal Capacity (Scotland) act 1991, as amended, section 2(4A).] 


Besides legal representation, there are a number of possibilities for a child to receive special support during administrative judicial proceedings. In proceedings before the sheriff courts or Court of Session, the child may request the court to allow someone to assist them in the conduct of proceedings (lay support for party litigants, lay representatives) or the court may appoint a curator ad litem (an officer of the court) for the purpose of protecting (independently from parents/guardians) the interests of the child. In sectors dealt with by the children’s hearing system (placement of children into care, offences committed by children below the age of criminal responsibility (MACR) and anti-social behaviour), special support is made available in the form of accompanying persons, safeguarders and the Children’s Advocacy Service. In the area of asylum, guardians are appointed to act as an independent advocates to assist the child during the asylum process, rather than be a legal representative for the child. The right to legal representation and assistance is discussed in Section 2.6.
The child as a witness/subject of proceedings

No specific provision is made regarding the child as a witness or as the subject of proceedings.
[bookmark: _Toc409691692]Procedural rules applicable to children involved in asylum and migration proceedings
The child as a plaintiff/defendant/subject of proceedings

The UK Border Agency (UKBA) is responsible for taking decisions on asylum applications under the Nationality, Immigration and Asylum Act 2002. If the Home Office[footnoteRef:126] refuses an application for asylum, entry to, or leave to remain in the UK, the decision can be appealed to the First-tier Tribunal (Immigration and Asylum Chamber), which hears appeals against decisions made in immigration, asylum and nationality matters[footnoteRef:127]. Where a decision is made in respect of a person, he/she may appeal to the tribunal, which therefore provides that a person as the subject of the proceedings can appeal[footnoteRef:128]. An appeal can also be made against a decision to deport someone already in the UK. There is also a Special Immigration Appeals Commission (SIAC) which specifically deals with appeals against decisions made by the Home Office to deport, or exclude, someone from the UK on national security grounds, or for other public interest reasons[footnoteRef:129].  [126:  A Ministerial Department of the UK Government.]  [127:  Immigration and Asylum Tribunal guidance.]  [128:  Nationality, Immigration and Asylum Act 2002, section 82(1).]  [129:  Special Immigration Appeals Commission Tribunal guidance.] 


Where an application for British citizenship under the British Nationality Act 1981 is refused, there is no right of appeal against the Home Office’s decision. However, if the applicant considers the decision to be incorrect, they can apply for it to be reconsidered, enclosing the appropriate fee[footnoteRef:130]. A child can register as a British citizen if they meet the requirements of the British Nationality Act 1981. Where a child is over 10 years of age they will have to show that they are of good character[footnoteRef:131]. Registration can be granted based on entitlement or discretion of the UKBA, and in such cases the UKBA will consider the circumstances of the child's case and whether it is reasonable for them to be registered as a British citizen[footnoteRef:132]. [130:  UKBA, ‘What if my application is refused?’.]  [131:  UKBA, ‘Good character requriement’. ]  [132:  UKBA, ‘Can I register a child aged under 18 as a British citizen?’.] 


Applicants for some types of visa have full rights of appeal if their application is refused. Where the applicant has a right of appeal, the UKBA will send the relevant appeal forms with the Notice of Immigration Decision in order that an appeal can be made to the First-tier Tribunal (Immigration and Asylum Chamber). This is therefore the same procedure as for asylum cases (see above). However, where a visa application is refused under the point-based system[footnoteRef:133], only an administrative review is available. An administrative review is simply the process by which the applicant asks the UKBA to check that there has not been an error in refusing the visa application. The review will look at whether the claimed points were correctly assessed by the entry clearance officer[footnoteRef:134].  [133:  The points-based system covers migrants from outside the EEA and requires them to pass a points assessment before they can get leave to work in the UK. The system has four different tiers which set out the number of points the migrant needs and how these are awarded depending on whether they are a highly skilled worker, skilled worker, student or temporary worker. Further information is available on the website of the UK Boarder Agency. ]  [134:  UKBA, ‘Appeals – visas and entry clearance’.] 


The Asylum and Immigration (Procedure) Rules 2005 for First-tier Tribunal set out the procedure for the First-tier Tribunal. The procedure is the same irrespective of whether the applicant is an adult or a child. There is no specific provision regarding the age at which a child can make an appeal to the tribunal or what happens when a child attains the age of 18 during the proceedings. Section 38(3) of the Rules however regulates how a child may make an appeal as it specifies that in the case of an applicant who is a child (up to the age of 16 years) or is for any other reason incapable of acting, the application to the tribunal must be signed by a person acting on his or her behalf. There are no conditions attached to representation of the child by a legal representative or guardian. 

There is also a further right of appeal to the Upper Tribunal in certain circumstances, whereby either the appellant or respondent may apply for permission to appeal to the Upper Tribunal.[footnoteRef:135] A party seeking permission to appeal to the Upper Tribunal must make a written application to the Tribunal for permission to appeal within five days of receiving notification of the decision. If this is refused, they may apply to the Upper Tribunal for permission to appeal. The procedural rules for the Upper Tribunal are set out in the Tribunal Procedure (Upper Tribunal) Rules 2008. The procedure is the same irrespective of whether the appellant is an adult or a child and therefore there are no child-specific provisions. Thereafter, there is a right of appeal to the Court of Session. Applications to the Upper Tribunal for permission to appeal to the Court of Session must be made in writing identifying the alleged error or errors of law and stating the result requested within the relevant time limit[footnoteRef:136]. [135:  Asylum and Immigration (Procedure) Rules 2005, Part 3.]  [136:  Tribunal Procedure (Upper Tribunal) Rules 2008, Rule 44.] 

The child as a witness

A child can also appear as a witness during hearings of the asylum and immigration tribunal. Guidance issued by the Senior President of Tribunals regarding Child, Vulnerable Adult and Sensitive Witnesses[footnoteRef:137] states that a child will only be required to attend as a witness and give evidence at a hearing where the tribunal determines that the evidence is necessary to enable the fair hearing of the case and their welfare would not be prejudiced by doing so. It is not specified at what age a child can appear as a witness during hearings of the asylum and immigration tribunal.  [137:  Tribunal Judiciary, Practice Direction, First Tier and Upper Tribunal, Child, Vulnerable Adult and Sensitive Witnesses.] 

[bookmark: _Toc409691693]Procedural rules applicable to children involved in education proceedings
The child as a plaintiff/defendant

With regard to the right of appeal from a decision of an Education Appeal Committee to the sheriff courts[footnoteRef:138], only a parent who made the reference to the Education Appeal Committee or a young person (aged 16 and over) can appeal to the Sheriff against the decision of the appeal committee on that reference[footnoteRef:139]. There are therefore no rules on the child, who is younger than 16, as a plaintiff/defendant. A child under 16 years can only be a witness or the subject of proceedings. As explained under procedural capacity above, once a child turns 16 years of age, he/she would no longer be a child and therefore can make his/her own decisions.  [138:  Education (Scotland) Act 1980, section 28F(1) and 28H(6).]  [139:  Education (Scotland) Act 1980, section 28F(1).] 


In some cases concerning education, where a child requires additional support with their education, which is set out in a Co-ordinated Support Plan (CSP)[footnoteRef:140], the appeal will be heard by the Additional Support Needs Tribunal for Scotland (ASNTS). The ASNTS hear cases involving children and young people who face barriers to learning. The tribunals were established in November 2005[footnoteRef:141] and consider appeals made by parents and young people (i.e. age 16 years, and over) against decisions of education authorities regarding the provision of educational support, and involving children who have, or are entitled to, a coordinated support plan (CSP). Whilst in general, a child can be a party to administrative judicial proceedings from the age of 12 years, and therefore has the capacity to initiate judicial proceedings, only young people (aged 16 and over) can make an application to the ASNTS, and therefore appear as a plaintiff or defendant. A child under 16 years can therefore only be a witness or the subject of proceedings (see below). [140:  A Co-ordinated Support Plan is a statutory document which sets out how the education authorities and other authorities will co-ordinate with each other in order to provide the additional support that the child requires with their education.   ]  [141:  Education (Additional Support for Learning) (Scotland) Act 2004, section 17.] 


The grounds of appeal are set out in the Education (Additional Support for Learning) (Scotland) Act 2004. The following cases can be referred to the tribunal[footnoteRef:142]:   [142:  Education (Additional Support for Learning) (Scotland) Act 2004, section 18.] 


Specific decisions, failures or information of an education authority in relation to the child or young person's co-ordinated support plan (decisions in relation to the information contained in the co-ordinated support plan and failures or refusals to review the co-ordinated support plan);
Refusal of a placing request either where a co-ordinated support plan exists, where the need for a co-ordinated support plan is established but the co-ordinated support plan is not yet prepared, or and where a co-ordinated support plan has been refused and that decision has been referred to the tribunal.
The tribunal can consider a reference from a parent of a child with additional support needs[footnoteRef:143]. A young person (aged 16 or 17) can make their own reference to the tribunal.   [143:  ’Parent’ is defined in section 135 of the Education (Scotland) Act 1980 as ““parent” includes guardian and any person who is liable to maintain or has the actual custody of a child or young person”.] 

The ASNTS will also in certain circumstances hear references about placing requests, and since March 2011, can also hear appeals against exclusion where the alleged ground of exclusion is disability discrimination under the Equality Act 2010.
The child as a witness

In appeals to the Sheriff Court from a decision of the Education Appeal Committee, all children aged 16 and younger are considered vulnerable witnesses[footnoteRef:144] and are entitled to special protective measures under the Vulnerable Witnesses (Scotland) Act 2004[footnoteRef:145].  [144:  Vulnerable Winesses (Scotland) Act 2004, section 11(1).]  [145:  As explained in Section 1, the special measures are taking of evidence by a commissioner, use of a live television link, use of a screen, use of a supporter, and such other measures as may be prescribed by statutory instrument.] 


The ASNTS may require any person to attend proceedings for the purposes of giving evidence[footnoteRef:146]. The ASNTS may permit a child under the age of 12 to give evidence only where it considers that the evidence of the child is necessary to enable a fair and just hearing of the reference, and that the welfare and interests of the child will not be prejudiced by doing so[footnoteRef:147].  [146:  Education (Additional Support for Learning) (Scotland) Act 2004, Sch.1, para.13(1).]  [147:  Additional Support Needs Tribunals for Scotland (Practice and Procedure) Rules 2006, 33(1).] 

The child as a subject of proceedings

With regard to appeals to the Sheriff Court against a decision of the Education Appeal Committee, no child under the age of 16 has access to appeal. There are no specific rules on the child as a subject in these proceedings.

Under the Education (Additional Support for Learning) (Scotland) Act 2004, also no child under the age of 16 years has access to appeal before the ASNTS, as an appeal has to be raised by the parent[footnoteRef:148]. A child until he or she turns 16 cannot therefore bring a claim before the ASNTS. Further if the ‘parent’ is the local authority then effectively the claimant and the respondent would be the same, which does not provide an independent hearing. [148:  Education (Additional Support for Learning) (Scotland) Act 2004, section 7(3).] 


Since the ASNTS has had the power also to hear Equality Act 2010 issues, there exists a discrepancy as a child over the age of 12 years is able to bring a case but only concerning Equality Act 2010 issues, not concerning issues regarding additional support needs. However, the same case may have both Equality Act 2010 issues and concern additional support needs yet the child can only raise an appeal regarding one issue and not the other[footnoteRef:149]. [149:  Information obtained from interview with practitioner in the field of education law.] 

[bookmark: _Toc409691694]Procedural rules applicable to children involved in health proceedings
The child as a plaintiff/defendant/subject of the proceedings

In general, a child under 16 may consent on his or her own behalf to any surgical, medical or dental procedure if a qualified medical practitioner deems him or her capable of understanding the nature and the possible consequences of the procedure or treatment[footnoteRef:150]. Where possible though, parents should still be involved in discussions. Medical practitioners should therefore look for signs that the child can consent from when the child is about 12 years old[footnoteRef:151]. A child’s consent is also required for any examination or treatment ordered by a children’s hearing or a court as part of a warrant or supervision requirement[footnoteRef:152]. However, as there are no judicial appeal procedures other than judicial review in the field of health care, the procedural rules applicable to the Mental Health Tribunal for Scotland (MHTS) in the field of mental health care are only dealt with below. [150:  Age of Legal Capacity (Scotland) Act 1991, section 2(4).]  [151:  Mental Health (Care and Treatment) (Scotland) Act 2003: Code of Practice Volume 1.]  [152:  Children’s Hearings (Scotland) Act 2011, section 186.] 


The MHTS, which was established in October 2005 under the Mental Health (Care and Treatment) (Scotland) Act 2003 considers references concerning applications for compulsory treatment orders (CTOs) and appeals against compulsory measures under the Act. The Mental Health Tribunal for Scotland (Practice and Procedure) Rules 2005, as amended, regulate the procedures of MHTS. There are no specific provisions concerning children within the procedural requirements of the Rules and therefore the procedure is the same irrespective of whether the applicant is an adult or a child. There is no specific provision regarding the age at which a child can make an appeal to the tribunal or what happens when a child attains the age of 18 during the proceedings. 

Certain decisions of the tribunal can be appealed to the Sheriff Principal[footnoteRef:153] by a relevant party and can include, for example, a decision to refuse an application for revocation of a short term detention certificate; a decision to make or refuse to make a compulsory treatment order (CTO); a decision to make an interim CTO. A ‘relevant party’ can include the person to whom the decision relates (thus, the child), that person’s named person, any guardian[footnoteRef:154] of the person, the mental health officer or the person’s responsible medical officer[footnoteRef:155]. There is a further right of appeal against the decision of the Sheriff Principal, to the Court of Session. [153:  Decisions that can be appealed are listed in the Mental Health (Care and Treatment) (Scotland) Act 2003, section 320.]  [154:  A guardian is a person appointed by a parent or a court to act as the legal representative of the child in the event of the parent’s death, or a person appointed by a court to act as guardian in relation to the property, financial affairs or personal welfare of a person with incapacity.]  [155:  Mental Health (Care and Treatment) (Scotland) Act 2003, section 320(5). ] 


Part 7 of the Mental Health (Care and Treatment) (Scotland) Act 2003 covers CTOs, Part 9 of the Act makes provision for compulsion orders and Part 10 of the Act covers compulsion order and restriction order and provides that a patient or the patient’s named person may apply to the tribunal for an order conditionally discharging the patient, revoking a restriction order, and/or varying or revoking a compulsion order to which the patient is subject[footnoteRef:156]. Provision is also made for the patient or the patient’s named person to appeal to the tribunal against variation of conditions or recall of a conditional discharge[footnoteRef:157]. Under Part 11, a patient or their named person may appeal to the tribunal for revocation of a hospital direction or a transfer for treatment direction[footnoteRef:158]. A named person in relation to a child is the person who has parental rights and responsibilities in relation to the child, the local authority in whose care the child is, or in any other case, the child’s primary carer[footnoteRef:159]. [156:  Mental Health (Care and Treatment) (Scotland) Act 2003, section 192.]  [157:  Mental Health (Care and Treatment) (Scotland) Act 2003, sections 201 and 204.]  [158:  Mental Health (Care and Treatment) (Scotland) Act 2003, section 214.]  [159:  Mental Health (Care and Treatment) (Scotland) Act 2003, section 252.] 


Where the patient is subject to a compulsion order and a restriction order, a hospital direction or a transfer for treatment direction, there is a direct right of appeal to the Court of Session against certain decisions of the Tribunal. Those decisions are specified in section 322 of the Mental Health (Care and Treatment) (Scotland) Act 2003 and include a decision to make an order revoking a compulsion order; a decision to make an order revoking a restriction order; a decision to make an order varying a compulsion order; a decision to make an order conditionally discharging a patient; and a decision under section 193 of the 2003 Act to make no order. The individual decisions which can be appealed against are specified in section 322(1) of the 2003 Act. Again, only a relevant party may appeal to the Court of Session, which would therefore include a child where he/she is the person to whom the decision relates. 

Section 324 of the Mental Health (Care and Treatment) (Scotland) Act 2003 specifies the grounds upon which an appeal may be made to the Sheriff Principal or the Court of Session. The grounds of appeal are that the decision was based on an error of law, that there has been a procedural impropriety in the conduct of any hearing by the tribunal on the application, that the tribunal has acted unreasonably in the exercise of its discretion, and that the tribunal’s decision was not supported by the facts found to be established by the tribunal.
The child as a witness

No specific provision is made regarding the child as a witness.
[bookmark: _Toc409691695]Procedural rules applicable to children involved in proceedings for placement into care
The child as a plaintiff/defendant/subject of proceedings

In Scotland, a child may be placed in care under a voluntary agreement with a local authority or under compulsory measures decided by a children's hearing or a court (civil proceedings). Decisions regarding the placement of children into care (compulsory measures) can only be taken by a court or a decision of a children’s hearing. Such decisions, and rights of appeal against these are therefore governed by the procedural laws of the ordinary courts and the children’s hearing. While the children’s hearing is a tribunal, the proceedings are defined as civil proceedings rather than administrative proceedings.

A child may be referred by concerned parties, such as family, teachers, social workers or police, to the Scottish Children’s Reporters Administration (SCRA) and therefore there are a number of institutions that can initiate proceedings in child protection cases. Following a referral, the Scottish Children’s Reporter (SCR) will investigate the case and determine whether a hearing is warranted. If in the view of the reporter a hearing is not appropriate, then they may recommend alternative measures or individually tailored programmes[footnoteRef:160]. [160:  See section on the role of the reporter on the website of the SCRA. ] 


Under the Age of Legal Capacity (Scotland) Act 1991, where a person is considered to have legal capacity to instruct a solicitor he/she also has legal capacity to defend any civil proceedings[footnoteRef:161] and therefore can be sued. A person who is 12 years of age or more is presumed to be of sufficient age and maturity to have such an understanding. Therefore, where a child is under 12 years of age and is considered not to have legal capacity, he/she would not have capacity to defend civil proceedings and therefore the case would have to be brought against his/her legal representative. [161:  Age of Legal Capacity (Scotland) Act 1991, as amended, section 2(4B).] 


Either the child, where he/she has legal capacity, a relevant person in relation to the child or a safeguarder, a person who is appointed by the children’s hearing to safeguard the interests of the child during the proceedings by providing support and advice, may appeal a decision of a children’s hearing to the Sheriff[footnoteRef:162]. An appeal must be made before the expiry of the period of 21 days beginning with the day on which the decision is made[footnoteRef:163]. The reporter must be informed in writing that an appeal will be made to the Sheriff Court. The child will be required to sign the appeal documents if they are taking the appeal, or a safeguarder can also sign on behalf of the child (see Section 2.6). The appeal must then be lodged with the Clerk of the Sheriff Court. There is also a right of review. A supervision order has to be reviewed within 12 months, but the local authority and the child or relevant person can ask for a review to take place earlier, after three months. The local authority can ask for an earlier review at any point and the hearing can also set a review date at an earlier point. [162:  Children’s Hearing (Scotland) Act 2011, section 154(1).]  [163:  Children’s Hearing (Scotland) Act 2011, section 154(5).] 


Following an appeal to the Sheriff, a further right of appeal exists to the Sheriff Principle, and thereafter to the Court of Session, by way of stated case either on a point of law, or in respect of any irregularity in the conduct of the case. An appeal against a Sheriff’s decision to a higher court therefore cannot reopen discussion on the facts of the case but is confined to dispute about how the Sheriff has interpreted, or applied, the law. There is no right of appeal to a higher court against a Sheriff’s decision to make a child protection order or a children’s hearing’s decision to continue a child protection order. A person with parental rights or other relevant person may make an application to have a child protection order varied or set aside before the children’s hearing on the second working day after implementation of the order or within two working days of a hearing’s decision to continue a child protection order.

Under the children’s hearing system, if a child is placed under supervision, they continue to be treated as a child when they are 17 or 18 years old[footnoteRef:164]. While in general the legislation makes provision for protection and control of children and young people that are under the age of 16 years, support and services is also extended to those up to the age of 18 years in certain circumstances. In some circumstances there are also duties to provide support and services to those over the age of 18 years, particularly where they have been in care up until that stage. [164:  Children (Scotland) Act 1995, section 93(2)(b).] 

The child as a witness

A child can participate as a witness in a children’s hearing. Children aged 16 and younger are considered as vulnerable witnesses[footnoteRef:165] and are entitled to special protective measures under the Vulnerable Witnesses (Scotland) Act 2004, which include the use of a live television link and use of a screen amongst other measures. It should be noted that the Victims and Witnesses (Scotland) Bill which was introduced to the Scottish Parliament on 6 February 2013, proposes to amend the Vulnerable Witnesses (Scotland) Act 2004, in order that the age at which a child is considered a vulnerable witness is raised from 16 years to 18 years[footnoteRef:166].   [165:  Vulnerable Witnesses (Scotland) Act 2004, section 11(1).]  [166:  Victims and Witnesses (Scotland) Bill 2003, section 18. ] 

[bookmark: _Toc409691696][bookmark: _Toc338234111][bookmark: _Toc360175786]Provision of information 
[bookmark: _Toc409691697]General procedural rules applicable to children involved in administrative judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, healthcare, placement into care, proceedings related to offences involving children below the MACR and administrative sanctions.
The rules described below apply to judicial proceedings in all sectors, including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, healthcare, placement into care, and proceedings related to offences involving children below the MACR. If sector specific rules apply, they are described in a separate subheading.
The child as a plaintiff/defendant/witness/subject of proceedings

Judicial review is a general review procedure available to all administrative proceedings irrespective of the specific sector, though is subject to civil procedural rules. Under the Rules of the Court of Session 1994, which set out the procedural requirements for judicial review, there are no specific measures regarding the provision of information to children and therefore no specific rules to ensure that a child is promptly and adequately informed of their rights and obligations. Thus there are also no specific statutory or policy provisions on the child’s right to information with respect to the consequences of participating in judicial review proceedings. Nor are there any specific statutory or policy provisions to ensure that information is effectively delivered to a child or in a child-friendly manner in a language children understand. No specific codes of conduct or policy guidelines for professionals regarding the provision of information to children have been identified. No specific statutory or policy provisions have been identified to ensure that parents, guardians, or guardians ad litem, other legal representatives (e.g. adult relative) and lawyers are informed about all aspects of judicial review proceedings. 

No general or area-specific measures have been identified regulating the provision of information for children resident in another Member State. There are also no general or area-specific arrangements in place in order to protect the best interests of a child where they are resident in a different Member State. 

With regard to general policy provisions, Getting it Right for Every Child (GIRFEC) is an approach that has been adopted by national authorities for a number of years to ensure that the child or young person and their family, is at the centre of every decision affecting them, including being informed of their rights by professionals across all services (see Section 1). The Children (Scotland) Act 1995 also makes provision for the publication of information about services for children. Under the Act, local authorities are required to prepare and publish information about relevant services which are provided by them for or in respect of children in their area or by any other local authority for those children. Local authorities must also, where they consider it appropriate, publish information about services which are provided by voluntary organisations and by other persons for those children[footnoteRef:167]. While it is not specified in the legislation, it is presumed that such information would include details of how to access the relevant services. It should also be noted that local authorities are required, under section 19 of the Children (Scotland) Act 1995, to prepare and publish a plan for the provision of relevant services for or in respect of children in their area. [167:  Children (Scotland) Act 1995, section 20.] 


SCCYP has a statutory duty to promote and raise awareness, and therefore has a number of information services that provide information and advice to children about their rights and available support services. SCCYP has produced a number of web-based tools in order to get information to children, including information on children’s rights and an illustrated guide of children’s rights in pictures[footnoteRef:168]. The Golden Rules of Participation are a set of principles geared towards external services working with children in order to help those working with, and for, children and young people. The SCRA also produce a ‘Your Rights’ card and letter, which are deliberately worded for children and designed for different ages. Other tools that have been developed include a DVD and the use of flashcards.  [168:  Web-based tools for informing children, available at http://www.sccyp.org.uk/ (last accessed 8 August 2013).] 

[bookmark: _Toc409691698]Procedural rules applicable to children involved in asylum and migration proceedings
The child as a plaintiff/defendant

There are no specific measures regarding the provision of information to children during proceedings before the UK First-tier Tribunal (Asylum and Immigration). If the UKBA refuses an application for asylum, entry to, or leave to remain in the UK, the decision notice will contain details of the right to appeal and how an appeal should be made. There are no specific statutory or policy provisions to ensure that information is effectively delivered to a child, or to provide information in a child-friendly manner in a language children understand. No specific codes of conduct or policy guidelines for professionals regarding the provision of information to children have been identified.

A party to the hearing (which can include a child) is to be given notice of the time and date of the hearing and provided with information and guidance regarding attendance at the hearing, lodging of documents and the right of representation and attendance, a statement explaining the possible consequences of non-attendance, notification of the need for an interpreter or other assistance at the hearing, and a statement explaining the right to make representations[footnoteRef:169]. There are no specific statutory or policy provisions however on the child’s right to information with respect to the consequences of participating in the tribunal proceedings. No specific statutory or policy provisions have been identified also to ensure that that parents, guardians, or guardians ad litem, other legal representatives (e.g. adult relative) and lawyers are informed about all aspects of judicial proceedings, unless they are making the application on behalf of the child.  [169:  Additional Support Needs Tribunals for Scotland (Practice and Procedure) Rules 2006, rule 25.] 

The child as a witness/subject of proceedings

No specific provisions were identified in relation to the provision of information to witnesses and subject of proceedings who are children. 
[bookmark: _Toc409691699]Procedural rules applicable to children involved in education proceedings
The child as a plaintiff/defendant

As stated above in Section 2.1, a child until the age of 16 does not have a right of appeal to the Sheriff Court against a decision of the Education Appeal Committee as only the parent who made the reference to the Education Appeal Committee can make an appeal. A child would therefore only be involved as the subject of proceedings.

Where an appeal is made to the Sheriff Court, this is to be made by way of summary application, which needs to be lodged within 28 days from the date of receipt of the decision of the appeal committee[footnoteRef:170]. Summary application procedure generally applies where a statute dealing with a specific subject matter provides for an application to be made to the Sheriff Court for an order or other decision of the court. The detailed rules of procedure are contained in the Summary Application Rules of 1999[footnoteRef:171], as amended. There are no specific provisions concerning children within the procedural requirements of the Summary Application Rules of 1999 and therefore there are no specific measures regarding the provision of information to children and or to ensure that a child is promptly and adequately informed of their rights and obligations. As a child does not have a right of appeal, there are no specific statutory or policy provisions on the child’s right to information with respect to the consequences of participating in summary application proceedings. There are no specific statutory or policy provisions to ensure that information is effectively delivered to a child, or to provide information in a child-friendly manner in a language they understand. No specific codes of conduct or policy guidelines for professionals regarding the provision of information to children have been identified. No specific statutory or policy provisions have been identified to ensure that parents, guardians, or guardians ad litem, other legal representatives (e.g. adult relative) and lawyers are informed about all aspects of summary application proceedings. [170:  Education (Scotland) Act 1980, section 28F(3).]  [171:  Act of Sederunt (Summary Applications, Statutory Applications and Appeals Etc. Rules) (S.I.1999 No.929).] 


A child does not have the right to participate as a plaintiff or defendant in appeals to the ASNTS as only parents and young people (i.e. age 16 years, and over) may appeal against decisions of education authorities in areas that fall within the remit of the ASNTS. A child (up to 16 years of age) would therefore only be involved as the subject of proceedings.

Notice of hearing, relevant paperwork and a copy of the decision of the tribunal will be sent to the parties to the appeal[footnoteRef:172]. However, there are no specific statutory or policy provisions on the child’s right to information with respect to the consequences of participating in proceedings before the ASNTS. There are no specific statutory or policy provisions to ensure that information is effectively delivered to a child, or to provide information in a child-friendly manner in a language they understand. No specific codes of conduct or policy guidelines for professionals regarding the provision of information to children have been identified. [172:  Education (Additional Support for Learning) (Scotland) Act 2004, Sch.1, para.14.] 

The child as a witness

In appeals to the Sheriff Court from a decision of the Education Appeal Committee, all children aged 16 and younger are considered vulnerable witnesses[footnoteRef:173] and are entitled to special protective measures under the Vulnerable Witnesses (Scotland) Act 2004. No specific provisions were identified in relation to the provision of information to witnesses who are children.  [173:  Vulnerable Winesses (Scotland) Act 2004, section 11(1).] 

The child as a subject of proceedings

With regard to appeals to the Sheriff Court against a decision of the education appeal committee, no child under the age of 16 can appeal a decision of the Education Appeal Committee. There are no specific rules of the child as a subject of proceedings. As stated above in Section 2.1, a child also does not have a right of appeal to the ASNTS as only parents and young people (i.e. age 16 years, and over) may appeal against decisions of education authorities in areas that fall within the remit of the ASNTS. A child would therefore only be involved as the subject of proceedings.

The ASNTS is under no obligation to provide notice of hearing, paperwork or a copy of the decision to the child. Such information will be sent to the parties to the appeal[footnoteRef:174], who can then report back as they wish to the child[footnoteRef:175]. Therefore there are no specific statutory or policy provisions to ensure that information is effectively delivered to a child, or to provide information in a child-friendly manner in a language they understand. No specific codes of conduct or policy guidelines for professionals regarding the provision of information to children have been identified. [174:  Education (Additional Support for Learning) (Scotland) Act 2004, Sch.1, para.14.]  [175:  Information obtained from interview with practitioner in field of education law.] 

[bookmark: _Toc409691700]Procedural rules applicable to children involved in mental health proceedings
The child as a plaintiff/defendant/subject of proceedings

Notice of applications to the MHTS are to be sent to the patient (who may be a child), the patient’s named representative, any guardian of the patient, the mental health officer, the patient’s primary carer, any curator ad litem (appointed in respect of the patient by the tribunal to independently represent the best interests of the patient) and any other person appearing at the tribunal to have an interest in the application. Such persons are to be afforded the opportunity of making representations (orally or in writing) and of leading, or producing, evidence. Notice of appeals to the tribunal is given to the patient, the patient’s named person and the respondent in the appeal. Following a decision of the tribunal, notice of the decision and information explaining any right of appeal against the tribunal’s decision, including any time limited which may apply, are to be sent to the parties and such other relevant person as the tribunal may direct, as soon as reasonably practicable[footnoteRef:176]. [176:  Mental Health Tribunal for Scotland (Practice and Procedure) (No.2) Rules 2005, rule 72(3) and (4).] 


Under the Mental Health (Care and Treatment) (Scotland) Act 2003, managers of a hospital are to take all reasonable steps to ensure that the patient, including a child, understands the relevant matters (which include the provisions under which they are being detained and any right to make an application, or appeal to the tribunal, amongst other matters), is supplied with material appropriate to the patient’s needs (and in a form that is appropriate to those needs and permanent) from which the patient may refresh their understanding of those matters, and is informed of the availability of independent advocacy services[footnoteRef:177]. Following a decision of the tribunal, notice of the decision and information explaining any right of appeal against the tribunal’s decision, including any time limited which may apply, are to be sent to the parties and such other relevant person as the tribunal may direct, as soon as reasonably practicable[footnoteRef:178]. [177:  Mental Health (Care and Treatment) (Scotland) Act 2003, section 260(2).]  [178:  Mental Health Tribunal for Scotland (Practice and Procedure) (No.2) Rules 2005, rule 72(3) and (4).] 


While there is a general right therefore to receive information which is to be provided in a form appropriate to the needs of the patient, there are no specific statutory or policy provisions to ensure that information is effectively delivered to a child, or to provide information in a child-friendly manner in a language children understand. No specific codes of conduct or policy guidelines for professionals regarding the provision of information to children have been identified. There are also no specific statutory or policy provisions on the child’s right to information with respect to the consequences of participating in the tribunal proceedings.
The child as a witness

No specific provisions were identified in relation to the provision of information to witnesses who are children. 
[bookmark: _Toc409691701]Procedural rules applicable to children involved in proceedings for placement into care
The child as a plaintiff/defendant

There are no specific rules regarding the child as a plaintiff or defendant in proceedings before a children’s hearing as in these proceedings children are involved usually as the subject of proceedings.
The child as a witness

A child can participate as a witness in a children’s hearing. Children aged 16 and younger are considered as vulnerable witnesses[footnoteRef:179] and are entitled to special protective measures under the Vulnerable Witnesses (Scotland) Act 2004, which include the use of a live television link and use of a screen amongst other measures. As a witness is generally not a party to an action, there is no requirement for the child to be informed of the court’s decision, or to be provided with information on the right to appeal the decision as the witness will not have rights of appeal. There is therefore also no specific statutory or policy provisions to ensure that information is effectively delivered to a child, or to provide information in a child-friendly manner in a language children understand. No specific codes of conduct or policy guidelines for professionals regarding the provision of information to children have been identified. There are no specific statutory or policy provisions on the child’s right to information with respect to the consequences of participating in the tribunal proceedings. [179:  Vulnerable Witnesses (Scotland) Act 2004, section 11(1).] 

The child as a subject of proceedings

Under the Children’s Hearings (Scotland) Act 2011 (Rules of Procedure in Children’s Hearings) Rules 2013[footnoteRef:180], there are various requirements concerning the notification of children’s hearings and provision of documents. While various items of documentation are to be provided to the chairman and members of the children’s hearing, previously only the statement of grounds for referral to the children’s hearing was provided to the child and any relevant person[footnoteRef:181]. However, following the introduction of the Children’s Hearings (Scotland) Act 2011 (Rules of Procedure in Children’s Hearings) Rules 2013, the Reporter is now required to give the child, each relevant person and any appointed safeguarder, a copy of the compulsory supervision order to be reviewed, copies of all decisions and reasons for those decisions made at any previous pre-hearing panel or children’s hearing, a copy of any relevant reference or remit by a court to the children’s hearing, by a sheriff to the children’s hearing, any relevant requirement made by a sheriff on determination on appeal, a copy of any notice by the implementation authority to require review, any available reports or other information prepared by the safeguarder or provided by the local authority, a copy of the views of the child, and a copy of any other report or document which is material to the children’s hearing’s consideration[footnoteRef:182]. During the hearing, the purpose of the hearing is to be explained to the child, any relevant person and any representative[footnoteRef:183].  [180:  It should be noted that the Children’s Hearing (Scotland) Rules 1996 were replaced by the Children’s Hearings (Scotland) Act 2011 (Rules of Procedure in Children’s Hearings) Rules 2013, with effect from 24 June 2013.]  [181:  Children’s Hearings (Scotland) Rules 1996, section 18(1).]  [182:  Ibid., section 34(2) and (6).]  [183:  Children’s Hearings (Scotland) Rules 1996, section 20(2).] 

Provision is therefore made to ensure that information is effectively delivered to a child, and to provide information in a child-friendly manner in a language they understand. The purpose of the children’s hearing is also to be explained to the child, therefore requiring information to be provided to the child with respect to the consequences of participating in the proceedings.

The child also receives notification in writing of the hearing by the Principal Reporter at least seven days before the hearing[footnoteRef:184]. The notification informs the child of his/her duty to attend the hearing and of the date, time and place of the hearing. The notification shall also provide information on the availability of legal advice and on the means by which the child may express views to the children’s hearing, as well as confirm the right of the child to request a pre-hearing panel or children’s hearing to determine certain preliminary issues, and the right of the child to give any report or other document for the consideration of the children’s hearing or pre-hearing[footnoteRef:185].  [184:  Children’s Hearings (Scotland) Act 2011 (Rules of Procedure in Children’s Hearings) Rules 2013, section 22(1).]  [185:  Children’s Hearings (Scotland) Act 2011 (Rules of Procedure in Children’s Hearings) Rules 2013, section 23.] 

Following a decision being made disposing of the case, the chairman is also to inform the child, any relevant person, any safeguarder, and any representative of the decision of the hearing, the reasons for the decision, and the right of appeal to the Sheriff[footnoteRef:186]. This information must also be sent to the child, any relevant person, any safeguarder and the local authority within five days of the children’s hearing[footnoteRef:187]. Where the children’s hearing have decided to issue or continue a warrant or order under certain provisions of the Act, the Principal Reporter is required to send to the child, any relevant person and any safeguarder appointed in the proceedings, a copy of the warrant, order, continuation or other document issued and notice of the right of the child to appeal the decision to the Sheriff, as soon as reasonably practicable[footnoteRef:188]. [186:  Ibid., section 88.]  [187:  Ibid., section 88(1).]  [188:  Ibid., section 88(3).] 

[bookmark: _Toc409691702][bookmark: _Toc338234112][bookmark: _Toc360175787][bookmark: _Toc346714785][bookmark: _Toc346714786][bookmark: _Toc346714787][bookmark: _Toc338234113]Protection of the child’s private and family life 
[bookmark: _Toc409691703]General procedural rules applicable to children involved in administrative judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, healthcare, placement into care, proceedings related to offences involving children below the MACR and administrative sanctions.
The rules described below apply to judicial proceedings in all sectors, including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, healthcare, placement into care, and proceedings related to offences involving children below the MACR. If sector specific rules apply, they are described in a separate subheading.
Child as a plaintiff/defendant/witness/subject of proceedings

There are various general legal requirements in place in order to protect a child’s identity and personal data. The personal details of a child, like any sensitive data, are protected by the UK’s data protection law[footnoteRef:189]. The child can access any data held on them[footnoteRef:190]. The exemptions from disclosure are set out in Part IV of the Data Protection Act 1998, the grounds for which include national security and disclosures made by law or in the course of legal proceedings, but apply to both adults and children and therefore do not differ depending on the age of the child.  [189:  Data Protection Act 1998. ]  [190:  Data Protection Act 1998, section 7. ] 


The Data Protection Act 1998 provides a wide range of remedies where the obligations under the Act have not been complied with. There are various offences set out under the Act, including the offence of knowingly or recklessly obtaining or disclosing personal data or information contained in personal data, or procuring the disclosure to another person of the information contained in personal data. Remedies can be sought either through the courts or by referring the matter to the Information Commissioner, who has powers to investigate any breach of the Act. A number of enforcement tools are available under Part V of the Act, including enforcement notices and information notices. Provision is also made for compensation for failure to comply with certain requirements. Therefore any breach of the Act which causes damage can give rise to a claim for damages. All claims for compensation must be made to a court as the Commissioner has no power to award damages. The level of compensation awarded will be at the discretion of the judge, who will take a number of factors into account including the seriousness of the breach and the effect upon the party making the claim. Where a child has legal capacity, he/she can file a claim in his/her own right. 

With regard to the existence of self-regulatory measures applied by the media to protect the child’s right to privacy, regulation of the print media in the UK is largely based on codes of practice which provide guidelines for media professionals and is therefore entirely self-regulatory. The print media has established the Press Complaints Commission (PCC), which is an independent self-regulatory authority which has developed an editor’s code of practice[footnoteRef:191] against which to judge journalistic standards and deals with complaints. The editor’s code includes a specific section on privacy and children. In respect of privacy, it states that editors will be expected to justify intrusions into any individual's private life without consent and that account will be taken of the complainant's own public disclosures of information. In respect of children, it states that a child under 16 must not be interviewed or photographed on issues involving their own or another child’s welfare unless a custodial parent or similarly responsible adult consents[footnoteRef:192]. Anyone can make a complaint to the PCC alleging breach by a newspaper or magazine of the code. However, as this authority is established by the newspaper authorities themselves, it cannot be said to be independent.  [191:  Editor’s Code of Practice.]  [192:  Editor’s Code of Practice.] 


With regard to the general review procedure of judicial review which is available to all administrative proceedings irrespective of the specific sector, there are no specific statutory or policy provisions on the right to privacy for children, or that court hearings involving children should be held behind closed doors. There are also no specific statutory or policy provisions to ensure that the records or personal data of children are kept strictly confidential and closed to third parties. The only provision that is made in the Rules of the Court of Session 1994, is that in any proceedings the court may, where it appears necessary to avoid a substantial risk of prejudice to the administration of justice in those or any other proceedings, order that the publication of any report of the proceedings, be postponed for such period as the court thinks necessary for that purpose[footnoteRef:193]. An order to postpone the publication of any report of the proceedings is therefore at the discretion of the judge.  [193:  Rules of the Court of Session 1994, Chapter 102.] 

[bookmark: _Toc409691704]Procedural rules applicable to children involved in asylum and migration proceedings
The child as a plaintiff/defendant/subject of proceedings

Hearings before the UK First-tier Tibunal (Asylum and Immigration) are held in public[footnoteRef:194]. However, members of the public are to be excluded from the hearing of the tribunal, and other parties or representatives may be excluded from the hearing where a determination to this effect is made by the tribunal. The tribunal may exclude the public from the hearing or part of the hearing if it is necessary to protect the private life or the interests of a child[footnoteRef:195]. The tribunal may also, in exceptional circumstances and only if it is strictly necessary to do so, exclude any or all members of the public to ensure that publicity does not prejudice the interests of justice. While the general rule is that all hearings must be heard in public, the Upper Tribunal may also give a direction that a hearing, or part of it, is to be held in private[footnoteRef:196]. The decision to exclude members of the public and other parties or representatives is therefore at the discretion of the tribunal. [194:  Asylum and Immigration (Procedure) Rules 2005, Rule 54(1).]  [195:  Asylum and Immigration (Procedure) Rules 2005, Rule 54.]  [196:  Tribunal Procedure (Upper Tribunal) Rules 2008, Rule 37(2).] 

There is no specific provision made giving the tribunal power to limit the disclosure of documents and other than the provisions enabling certain persons to be excluded from the hearing itself, there are no statutory or policy provisions to ensure that the records or personal data of children are kept strictly confidential and closed to third parties.
The child as a witness

No specific provisions were identified in relation to witnesses who are children. 
[bookmark: _Toc409691705]Procedural rules applicable to children involved in education proceedings
The child as a plaintiff/defendant

As mentioned above in Section 2.1, with regard to appeals to the Sheriff Court against a decision of the Education Appeal Committee, no child under the age of 16 can appeal a decision of the Education Appeal Committee. A child under the age of 16 also does not have the right to participate as a plaintiff or defendant in appeals to the ASNTS. Only parents and young people (i.e. age 16 years, and over) may appeal to the ASNTS. A child up to the age of 16 would therefore only be involved as a witness or as the subject of proceedings. 

In order to ensure that the privacy and personal data of children who are or have been involved in proceedings before the ASNTS are protected, any hearing before the ASNTS will be heard in private[footnoteRef:197] with only certain persons able to attend such as a parent, witness and interpreter as well as a person giving necessary assistance to a person entitled to attend the hearing. Those able to attend a hearing includes the child or young person unless, in the case of the child, the tribunal considers that the welfare or interests of that child would be prejudiced by being present[footnoteRef:198]. An application may be made for a hearing or part of a hearing to be held in public, provided that it would not prejudice the welfare or interests of the child or young person, that it allows a fair hearing of the reference and that it is fair and just[footnoteRef:199]. [197:  Additional Support Needs Tribunals for Scotland (Practice and Procedure) Rules 2006, rule 27(1).  ]  [198:  Additional Support Needs Tribunals for Scotland (Practice and Procedure) Rules 2006, rule 27(7)(a).]  [199:  Additional Support Needs Tribunals for Scotland (Practice and Procedure) Rules 2006, rule 27(4).] 


The privacy and personal data of children who are or have been involved in proceedings are also protected following the outcome of the proceedings as only certain decisions of the ASNTS can be published, and these are published in an edited form and in such a manner as to protect the anonymity of the child, and as appropriate to safeguard the welfare and interests of the child[footnoteRef:200]. A three month period is therefore allowed between the date of the decision and the publication of the decision, in order that the parties can make written representation regarding whether or not the decision should be published. The President of the tribunal will consider any representations before making a decision on whether to publish or not[footnoteRef:201]. It is also possible for a restricted reporting order to be made, which limits or prohibits the publishing of any matter specified in the order, which may include material likely to lead members of the public to identify the appellant, the child or any other person, where it is considered that they should not be identified[footnoteRef:202]. This is at the discretion of the convener or a tribunal at a hearing, where it appears appropriate to do so, and may be made for a limited period. The rules do not differ depending on the age of the child. [200:  Additional Support Needs Tribunals for Scotland (Practice and Procedure) Rules 2006, rule 45(1).]  [201:  Tribunal Decisions, available at http://www.asntscotland.gov.uk/asnts/296.25.202.html (last accessed 25 July 2013).]  [202:  Additional Support Needs Tribunals for Scotland (Practice and Procedure) Rules 2006, rule 35.] 


A register of references to the ASNTS is to be kept, which contains the names and addresses of the parties, brief details of the nature of the reference, the date and where appropriate, the nature of any hearing, details of any directions or orders issued, and the document in which the decision of the tribunal is recorded[footnoteRef:203]. However, in accordance with the Presidential Guidance on the confidentiality of tribunal decisions[footnoteRef:204], the register is not open for public inspection.  [203:  Additional Support Needs Tribunals for Scotland (Practice and Procedure) Rules 2006, rule 44.]  [204:  Presidential Guidance 11: Confidentiality of Tribunal Decisions.] 


Provision is also made to ensure that the records or personsal data of children are kept strictly confidential and closed to third parties. The Practice Direction on data protection and the handling of Tribunal papers[footnoteRef:205] emphasises the need to handle papers according to the sensitive nature of the information, requiring all papers relating to a reference to be returned to the ASNTS for shredding within five working days of a decision being issued. Only original documents will be kept for a certain period of time after which they also will be destroyed. A record is kept of all papers issued and those destroyed, to identify where papers are not returned.     [205:  Practice Direction 16: Data protection and the handling of Tribunal papers.] 

The child as a witness

In appeals to the Sheriff Court from a decision of the Education Appeal Committee, all children aged 16 and younger are considered vulnerable witnesses[footnoteRef:206] and are entitled to special protective measures under the Vulnerable Witnesses (Scotland) Act 2004. However, no specific provisions were identified to ensure the protection of privacy and personal data of witnesses who are children and therefore general rules apply. [206:  Vulnerable Winesses (Scotland) Act 2004, section 11(1).] 

The child as a subject of proceedings

No specific provisions were identified to ensure the protection of privacy and personal data of children as the subjects of proceedings and therefore general rules apply.
[bookmark: _Toc409691706]Procedural rules applicable to children involved in mental health proceedings
The child as a plaintiff/defendant/subject of proceedings

In order to ensure that the privacy and personal data of anyone involved in administrative judicial proceedings before the MHTS are protected, hearings before the MHTS are held in private, unless a patient applies in writing for a hearing to be held in public and the tribunal makes an order to this effect[footnoteRef:207]. However, the tribunal can refuse to make such an order where the public hearing would fail to safeguard the welfare of the patient or any other person, would not, in all the circumstances, allow the fair hearing of the case, or would prejudice the interests of justice[footnoteRef:208]. This is therefore at the discretion of the tribunal. Where a hearing is held in private, an interpreter or other person giving other necessary assistance to a person are entitled to attend the hearing in addition to the members of the tribunal[footnoteRef:209]. [207:  Mental Health Tribunal for Scotland (Practice and Procedure) (No.2) Rules 2005, rule 66(1).]  [208:  Mental Health Tribunal for Scotland (Practice and Procedure) (No.2) Rules 2005, rule 66(4).]  [209:  Mental Health Tribunal for Scotland (Practice and Procedure) (No.2) Rules 2005, rule 66(6).] 


There are also statutory provisions to ensure that the records or personal data of a child are kept strictly confidential and closed to third parties, as where disclosure of a document or any part of the contents of a document or report may cause serious harm to the patient or any other person, it can determine that it is not to be disclosed to certain specified persons, but that it may be considered by the tribunal[footnoteRef:210]. This therefore ensures that only those directly involved with the proceedings have access to such documents. Such disclosure decisions will be at the discretion of the tribunal. [210:  Mental Health Tribunal for Scotland (Practice and Procedure) (No.2) Rules 2005, rule 47.] 


The decisions of the MHTS are published on a monthly basis, and can be accessed electronically, though they are made anonymous[footnoteRef:211]. The tribunal may make an order that any publicity to be given to the hearing is not to identify the parties and should be limited as appropriate in order to safeguard the welfare of a patient or any other person, or in order to protect the private life of any person[footnoteRef:212]. A decision may be published in an edited form, or subject to any deletions, where the convenor considers it appropriate bearing in mind the need to safeguard the welfare of a patient or any other person, the need to protection the private life of any person, and any representations which any relevant person has provided in writing[footnoteRef:213]. Decisions limiting the publication of decisions of the MHTS are therefore at the discretion of the tribunal, following receipt of written representations from any relevant person. [211:  Mental Health Tribunal for Scotland (Practice and Procedure) (No.2) Rules 2005, rule 73(1).]  [212:  Mental Health Tribunal for Scotland (Practice and Procedure) (No.2) Rules 2005, rule 67.]  [213:  Mental Health Tribunal for Scotland (Practice and Procedure) (No.2) Rules 2005, rule 73(3).] 

The child as a witness

There are no specific rules regarding the child as a witness.
[bookmark: _Toc409691707]Procedural rules applicable to children involved in proceedings for placement into care
The child as a plaintiff/defendant/witness

There are no specific rules regarding the child as a plaintiff/defendant or witness in proceedings before a children’s hearing.
The child as a subject of proceedings

In order to protect the privacy of a child in relation to media reporting during children’s hearings, the children’s hearing may exclude a representatives of the media from any part of the hearing where it is satisfied that it is necessary to do so to obtain the views of the child, or the presence of that person is causing, or is likely to cause, significant distress to the child[footnoteRef:214].Once a journalist has been excluded from a hearing, the chairperson of the hearing may inform him or her about what has taken place when he/she was excluded, but the chairperson is not obliged to do so[footnoteRef:215]. Decisions to exclude representatives of the media are therefore at the discretion of the children’s hearing.  [214:  Children’s Hearings (Scotland) Act 2011, section 78(5)]  [215:  Ibid., section 78(6).] 


Statutory provisions also exist to ensure that the privacy and personal data of children involved in a children’s hearing are protected. The identity of the child is protected under the children’s hearings system because it is an offence to publish protected information if the publication of the information is intended or likely to identify a child mentioned in the protected information,  or his/her school address[footnoteRef:216]. Protected information is any information in relation to a children’s hearing, an appeal against a decision of a children’s hearing, proceedings before the sheriff or an appeal from any decision of the sheriff or sheriff principle, or information given to the Reporter in respect of a child in reliance on, or satisfaction of a legislative provision[footnoteRef:217]. [216:  Ibid., section 182(1) and (2).]  [217:  Ibid., section 182(9)] 


In child protection cases, information regarding a child can only be shared with the consent of the child (depending on age and maturity). Consent is not required however, where there is a significant risk of harm to the child. The current national child protection guidance[footnoteRef:218] however states that “where there are concerns that seeking consent would increase the risk to a child or others or prejudice any subsequent investigation, information may need to be shared without consent. At all times, information shared should be relevant, necessary and proportionate to the circumstances of the child, and limited to those who need to know”[footnoteRef:219]. [218:  Scottish Government, National Guidance for Child Protection in Scotland, 2010.]  [219:  Scottish Government, National Guidance for Child Protection in Scotland, 2010, at page 27.] 


Under the Children’s Hearings (Scotland) Act 2011 (Rules of Procedure in Children’s Hearings) Rules 2013[footnoteRef:220], any documentation provided to the chairman and members of children’s hearings is to be kept securely in their custody, should not be disclosed during the hearing or be made known to any person, and should be returned to the Principal Reporter immediately after the conclusion of a children’s hearing. Where the Principal Reporter considers that the disclosure of the whereabouts of the child or any relevant person may place that person at risk of serious harm (whether or not physical harm) he/she may withhold such information as is necessary to prevent such disclosure and indicate the address of the person as that of the Principal Reporter[footnoteRef:221]. Panel members must follow guidelines to ensure that information is kept safe at all times[footnoteRef:222].  [220:  Children’s Hearings (Scotland) Act 2011 (Rules of Procedure in Children’s Hearings) Rules 2013, section 5.]  [221:  Ibid., section 16(2).]  [222:  CHS ISMS Guidance – Keeping Information Safe – Panel Members v1.0.] 


In order to avoid any risk of adverse consequences (e.g. generating conflicts between parent(s) and the child) of the judicial proceedings on family relations, in some cases the children’s hearing may appoint a safeguarder, to safeguard the interests of the child during the proceedings[footnoteRef:223]. This may arise for example where there is a conflict of interest between the parents and the child. The reasons for appointing a safeguarder must however be provided in writing[footnoteRef:224] and safeguarders are required to report to the court or hearing as well as to any relevant person. While the child’s view should be considered in the report, the safeguarder is not required to advocate the child’s view as they are not appointed by and cannot be dismissed by the child. Their role is to provide support and advice for the proceedings and may become party to the proceedings. Any safeguarder appointed by a children’s hearing is entitled to be present throughout the duration of any hearing of the case until the disposal of that case. A safeguarder will prepare a report in writing on the case of the child and prepare any further report in writing on the case as the hearing may require, and give the report to the Principal Reporter.  [223:  Children’s Hearings (Scotland) Act 2011, section 30.]  [224:  Ibid., section 30(4).  ] 

[bookmark: _Protection_from_harm][bookmark: _Toc409691708][bookmark: _Toc360175788]Protection from harm during proceedings and interviews and ensuring a child friendly process 
[bookmark: _Toc409691709]General procedural rules applicable to children involved in administrative judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, healthcare, placement into care, proceedings related to offences involving children below the MACR and administrative sanctions.
The rules described below apply to judicial proceedings in all sectors, including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, healthcare, placement into care, and proceedings related to offences involving children below the MACR. If sector specific rules apply, they are described in a separate subheading. 
The child as a plaintiff/defendant/subject of proceedings

With regard to judicial review which is available to all administrative proceedings irrespective of the specific sector, there are no specific statutory or policy provisions to ensure that the burden and hardship of being involved in judicial review proceedings is minimised and that the child is supported throughout the process. There are no provisions to ensure that proceedings involving a child applicant are fast-tracked or prioritised, or that the places where the proceedings are held or where the child is heard are child-friendly and non-intimidating. 

Following an application being made to the Court of Session in accordance with the Rules of the Court of Session 1994, along with all relevant documents, the judge will make an order specifying a number of things, including the date by which any answers and relevant documents are to be lodged with the court, any date for the first hearing, and any date in advance of the first hearing by which the parties are to lodge a statement of issues. At this stage the judge will also make any interim order such as for interdict[footnoteRef:225] and interim interdict[footnoteRef:226] measures, which are available in all types of civil actions. Interim interdict will be sought by way of an interim order to prevent the other party from doing something, pending the outcome of the overall application for judicial review. Where it is granted, as this is based only on one party’s arguments, a date will usually then be set to hear both parties in order to determine whether or not the interim interdict should continue.   [225:  An order prohibiting certain actions.]  [226:  An interim order prohibiting certain action, pending a full hearing of both parties arguments. ] 


There are no specific support measures for children or adults involved in judicial review proceedings. However, where the parties choose to represent themselves, they may request the court to allow them to have someone to assist in the conduct of proceedings. The named individual may provide the party with moral support, help to manage the court documents and other papers, take notes of the proceedings, and quietly advise on points of law and procedure, issues which the party may wish to raise with the court, and questions which the party may wish to ask witnesses[footnoteRef:227]. [227:  Rules of the Court of Session 1994, Chapter 12A.] 


The Rules of the Court of Session 1994 also provide that a party may apply to the court to have all or part of their submissions to be made through a live link[footnoteRef:228]. This could be used to avoid the need for the child’s presence in court or to protect the child from harmful images or information. These provisions however apply to any civil action before the Court of Session and therefore are not specific to actions involving children. No other measures have been identified to protect the child from harm. [228:  Rules of the Court of Session 1994, Chapter 93.] 


Other than this, there are no specific statutory or policy provisions to protect a child from harm during proceedings and interviews and ensuring a child friendly process. 
[bookmark: _Toc409691710]Procedural rules applicable to children involved in asylum and migration proceedings
The child as a plaintiff/defendant/subject of proceedings

To ensure that the burden and hardship of being involved in administrative judicial proceedings is minimised and that the child is supported throughout the process, the child may be represented by any person authorised to act on his or her behalf[footnoteRef:229]. Moreover, where the applicant to the asylum and immigration tribunal is an unaccompanied child, proceedings take place without undue delay. The appeal is set down for first hearing. The child would be always the first on the list to be heard[footnoteRef:230]. There are no mechanisms in place however to monitor whether in practice all proceedings involving children do take place without undue delay. Other than this, there is no provision made to fast-track an application involving a child.  [229:  Asylum and Immigration (Procedure) Rules 2005, Rule 48.]  [230:  Guidance Note No.8 on unaccompanied children.] 


The Borders, Citizenship and Immigration Act 2009 sets out a statutory duty to ensure that the UKBA functions are discharged having regard to the need to safeguard and promote the welfare of children who are in the UK[footnoteRef:231]. In all decisions affecting a child therefore relating to asylum and immigration, the best interests of the child should be a primary consideration. This implies that steps should be taken to ensure at all stages that the burden and hardship of being involved in proceedings before the tribunal should be minimised and that support should be provided throughout the process. [231:  Borders, Citizenship and Immigration Act 2009, section 55.] 


In accordance with the Immigration and Asylum Appeals (Procedure) Rules 2003, an order should be made to exclude members of the public from the hearing. However, consideration should also be given to whether hearings should be held in private, in order to help the child to feel at ease. At the stage of the hearing, it is advised that a child-friendly hearing room should be created in order to put the child at ease. This could be done for example by sitting around a table or moving to chambers or another room. Consideration should be given again, to whether it is appropriate for the child to give evidence and whether cross-examination should be allowed. In each case, questioning of the child should be carried out gently, using clear and simple language, and allowing plenty of time for the child to answer, as well as to add any other comments. These actions are reflected in the guidance available on child, vulnerable adult and sensitive appellant and witnesses[footnoteRef:232] which has been developed for the First Tier Immigration and Asylum Chamber, and should ensure that the hearing and other parts of the proceedings before the tribunal are adapted to the child’s pace and attention span or any communication difficulties the child may have. The tribunal may also direct that the evidence should be given by telephone, video link or other means, or appoint a person for the purpose of the hearing who has the appropriate skills or experience in facilitating the giving of evidence by a child.  [232:  Joint Presidential Guidance Note No 2 of 2010, Child, vulnerable adult and sensitive appellant guidance.] 


Other than this, there are no specific statutory or policy provisions to protect a child from harm during proceedings and interviews and ensuring a child friendly process.
The child as a witness

To ensure that the burden and hardship of being involved in administrative judicial proceedings is minimised for children witnesses, the Guidance issued by the Senior President of Tribunals regarding Child, Vulnerable Adult and Sensitive Witnesses[footnoteRef:233] states that a child will only be required to attend as a witness and give evidence at a hearing where the tribunal determines that the evidence is necessary to enable the fair hearing of the case and their welfare would not be prejudiced by doing so. Furthermore, consideration should be given to whether it is appropriate for the child to give oral evidence, and if the child is not able to give evidence, or there are reasons to believe that the weight of the child’s evidence would be affected by his or her age, psychological or other condition, expert evidence may have to be obtained[footnoteRef:234].  [233:  Tribunal Judiciary, Practice Direction, First Tier and Upper Tribunal, Child, Vulnerable Adult and Sensitive Witnesses.]  [234:  Joint Presidential Guidance Note No 2 of 2010, Child, vulnerable adult and sensitive appellant guidance.] 


As for children in other roles, the same rules apply to witnesses. Hearings can be held behind closed doors, in child-friendly rooms and questioning is carried out in a language adapted to the child’s age and maturity. The tribunal may direct that the evidence should be given by telephone, video link or other means, or appoint a person for the purpose of the hearing who has the appropriate skills or experience in facilitating the giving of evidence by a child. The tribunal may allow oral, documentary or other evidence to be given of any fact which appears to be relevant to an appeal or an application for bail, even if that evidence would be inadmissible in a court of law[footnoteRef:235]. [235:  Asylum and Immigration (Procedure) Rules 2005, Rule 51(1).] 

[bookmark: _Toc409691711]Procedural rules applicable to children involved in education proceedings
The child as a plaintiff/defendant

As mentioned above in Section 2.1, a child does not have a right of appeal to the Sheriff Court against a decision of the Education Appeal Committee as only the parent who made the reference to the Education Appeal Committee can make an appeal. A child would therefore only be involved as the witness or subject of the proceedings. Where an appeal is made to the Sheriff Court by way of summary application, as the child is not involved in the process, there are no specific statutory or policy provisions to ensure that the burden and hardship of being involved in the appeal is minimised or that the child is supported throughout the process. Similarly, as it is the parent which makes the appeal there are no provisions to ensure that the proceedings are fast-tracked or prioritised, or that the places where the proceedings are held or where the child is heard are child-friendly and non-intimidating. It should be noted however that an appeal by way of summary application is heard in chambers rather than in open court[footnoteRef:236].  [236:  Education (Scotland) Act 1980, section 28F(3)(c).] 


There are no specific support measures for those involved in an appeal by way of summary application. The Summary Application Rules of 1999 provide that a party may apply to the court to have all or part of their submissions to be made through a live link[footnoteRef:237]. This could be used to avoid the need for the child’s presence in court or to protection the child from harmful images or information. These provisions however apply to any civil action before the Sheriff Court and therefore are not specific to actions involving children. No other measures have been identified to protect the child from harm. There are also no legal measures in place to ensure that the hearing and other court sessions during judicial review proceedings are adapted to the child’s pace and attention span or any communication difficulties the child may have. [237:  Rules of the Court of Session 1994, Chapter 93.] 


A child also does not have the right to participate as a plaintiff or defendant in appeals to the ASNTS. As only parents and young people (i.e. age 16 years, and over) may appeal to the ASNTS, a child up to the age of 16 would only be involved as a witness or as the subject of the proceedings. 

All hearings of the ASNTS are held in private, unless an order has been made allowing the hearing to be heard in public. As the tribunal only deals with cases concerning children and young persons, there is no specific provision made to prioritise such cases. However, the overall ethos of the tribunal system is to provide a quicker, less formal forum in which such decisions can be taken. 

A restricted reporting order may also be made by the tribunal, which limits or prohibits the publishing of any matter specified in the order, which may include material likely to lead members of the public to identify the appellant, the child or any other person, where it is considered that they should not be identified[footnoteRef:238]. This is at the discretion of the convener or a tribunal at a hearing, where it appears appropriate to do so, and may be made for a limited period. [238:  Additional Support Needs Tribunals for Scotland (Practice and Procedure) Rules 2006, rule 35.] 


Other than this, there are no specific statutory or policy provisions to ensure that the burden and hardship of being involved in proceedings before the ASNTS is minimised and that the child is supported throughout the process. 
The child as a witness

In appeals to the Sheriff Court from a decision of the Education Appeal Committee, all children aged 16 and younger are considered vulnerable witnesses[footnoteRef:239] and are entitled to special protective measures under the Vulnerable Witnesses (Scotland) Act 2004.  [239:  Vulnerable Winesses (Scotland) Act 2004, section 11(1).] 


The ASNTS may permit a child under the age of 12 to give evidence only where it considers that the evidence of the child is necessary to enable a fair and just hearing of the reference, and that the welfare and interests of the child will not be prejudiced by so doing[footnoteRef:240]. This therefore gives the tribunal discretion not to require a child under 12 to give evidence. [240:  Additional Support Needs Tribunals for Scotland (Practice and Procedure) Rules 2006, rule 33(1).] 


If the tribunal allows a child to give evidence in person, a person with appropriate skills or experience in facilitating the giving of evidence by children may be appointed for the hearing[footnoteRef:241], the fees for which are met by the tribunal. The rules of the ASNTS also provide that a witness may be allowed to give evidence by telephone, through a video link or by any other means of communication, if the convenor or the tribunal is satisfied that this would not prejudice the achievement of the overriding objective[footnoteRef:242].  [241:  Additional Support Needs Tribunals for Scotland (Practice and Procedure) Rules 2006, rule 33(2).]  [242:  Additional Support Needs Tribunals for Scotland (Practice and Procedure) Rules 2006, rule 23.] 


It should also be noted that in practice, the ASNTS is very accommodating and other steps can be taken to ensure that the child is supported throughout the process. For example, in one case before the tribunal, it was very important to have the child available as a witness, therefore the child was allowed to come with his mother to see the room in advance of the hearing so as to be comfortable with the surroundings. The child was also allowed to have an advocacy worker (someone to help him to speak up) alongside him while giving evidence. The room was cleared of everyone except for the panel members and it was agreed in advance that only one of the panel members, one female member, would ask the child questions[footnoteRef:243]. Practice Direction No.5 ‘Hearing from the child or young person’ states that the tribunal endeavours to take all necessary steps to ensure that the views of the child, where sought, will be obtained in a way appropriate to the needs and interests of the child. Guidance has also been published for parties, representatives and witnesses attending a hearing in order that they can form realistic expectations of what the proceedings will involve[footnoteRef:244]. [243:  Information obtained from interview with practitioner in field of education law.]  [244:  Presidential Guidance 2: to Parties, Representative and Witnesses.] 

The child as a subject of proceedings

No specific provisions were identified in relation to children as the subjects of proceedings to protect them from harm during proceedings and interviews and ensuring a child friendly process. Therefore, the general rules apply.
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The child as a plaintiff/defendant/subject of proceedings

In order to ensure that the burden and hardship of being involved in proceedings before the MHTS is minimised, where disclosure of a document or any part of the contents of a document or report may cause serious harm to the patient or any other person, the tribunal can determine that the document, report or any part of it is not to be disclosed to certain specified persons, but that it may be considered by the tribunal[footnoteRef:245]. It is therefore at the discretion of the tribunal whether or not to disclose such a document. Other than this, there are no specific statutory or policy provisions to protect a child from harm during proceedings and interviews and ensuring a child friendly process.  [245:  Mental Health Tribunal for Scotland (Practice and Procedure) (No.2) Rules 2005, rule 47.] 

The child as a witness

Evidence before the tribunal may be given orally or by signed statement but the tribunal may at any stage of the proceedings require the personal attendance of any witness to give oral evidence[footnoteRef:246]. Other than the ability not to give evidence in person however, there are no specific statutory or policy provisions to ensure that the burden and hardship of being involved as a witness in proceedings before the MHTS is minimised and that the child is supported throughout the process. [246:  Mental Health Tribunal for Scotland (Practice and Procedure) (No.2) Rules 2005, rule 60.] 
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The child as a plaintiff/defendant/witness

There are no specific rules regarding the child as a plaintiff, defendant or witness in proceedings before a children’s hearing.

The child as a subject of proceedings

While under the Children’s Hearings (Scotland) Act 2011 (Rules of Procedure in Children’s Hearings) Rules 2013 there are no statutory timescales to ensure that the initial hearing commences without undue delay, one of the overall aims of the children’s hearing system is to avoid delay. There are no specific mechanisms in place however to monitor whether in practice all proceedings involving children do take place without undue delay. The reporter will take account of family circumstances and commitments when arranging a suitable date for a children’s hearing and hearings will be scheduled to take place within a maximum of 20 working days of the reporter’s decision in order to minimise delay[footnoteRef:247]. The approach to the scheduling of hearings aims to ensure that due attention is given to the needs of the child and that hearings should be properly timed so that children, families and relevant persons are not kept waiting for lengthy periods of time. Each hearing should be allocated a standard time of one hour, unless there are reasons to suggest that the hearing may require more or less time[footnoteRef:248]. Where siblings are involved, consideration will be given to whether to lengthen the time or to schedule separate hearings, taking into account factors such as the age and individual circumstances of each child (differing methods of communication and/or levels of understanding)[footnoteRef:249]. [247:  Blueprint for the Processing of Children’s Hearing Cases, Inter-agency Code of Practice and National Standards. ]  [248:  Hearings Management Practice Guidance.]  [249:  Hearings Management Practice Guidance.] 


Work has been carried out to ensure that premises for children’s hearings are non-intimidating and child-friendly by repainting and decorating all facilities in a child-friendly manner. In exceptional cases, the hearing can take place elsewhere. For example, in Dundee, an arrangement has been established whereby the Sheriff and the Sheriff Clerk now come to the hearing centre in order that the court is held in the hearing centre. This is also being encouraged in other areas in Scotland, where possible. In all cases, the court room is closed and the Sheriff comes down off the bench and does not wear a wig[footnoteRef:250]. It should be noted also that the Code of Practice in relation to Children’s Legal Assistance Cases[footnoteRef:251] permits a solicitor to consult with a child client at a location other than the solicitor’s office, children’s hearing centre or court “where it can be demonstrated that the child’s best interests would be better served in so doing”[footnoteRef:252]. [250:  Information received from representative of SCRA.]  [251:  Scottish Legal Aid Board, Code of Practice in relation to Children’s Legal Assistance Cases.]  [252:  Scottish Legal Aid Board, Code of Practice in relation to Children’s Legal Assistance Cases, section 3.9.2.] 


The child has a duty to attend all stages of the children’s hearing[footnoteRef:253]. However, the child can be freed of the obligation to attend where the children’s hearing are satisfied that the hearing relates to specific grounds and the attendance of the child at the hearing is not necessary for a fair hearing, that the attendance of the child would place the child’s physical, mental or moral welfare at risk, or taking account of the child’s age and maturity, the child would not be capable of understanding what happens at the hearing or that part of the hearing[footnoteRef:254]. Where a business meeting or hearing dispenses with a child’s obligation to attend, the child still has the right to attend where they wish to do so, and therefore cannot be excluded from the hearing. Where a child does attend a hearing he/she must attend the hearing in his/her own right, but adults involved in the child’s life also have a right and a duty to attend all stages of the hearing if they are considered to be a “relevant person”[footnoteRef:255]. Relevant persons have parental responsibilities or parental rights over the child or have care of or control over the child. It is an offence for a relevant person who is obliged to attend a children’s hearing to fail to attend it[footnoteRef:256].   [253:  Children’s Hearings (Scotland) Act 2011, section 73(2). ]  [254:  Ibid., section 73(3).  ]  [255:  Ibid., section 74(2).  ]  [256:  Ibid., section 74(4).] 


It should be noted also that the Scottish Children’s Reporter Administration (SCRA) has developed a number of tools to help children cope with attending a children’s hearing. It has produced a ‘Your Rights’ card and letter, which are deliberately worded for children and designed for different ages. Other tools that have been developed include a DVD and the use of flashcards. 

The Children (Scotland) Act 1995 makes provision for the publication of information about services for children. Under the Act, local authorities are required to prepare and publish information about relevant services which are provided by them for or in respect of children in their area or by any other local authority for those children. Local authorities also, where they consider it appropriate, publish information about services which are provided by voluntary organisations and by other persons for those children[footnoteRef:257]. While it is not specified in the legislation, it is presumed that such information would include details of how to access the relevant services. There is no statutory provision however setting out conditions of access to such services or a minimum age at which the child can access such services in his/her own right. [257:  Children (Scotland) Act 1995, section 20.] 


With regard to the rules for precautionary and interim measures regarding children, a child can be given emergency protection through a Child Protection Order (CPO) granted by a Sheriff[footnoteRef:258]. Either a local authority or any person (including the child where they have legal capacity), can apply to the Sheriff for a CPO. However, there must be reasonable grounds to believe that the child is suffering or is likely to suffer significant harm, that the child has been or is being neglected, or that the child will be treated or neglected in such a way that is likely to cause significant harm to the child, if not removed to a place of safety or does not remain in the place where the child is staying, and that the order is “necessary to protect that child from that harm or from further harm” and therefore they will have to accompany the application with supporting evidence in order to show that such harm is or may be caused. Following the grant of a CPO, a children’s hearing is arranged in order to conduct an initial hearing of the child’s case in order to determine whether the CPO should be continued, which serves to ensure both that emergency removal was necessary and that full participation of the family members is permitted. In every case therefore, the removal of the child will be looked at afresh by a children’s hearing very shortly after the implementation of the CPO[footnoteRef:259], and if requested this will be followed by a Sheriff’s review also[footnoteRef:260]. The child and parents must attend such reviews and their views must be taken into account[footnoteRef:261]. Where a Sheriff makes a CPO, they may also at the same time make a direction prohibiting contact with the child or making contact with the child subject to conditions that the Sheriff considers appropriate to safeguard and promote the welfare of the child.  [258:  Children’s Hearings (Scotland) Act 2011, section 37.]  [259:  Ibid., sections 45 and 46.]  [260:  Ibid., section 48.]  [261:  Ibid., section 51.] 


Other than this, there are no specific statutory or policy provisions to protect a child from harm during proceedings and interviews and ensuring a child friendly process.
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[bookmark: _Toc409691715]General procedural rules applicable to children involved in administrative judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, healthcare, placement into care, proceedings related to offences involving children below the MACR and administrative sanctions.
The rules described below apply to judicial proceedings in all sectors, including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, healthcare, placement into care, and proceedings related to offences involving children below the MACR. If sector specific rules apply, they are described in a separate subheading. 
Child as a plaintiff/defendant

With regard to the general review procedure of judicial review which is available to all administrative proceedings irrespective of the specific sector, there are no specific statutory or policy provisions to ensure that a child can participate and be heard in judicial review proceedings. A party to the proceedings, thus also a child, has the right to be heard and will typically make submissions to the court and have a period in which to reply once the defence has made its submissions. Where a child is considered to have legal capacity to instruct a solicitor, they also have legal capacity to sue or to raise an action, or to defend, in any civil proceedings[footnoteRef:262], which therefore includes judicial review. A person under the age of 16 years has legal capacity to instruct a solicitor, in connection with any civil matter, only where that person has a general understanding of what it means to do so[footnoteRef:263]. A person who is 12 years of age or more is presumed to be of sufficient age and maturity to have such an understanding. Therefore, where a child is under 12 years of age and is considered not to have legal capacity, he/she would not have capacity to make an application for judicial review and thus would not have the right to be heard during, or otherwise participate in, the proceedings.   [262:  Age of Legal Capacity (Scotland) act 1991, as amended, section 2(4B).]  [263:  Age of Legal Capacity (Scotland) act 1991, as amended, section 2(4A).] 


There are no requirements for children to be given information or explanations about the consequences of participating in judicial review proceedings, although where a child is represented by a solicitor, the solicitor should advise them on the consequences of making an application. There are also no provisions requiring that the court decision is communicated to a party in a language that they understand. Rather, information relating to the case will generally be in language and refer to processes that only a legal representative would be able to understand. No specific steps have been taken to remove obstacles to access courts for children. 

There are no specific rules on limitation periods for children who do not pursue their claims before they reach the age of majority. Prescriptive or limitation periods do not begin to run against a child until he/she has reached the age of 16 years[footnoteRef:264]. [264:  Prescription and Limitation (Scotland) Act 1973, s.17(3), 18(3), 18A(2), 22B(4) and 22C(3).] 

The child as a witness/subject of proceedings

No specific provision is made regarding the child as a witness or as the subject of proceedings.
[bookmark: _Toc409691716]Procedural rules applicable to children involved in asylum and migration proceedings
The child as a plaintiff/defendant/subject of proceedings

The Borders, Citizenship and Immigration Act 2009 sets out a statutory duty to ensure that the UKBA functions are discharged having regard to the need to safeguard and promote the welfare of children who are in the UK[footnoteRef:265]. In all decisions affecting a child therefore relating to asylum and immigration, the best interests of the child should be a primary consideration and the views and wishes of the child should be sought and taken into account. This implies that children are heard (i.e. can be interviewed, provide evidence, give testimony, and intervene in proceedings) in all matters that affect them. No specific provision however is made for children to be consulted on the manner in which they wish to be heard. [265:  Borders, Citizenship and Immigration Act 2009, section 55.] 


Where an applicant to the UK First-tier Tribunal (Asylum and Immigration) is an unaccompanied child, they will be appointed a ‘guardian’ free of charge under the Scottish Guardianship Service, who will act as an independent advocate and assist the child during the asylum process. Guidance Note No. 8, April 2004 deals with unaccompanied children. The appointment of a guardian in these proceedings should therefore assist the child to enforce his/her legal rights in the proceedings.

Where an unaccompanied child is not already legally represented, steps should be taken to inform the Refugee Council’s Panel of Advisers, and the Refugee Legal Centre or Immigration Advisory Service and adjourn the case for legal representation to be arranged. The child should also have an appropriate adult with them at all times during the hearings. These measures are therefore aimed at assisting the child during the proceedings to ensure that they can participate.

There are no statutory or policy provisions however aimed at removing obstacles to access judicial proceedings before the UK First-tier Tribunal (Asylum and Immigration) and specifically regarding access to interpretation and translation services, although in practice interpreters will be provided by the tribunal, where required.
The child as a witness

Guidance issued by the Senior President of Tribunals regarding Child, Vulnerable Adult and Sensitive Witnesses[footnoteRef:266] states that a child will only be required to attend as a witness and give evidence at a hearing where the tribunal determines that the evidence is necessary to enable the fair hearing of the case and their welfare would not be prejudiced by doing so. In order to facilitate the giving of evidence by a child, the tribunal may direct that the evidence should be given by telephone, video link or other means, or appoint a person for the purpose of the hearing who has the appropriate skills or experience in facilitating the giving of evidence by a child. However, consideration should be given to whether it is appropriate for the child to give evidence and whether cross-examination should be allowed. Such measures are aimed at ensuring that a child can participate as a witness in proceedings before the UK First-tier Tribunal (Asylum and Immigration). The tribunal may also appoint a person for the purpose of the hearing who has the appropriate skills or experience in facilitating the giving of evidence by a child[footnoteRef:267]. [266:  Tribunal Judiciary, Practice Direction, First Tier and Upper Tribunal, Child, Vulnerable Adult and Sensitive Witnesses.]  [267:  Tribunal Judiciary, Practice Direction, First Tier and Upper Tribunal, Child, Vulnerable Adult and Sensitive Witnesses, at paragraph 7.] 
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The child as a plaintiff/defendant

As stated above in section 2.1, with regard to the procedure to appeal a decision of an Education Appeal Committee, there are no specific statutory or policy provisions to ensure that a child can participate and be heard in such proceedings as the right of appeal is only available to the parent or a young person (from the age of 16 years). No specific steps have been taken to remove obstacles to access courts for children since it is only the parent that has the right of appeal.

A child also does not have the right to participate as a plaintiff or defendant in appeals to the ASNTS. As only parents and young people (i.e. age 16 years, and over) may appeal to the ASNTS. A child up to the age of 16 would only be involved as a witness or as the subject of the proceedings. 

Section 2(2) of the Standards in Scotland’s Schools etc. Act 2000 states that in carrying out their duty to provide school education, the education authority is to “have due regard, so far as is reasonably practicable, to the views (if there is a wish to express them) of the child or young person in decisions that significantly affect that child or young person, taking account of the child or young person’s age and maturity. In any relevant procedures, including appeals, the views of the child or young person should therefore be sought, even where it is the parent taking forward the appeal. As the views of pupils may diverge from their parents, it cannot be assumed that the views of the parents reflect those of the child or young person[footnoteRef:268]. It is good practice for authorities to make available to all pupils information on how they might seek the support of an adult, professional or organisation to assist them to advocate on their own behalf[footnoteRef:269]. [268:  Scottish Government Circular 8/2003, Exclusion from Schools in Scotland, at paragraph 90.]  [269:  Scottish Government Circular 8/2003, Exclusion from Schools in Scotland, at paragraph 93.] 


While there is no specific provision made within the procedural rules of the ASNTS to ensure that children are heard and can participate in the proceedings, the President of the ASNTS has issued Practice Direction No.5 ‘Hearing from the child or young person’. The Practice Direction states that “in all references the convener and members shall consider whether steps require to be taken to hear the views of the child consistent with the ethos of the legislation and having regard, where appropriate, to the views of the parent bringing the reference and any other parent whose views require to be taken independently.” 

Where it is determined that it is not appropriate to seek the views of the child, in framing the decision, the convener will indicate why it was not necessary for the tribunal to seek the views of the child in any decision issued for that particular reference. The tribunal should endeavour to take all necessary steps to ensure that the views, where sought, will be obtained in a way appropriate to the needs and interests of the child. This suggests that the child should be consulted on the manner in which they wish to be heard. 

Where the views of the child are sought then the tribunal should have regard to the steps taken by the Education Authority to seek the views of the child, where those views are recorded in evidence produced by the Education Authority the date those views were taken and by whom. This evidence should be reviewed to determine whether it is reasonable for the tribunal to seek the child’s views directly. The views of the child are frequently sought by appointing an independent person who will meet with the child outside of school and home and will feed back to the tribunal on the views of the child. This is typically a person who works in the field of child care or social work.

There are no statutory or policy provisions however specifically regarding access to interpretation and translation services in order to support the child’s right to be heard.
The child as a witness

In appeals to the Sheriff Court from a decision of the Education Appeal Committee, all children aged 16 and younger are considered vulnerable witnesses[footnoteRef:270] and are entitled to special protective measures under the Vulnerable Witnesses (Scotland) Act 2004. As explained before, the special measures are taking of evidence by a commissioner, use of a live television link, use of a screen, use of a supporter, and such other measures as may be prescribed by statutory instrument[footnoteRef:271]. [270:  Vulnerable Winesses (Scotland) Act 2004, section 11(1).]  [271:  Vulnerable Witnesses (Scotland) Act 2004, section 18(1).] 


The rules of the ASNTS provide that a witness may be allowed to give evidence by telephone, through a video link or by any other means of communication, if the convenor or the tribunal is satisfied that this would not prejudice the achievement of the overriding objective[footnoteRef:272]. Evidence at a hearing may be given in person or by written statement, though the maker of the written statement may be required to attend the hearing at a later stage[footnoteRef:273]. It should also be noted that in practice, the ASNTS is very accommodating and other steps can be taken to ensure that the child is supported throughout the process.  [272:  Additional Support Needs Tribunals for Scotland (Practice and Procedure) Rules 2006, rule 23.]  [273:  Additional Support Needs Tribunals for Scotland (Practice and Procedure) Rules 2006, rule 29(1).] 


Practice Direction No.5 ‘Hearing from the child or young person’ states that the tribunal must endeavour to take all necessary steps to ensure that the views of the child, where sought, will be obtained in a way appropriate to the needs and interests of the child. If the tribunal allows a child to give evidence in person, a person with appropriate skills or experience in facilitating the giving of evidence by children may be appointed for the hearing[footnoteRef:274].   [274:  Additional Support Needs Tribunals for Scotland (Practice and Procedure) Rules 2006, rule 33(2).] 

The child as a subject of proceedings

With regard to appeals to the Sheriff Court against a decision of the Education Appeal Committee, there are no specific rules on the child as the subject of proceedings. As stated above in relation to the plaintiff/defendant, Practice Direction No.5 ‘Hearing from the child or young person’ requires that consideration is given to what steps to be taken to hear the views of the child and, where appropriate, to the views of the parent bringing the reference. The tribunal welcomes the opportunity to hear from the child but the decision as to whether the child attends is entirely for the parent. The tribunal would always welcome the child attending or hearing the child’s views in writing, by video or in pictures.
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The child as a plaintiff/defendant/subject of proceedings

There are no specific statutory or policy rules to ensure that a child can participate in and be heard in proceedings before the MHTS. There are therefore no rules requiring the child to be consulted on the manner in which he/she wishes to be heard or any other specific statutory or policy provisions aimed at removing obstacles for children to access proceedings before the MHTS. 

Section 2 of the Mental Health (Care and Treatment) (Scotland) Act 2003 makes general provision that any person discharging a function in relation to a patient who is under the age of 18 years is to do so in the manner that best secures the welfare of the patient. They must therefore have regard to the views of the patient’s named person, carer, guardian and the patient’s abilities, background and characteristics, including their age, amongst other matters. They must also have regard to the manner which involves the minimum restriction on the freedom of the patient that is necessary in the circumstances. However, this is a general provision and does not apply specifically to the procedural process before the MHTS. The procedural rules of the MHTS do provide however that an interpreter or other person giving other necessary assistance to a person are entitled to attend the hearing in addition to the members of the tribunal[footnoteRef:275], even where this is held in private.  [275:  Mental Health Tribunal for Scotland (Practice and Procedure) (No.2) Rules 2005, rule 66(6).] 

The child as a witness

As explained above, there are no specific statutory or policy rules to ensure that a child can participate in and be heard in proceedings before the MHTS. In general, evidence before the tribunal may be given orally or by signed statement but the tribunal may at any stage of the proceedings require the personal attendance of any witness to give oral evidence[footnoteRef:276]. Thus there are also no provisions on hearing and participation of child witnesses before the MHTS. [276:  Mental Health Tribunal for Scotland (Practice and Procedure) (No.2) Rules 2005, rule 60.] 
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The child as a plaintiff/defendant/witness

There are no specific rules regarding the child as a plaintiff, defendant or witness in proceedings before a children’s hearing.
The child as a subject of proceedings

In children’s hearing proceedings, there is an obligation to give the child an opportunity to indicate whether he/she wishes to express his/her views and, if so, to give him/her an opportunity to express him/herself and have regard to such views as the child may express[footnoteRef:277]. There is a presumption that the child is able to form views at the age of 12 years[footnoteRef:278]. Where a child has indicated that he/she wishes to express his/her views, the children’s hearing should not make any decision or take any action unless an opportunity has been given for the views of the child to be obtained or heard and they have regard to those views [footnoteRef:279]. [277:  Children’s Hearings (Scotland) Act 2011, section 27(3).]  [278:  Ibid., section 27(4).]  [279:  Ibid., section 27(1).] 


The child is required to be notified of his/her right to express his/her view. There are various mechanisms by which the child can be allowed to express his/her view. These include by the child, or by his/her representative, individually or together in person, by the child in writing, on audio or video tape or through an interpreter, or through the appointment of a safeguarder.

The fundamental principle is that the child is at the centre of the hearing and his/her views are critical. The children’s hearing will first ask if the child agrees and accepts or denies the grounds of referral. If the child does not accept these, the case goes to court, and a Sheriff will decide if the grounds are true or not (a key division is made as the establishment of facts is kept within the forum of the court, while decisions regarding disposal are for the children’s hearing). Where a hearing is to be held, the child will be sent a letter inviting him/her to the hearing as well as an ‘All About Me’ form (there are two different versions of the form depending on the age of the child), which seeks to obtain information on how the child is feeling, whether he/she is happy with his/her situation, whether he/she want things to change and whether he/she has enough information about what is happening to him/her. The social work report also has a section on the child’s views. The children’s hearing will seek the views of the child, too.  
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[bookmark: _Toc409691721]General procedural rules applicable to children involved in administrative judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, healthcare, placement into care, proceedings related to offences involving children below the MACR and administrative sanctions.
The rules described below apply to judicial proceedings in all sectors, including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, healthcare, placement into care, and proceedings related to offences involving children below the MACR. If sector specific rules apply, they are described in a separate subheading.
The child as a plaintiff/defendant/subject of proceedings

There are no general procedural rules regarding the right to legal representation in judicial review proceedings. A person may act in their own right or be represented by any person authorised to do so on his or her behalf. This means that also a child in general has the right to be represented (whether by a qualified lawyer or by another appropriate adult) in administrative judicial proceedings. A guardian may also be appointed by a parent or a court to act as the legal representative of the child in the event of the parent’s death, or a person appointed by a court to act as guardian in relation to the property, financial affairs or personal welfare of a person with incapacity. 

Where a child has legal capacity, he/she can instruct a solicitor and can choose which solicitor he/she wishes to instruct. A child is presumed to have legal capacity from the age of 12 years, and may also have legal capacity if he/she is under 12[footnoteRef:280], if the solicitor decides that the child understands enough to have a stateable case, and therefore that they will represent them. Scottish law places the responsibility for judging the above referred capacity of the child on the solicitor and the judiciary has not interfered. The test of competence which the Scottish solicitor should apply is whether or not the child has a “general understanding of what it means” to instruct a solicitor. Where a solicitor agrees to represent the child, even if they are under the age of 12, in all cases they are then a fully-fledged client of the solicitor. The child will therefore instruct the solicitor directly and can decide to withdraw instructions at any time and no longer be represented. Guidance does not exist however for solicitors who represent children to ensure they treat the child as a fully-fledged client whose opinions are taken into account. Where the child is in receipt of legal aid, this will cover the fees of the solicitor (see Section 2.9). [280:  Age of Legal Capacity (Scotland) act 1991, as amended, section 2(4A).] 


In case of conflicting interests between parents and children, the court, for the purpose of protecting the interests of the child and ensuring that they are not acting under any undue influence from a parent, carer or other party, may appoint a curator ad litem. Rather than acting as a representative, the curator is an officer of the court and will either be involved in order to speak for or as a party to the proceedings. 

Where a child chooses to represent him/herself in court, he/she may request the court to allow them to have someone to assist them in the conduct of proceedings (i.e. lay support for party litigants). The named individual may provide moral support, help to manage the court documents and other papers, take notes of the proceedings, and quietly advise on points of law and procedure, issues to raise with the court, and questions to ask witnesses[footnoteRef:281].Where a child chooses to represent him/herself in court, he/she may also apply for permission for a lay representative (a person who is not a solicitor, advocate or having a right to conduct litigation or rights of audience in the courts) to appear alongside them in order to make oral submissions on his/her behalf[footnoteRef:282]. [281:  Rules of the Court of Session 1994, Chapter 12a.]  [282:  Ordinary Cause Rules 1993, Chapter 1.3A and Rules of the Court of Session 1994, Chapter 12b. ] 


There are no statutory or policy provisions preventing or allowing a child to waive his/her right to legal assistance. 
The child as a witness

Child witnesses do not need to be legally represented during proceedings. Thus, there are no rules on access by the child to legal representation as there is no requirement to be represented when appearing as a witness.
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The child as a plaintiff/defendant/subject of proceedings

An appellant can act in person or be represented by any person authorised to act on his or her behalf[footnoteRef:283]. This means that a child has access to legal counsel, to legal assistance and in general to be represented (whether by a qualified lawyer or by another appropriate adult) in administrative judicial proceedings.  [283:  Asylum and Immigration (Procedure) Rules 2005, Rule 48.] 


Where an applicant to the tribunal is an unaccompanied child, they will be appointed a ‘guardian’ under the Scottish Guardianship Service (SGS), who will act as an independent advocate and assist the child during the asylum process. The SGS is a voluntary service which provides an advocate for children and young people that are claiming asylum or have been trafficked and is available to children up to the age of 18 as well as those that are age disputed. The role of the guardian is to be the responsible adult and liaise with the authorities to ensure that the child or young person’s voice is heard by multiple professionals and therefore follows the model of the ‘Named Person’ but done on a voluntary basis[footnoteRef:284]. Following a successful pilot project undertaken between September 2010 and March 2013, the SGS has been funded by the Scottish Government for three years. As the project has been carried out as a pilot project, independent evaluations were appointed to evaluate the project and report back on the success of the service[footnoteRef:285]. No other mechanisms to monitor the appointment and quality of service provided by guardian under the SGS have been identified.     [284:  Information obtained from interview with representative of the Scottish Refugee Council.]  [285:  An Evaluation of the Scottish Guardianship Pilot.] 


Where an unaccompanied child is not already legally represented, steps should also be taken to inform the Refugee Council’s Panel of Advisers, and the Refugee Legal Centre or Immigration Advisory Service and adjourn the case for legal representation to be arranged. The child should also have an appropriate adult with them at all times during the hearings[footnoteRef:286].   [286:  Guidance Note No.8 on unaccompanied children, at paragraph 7.] 


A protocol was drafted between the SGS, Glasgow City Council Asylum Assessment Team and UKBA clarifying responsibility of guardians for key tasks when working with separated children and young people and clarifying procedures for ensuring that tasks are carried out effectively. There is no specific duty to ensure that the child obtains legal representation, as the role of the guardian is to liaise with a number of authorities with the aim of improving inter-agency working. However, it is presumed that where legal representation was required, the guardian would assist the child in accessing a solicitor. 
The child as a witness

Child witnesses do not need to be legally represented during proceedings. 
[bookmark: _Toc409691723]Procedural rules applicable to children involved in education proceedings
The child as a plaintiff/defendant

With regard to the procedure to appeal a decision of an Education Appeal Committee, there are no general procedural rules regarding the right to legal representation in appeals made by way of summary application since the child, up to the age of 16, does not have a right of appeal (see Section 2.1 above).

A child up to the age of 16 also does not have the right to participate as a plaintiff or defendant in appeals to the ASNTS. Only parents and young people (i.e. age 16 years, and over) may appeal to the ASNTS, therefore a child younger than 16 would only be involved as a witness or as the subject of the proceedings. 
As a result, provision is only made for the person (young person or parent) to be represented. At the stage of a hearing, a family member, friend, someone from a representative organisation (for example from Barnardos, the UK’s leading children's charity[footnoteRef:287]) or someone with a legal qualification may represent the person. Where they are represented, this should be confirmed in writing in order that all communications are sent to the named representative.  [287:  Barnados, available at http://www.barnardos.org.uk/what_we_do/who_we_are/scotland.htm. ] 

The person may also have a “supporter” present at any discussions with the authority for the purpose of supporting the person in the course of those discussions. This can be any person that the person chooses to have accompany them.
Alternatively, the person may have an “advocate” to conduct such discussions or any part of them, or make representations to the authority on the person’s behalf[footnoteRef:288]. However, the education authority is not required to provide or pay for a supporter or advocate[footnoteRef:289]. The services of an “advocate” are however now available through the Take Note’ National Advocacy Service for Additional Support Needs. Following amendments made in 2009 to the Education (Additional Support for Learning) (Scotland) Act 2004, a legal duty is also now placed on the Scottish Government to provide an advocacy service to parents and young people following a reference being made to the ASNTS. The Take Note’ National Advocacy Service for Additional Support Needs, which is a partnership between Barnardo’s Scotland and the Scottish Child Law Centre, therefore is available to parents and young people (aged 16 or 17) from the time they have grounds to make a referral to the ASNTS, in order to help them lodge a reference, and to make informed decisions. The services are free and available to those over the age of 16.  [288:  Education (Additional Support for Learning) (Scotland) Act 2004, section 14.]  [289:  Education (Additional Support for Learning) (Scotland) Act 2004, section 14(3).] 

The child as a witness

Child witnesses do not need to be legally represented during proceedings. In appeals before the ASNTS, if the tribunal allows a child to give evidence in person, a person with appropriate skills or experience in facilitating the giving of evidence by children may be appointed for the hearing[footnoteRef:290], the fees for which are met by the tribunal.   [290:  Additional Support Needs Tribunals for Scotland (Practice and Procedure) Rules 2006, rule 33(2).] 

The child as a subject of proceedings

With regard to appeals to the Sheriff Court against a decision of the Education Appeal Committee, there are no rules on the child as the subject of proceedings. Likewise, no provision is made for a child who is the subject of proceedings before the ASNTS. 
[bookmark: _Toc409691724]Procedural rules applicable to children involved in mental health proceedings
The child as a plaintiff/defendant/subject of proceedings

Under the Mental Health (Care and Treatment) (Scotland) Act 2003[footnoteRef:291], every person with a mental disorder has a right of access to independent advocacy (a person to help him/her to speak up), and therefore the local authority and Health Board has a duty to ensure that independent advocacy services are available to persons within its area. Each local authority will operate an advocacy service for its area, which will maintain a list of persons that are available to act as independent advocates. The Scottish Independent Advocacy Alliance has produced Mental Health Tribunal Advocacy Guidelines[footnoteRef:292], which applies to any person providing advocacy services at proceedings before the MHTS.  [291:  Mental Health (Care and Treatment) (Scotland) Act 2003, section 259.]  [292:  Mental Health Tribunal Advocacy Guidelines.] 


Where the patient (thus also a child) does not have the capacity to instruct a solicitor to represent their interests, the tribunal or a convener (chair) may appoint a curator ad litem[footnoteRef:293] (appointed in respect of the patient by the tribunal to independently represent the best interests of the patient). The tribunal will provide all necessary information to a curator ad litem appointed to enable the curator ad litem to represent the patient’s interests in proceedings before the tribunal[footnoteRef:294], and the fees incurred will be met by the tribunal. [293:  Mental Health Tribunal for Scotland (Practice and Procedure) (No.2) Rules 2005, rule 55(1).]  [294:  Mental Health Tribunal for Scotland (Practice and Procedure) (No.2) Rules 2005, rule 55(5).] 

The child as a witness

There are no specific rules regarding the child as a witness.
[bookmark: _Toc409691725]Procedural rules applicable to children involved in proceedings for placement into care
The child as a plaintiff/defendant/witness

There are no specific rules regarding the child as a plaintiff, defendant or witness in proceedings before a children’s hearing.
The child as a subject of proceedings

Where the views of a child are sought or the child is involved in the children’s hearing process, there are a number of ways in which the child can be represented. Where legal representation is sought, the Scottish Legal Aid Board now maintains a register of solicitors who are eligible to provide children’s legal assistance, and the firms with which such solicitors are connected. Only those solicitors who are included in the register may provide children’s legal assistance[footnoteRef:295]. Solicitors and firms included in the register must comply with a code of practice prepared by the Scottish Legal Aid Board in relation to the carrying out by solicitors of their functions with regard to the provision of children’s legal assistance[footnoteRef:296]. [295:  Legal Aid (Scotland) Act 1986, section 28M(3).]  [296:  Ibid., section 28P(1).] 


Provision is also now made allowing the children’s hearing to pass details on to the Scottish Legal Aid Board (SLAB), in order that a solicitor can contact the child, which acts as an additional safeguard. Previously, if a child was unrepresented, the onus was on them to contact a solicitor. While a child over 12 years old is presumed to be of sufficient age and maturity to instruct a solicitor[footnoteRef:297], it is up to the solicitor to decide whether a child under the age of 12 understands enough to have a stateable case. Where a solicitor agrees to represent the child, even if they are under the age of 12, in all cases they are then a fully-fledged client of the solicitor. The child will therefore instruct the solicitor directly and can decide to withdraw instructions at any time and no longer be represented. Where the child is in receipt of legal aid, this will cover the fees of the solicitor. [297:  Age of Legal Capacity (Scotland) Act 1991, as amended, section 2(4A).] 


Under the Children’s Hearings (Scotland) Act 2011 (Rules of Procedure in Children’s Hearings) Rules 2013, any child whose case comes before a hearing may also be accompanied by one person, who may be legally qualified[footnoteRef:298]. Any representative attending a children’s hearing may assist the person whom he/she represents in the discussion of the case of the child with the children’s hearing. The Children’s Hearing (Scotland) Act 2011 now also makes provision for children’s advocacy services[footnoteRef:299], whereby children can receive support and representation for the purposes of assisting them in relation to their involvement in a children’s hearing. It remains the decision of the child though as to whether they wish to appoint an advocate or not, for the purpose of helping them to communicate. [298:  Children’s Hearings (Scotland) Act 2011 (Rules of Procedure in Children’s Hearings) Rules 2013, rule 11(1).]  [299:  Children’s Hearings (Scotland) Act 2011, section 122, though this provision is not yet in force.] 


In some cases the court or children’s hearing may appoint a safeguarder, to safeguard the interests of the child during the proceedings[footnoteRef:300]. This may arise, for example, where there is a conflict of interest between the parents and the child. The reasons for appointing a safeguarder must however be provided in writing[footnoteRef:301] and safeguarders are required to report to the court or hearing as well as to any relevant person. Any safeguarder appointed by a children’s hearing is entitled to be present throughout the duration of any hearing of the case until the disposal of that case. A safeguarder will prepare a report in writing on the case of the child and prepare any further report in writing on the case as the hearing may require, and give the report to the Principal Reporter. While the child’s view should be considered in the report, the safeguarder is not required to advocate the child’s view as they are not appointed by and cannot be dismissed by the child. Their role is to provide support and advice for the proceedings and they may become a party to the proceedings. A panel of safeguarders is maintained by each local authority in Scotland, and the fees and expenses of safeguarders are to be met by the local authorities. [300:  Children’s Hearings (Scotland) Act 2011, section 30.]  [301:  Ibid., section 30(4).  ] 


[bookmark: _Toc346714794][bookmark: _Toc346714795][bookmark: _Toc338234119][bookmark: _Toc338234120][bookmark: _Toc338234122][bookmark: _Toc338234123]Finally, regarding the existence of guidance for lawyers who represent children, some guidance to ensure that lawyers treat the child as a fully-fledged clients in judicial proceedings are reflected in the Code of Practice in relation to Children’s Legal Assistance Cases[footnoteRef:302]. The Code of Practice, among others, states that “when conducting proceedings before a children’s hearing, a solicitor, whilst fulfilling his/her professional duties to his/her client, shall respect the ethos of the children’s hearing system and acknowledge that decisions should be based on sound reasons, with the best interests of the child being paramount, and that the effective participation of all the parties involved should be promoted”[footnoteRef:303].  [302:  Scottish Legal Aid Board, Code of Practice in relation to Children’s Legal Assistance Cases.]  [303:  Scottish Legal Aid Board, Code of Practice in relation to Children’s Legal Assistance Cases, section 3.3.] 

[bookmark: _Toc360175791][bookmark: _Toc409691726]Restrictions on liberty

In the field of administrative law, detention is only possible in asylum and immigration cases, and concerning mental health proceedings, therefore only these sectors are described below.
[bookmark: _Toc409691727]Procedural rules applicable to children involved in asylum and migration proceedings
Child as a plaintiff/defendant/subject of proceedings

Detention for immigration purposes has been the main form of administrative detention in the UK. The main powers of immigration detention are set out in the Immigration Act 1971 and the United Kingdom Borders Act 2007. The Nationality, Immigration and Asylum Act 2002 governs who can authorise detention. It should be noted that under the Borders Citizenship and Immigration Act 2009[footnoteRef:304], certain Home Office functions are to be carried out having regard to the need to safeguard and promote the welfare of children. The UKBA Enforcement Instructions and Guidance[footnoteRef:305] states that “staff must therefore ensure they have regard to this need when taking decisions on detention involving or impacting on children under the age of 18 and must be able to demonstrate that this has happened, for example, by recording the factors they have taken into account”. The reasoning behind any decision to detain a child should therefore be fully documented and retained on file. Any decision of the authorities to detain a child must be provided in writing with reasons. [304:  Borders, Citizenship and Immigration Act 2009, section 55.]  [305:  United Kingdom Border Agency Enforcement Instructions and Guidance.] 


The UKBA Enforcement Instructions and Guidance deals with children and sets out the circumstances in which unaccompanied children can be detained[footnoteRef:306]. As a general principle, unaccompanied children (i.e. persons under the age of 18) must only ever be detained in the most exceptional circumstances (for example, where it is necessary to establish the identity of an unaccompanied child and pending suitable alternative arrangements being made for their care and safety, such as whilst awaiting collection by family/friends). They should normally be detained for the shortest possible time, with appropriate care though where necessary this may include detention overnight[footnoteRef:307]. This includes age dispute cases where the person concerned is being treated as a child. [306:  United Kingdom Border Agency Enforcement Instructions and Guidance, section 55.9.3.]  [307:  United Kingdom Border Agency Enforcement Instructions and Guidance, section 55.9.3.] 


In those exceptional circumstances where there are no relatives or appropriate adults to take responsibility for the child and alternative arrangements need to be made for their safety a period of very short term detention will also usually be appropriate to prevent them absconding (i.e. going missing) pending the arrangement of a care placement. Again, this includes age dispute cases where the person concerned is being treated as a child.

Detention of unaccompanied children must take account of the duty to have regard to the need to safeguard and promote their welfare. Statutory guidance issued by the Secretary of State under Section 55 of the Borders, Citizenship and Immigration Act 2009[footnoteRef:308] sets out the key arrangements for safeguarding and promoting the welfare of children which include staff training and effective inter-agency working on the safeguarding and welfare of children. Safeguarding and promoting the welfare of children includes protecting them from maltreatment, preventing impairment of their health or development, ensuring that they are growing up in circumstances consistent with the provision of safe and effective care, and enabling children to have optimum life chances and to enter adulthood successfully. [308:  UKBA, Every Child Matters, Change for Children: Statutory guidance to the UK Border Agency on making arrangements to safeguard and promote the welfare of children, November 2009.] 


The UKBA Enforcement Instructions and Guidance also outline that where it is proposed to detain any child under the age of 18 with his or her parents or guardians, any information relevant to the requirement to have regard to the need to safeguard and promote the child‘s welfare should be sought. This may include information from the children‘s services department of a local authority. Each case must be considered on its individual merits, and in cases other than those where deportation criteria are met, there should be a presumption in favour of temporary admission or release.

Unaccompanied children may only be detained in a place of safety. In Scotland, this is defined as a residential or other establishment provided by a local authority, a community home, a police station or a hospital, surgery or other suitable place[footnoteRef:309]. [309:  Children’s Hearings (Scotland) Act 2011, section 202.] 


The initial detention must be authorised by the Chief Information Officer/Higher Executive Officer or an Inspector[footnoteRef:310]. In all cases of children detained solely under Immigration Act 1971 powers, continued detention must as a minimum be reviewed again at days 7, 10, 14 and every seven days thereafter (up to 28 days) to ensure detention remains lawful and proportionate[footnoteRef:311], and in line with stated detention policy. Reviews should have regard to the need to safeguard and promote the welfare of children, though in practice only the lawfulness of the detention is considered[footnoteRef:312]. It should also be noted that the outcome of the reviews that take place at these intervals during detention, are not disclosed[footnoteRef:313]. After 28 days of detention, Ministerial authorisation needs to be given for further detention. The processes for reviewing detention however have been criticised for being centralised administrative procedures which are not independent, and which does not take into account all aspects of the decision to detain such as the welfare outcomes for the child due to continuing detention[footnoteRef:314].  [310:  United Kingdom Border Agency Enforcement Instructions and Guidance, (undated), Chapter 55.]  [311:  United Kingdom Border Agency Enforcement Instructions and Guidance, (undated), Chapter 55.9.3.]  [312:  UNICEF, “Administrative detention of children: a global report”, February 2011, at page 223.]  [313:  Bail for Immigration Detainees, Obstacles to accountability: challenging the immigration detention of families’, June 2007.]  [314:  Joint Chief Inspectors, Safeguarding Children: The second joint Chief Inspectors‘ Report on Arrangements to Safeguard Children‘, 10 June 2005, para. 7.29.] 


There are no specific provisions on the right of a child to appeal an administrative decision to restrict his/her liberty. Currently, immigration detention can only be challenged through bail application. To do this, most detainees apply to the immigration courts (Asylum and Immigration tribunal) for bail[footnoteRef:315]. Their application for bail is decided at a legal hearing in front of an immigration judge[footnoteRef:316]. The burden is on the Government to demonstrate to the judge why detention continues to be necessary. The judge then decides whether a detainee would abscond if released and whether bail should be refused or granted. If bail is granted, the judge usually attaches conditions to the terms of release which require the detainee to live at a certain address, to report regularly to the immigration authorities, to be electronically tagged, or to have sureties who put down money, which could be lost if the detainee runs away. If the judge refuses bail, the detainee is able to apply again every 28 days or sooner if they can make fresh arguments about why they should be released[footnoteRef:317]. [315:  Asylum and Immigration (Procedure) Rules 2005, rule 37.]  [316:  Asylum and Immigration (Procedure) Rules 2005, rule 39.]  [317:  Bail for Immigration Detainees (BiD), Briefing Paper on access to immigration bail.] 


There is a lack of statutory criteria for detention. The UK courts have held that detention can only be for the period reasonably necessary for the machinery of deportation or removal to be carried out[footnoteRef:318], and that a detainee may only be held pending removal for a period that is reasonable in all the circumstances. If it becomes apparent that deportation will not be carried out within that reasonable period, the detainee must be released[footnoteRef:319]. UKBA policy also asserts that detention can only be lawful where there is a realistic prospect of removal within a reasonable period[footnoteRef:320].  [318:  R. v Governor of Durham Prison, Ex parte Singh, [1984] 1 All ER 983, [1984] 1 WLR 704, [1983] Imm AR 198, United Kingdom: High Court (Administrative Court) (England and Wales), 13 December 1983.]  [319:  R(I) v Secretary of State for the Home Department [2002] EWCA Civ 888, United Kingdom: Court of Appeal (Civil Division) (England and Wales), 28 June 2002.]  [320:  United Kingdom Border Agency Enforcement Instructions and Guidance, (undated), Chapter 55.2.] 


Currently, there is no statutory limit on the length of time that anyone, including a child, can be detained under immigration powers in the UK. The Commissioner for Human Rights of the Council of Europe has highlighted that it is of particular concern that current UK legislation provides for no maximum time of administrative detention under Immigration Act powers[footnoteRef:321]. Following a review of detention by the Independent Asylum Commission in 2008, which acted an an independent system for monitoring the appropriate use of administrative detention, it was recommended that detention should be time-limited, for clearly stated reasons, and subject to judicial oversight, though ideally, the detention of children for immigration purposes should not occur at all, as very rarely can it be said to be in the best interests of the child[footnoteRef:322]. A recent report by the NGO, Medical Justice, which examined 141 cases of children in immigration detention in the UK between 2004 and 2010, found that these children had spent a mean average of 26 days in detention[footnoteRef:323]. [321:  Human Rights Council, Working Group on Arbitrary Detention (2008), U.N. Doc. A/HRC/7/4.]  [322:  Independent Asylum Commission, Deserving Dignity: Third Report of Conclusions and Recommendations‘ July 2008.]  [323:  Medical Justice, ‘State-sponsored cruelty: children in immigration detention‘, September 2010.] 

The child as a witness

There are no rules concerning detention that apply to child witnesses in asylum and immigration proceedings.
[bookmark: _Toc409691728]Procedural rules applicable to children involved in mental health proceedings
Child as a plaintiff/defendant/subject of proceedings

A child under the age of 18 years can be made subject to an emergency or short-term detention certificate or a compulsory treatment order in the same way as an adult. The procedures for granting or making such a certificate or order therefore do not differ depending on whether the patient is a child or an adult. In both cases, special consideration should be given to the effects of detention and to ensuring that all other options have been fully explored, though this should be given particular consideration where a child is being detained[footnoteRef:324]. [324:  Mental Health (Care and Treatment) (Scotland) Act 2003: Code of Practice Volume 1.] 


Part 5 of the Mental Health (Care and Treatment) (Scotland) Act 2003 covers emergency detention. An emergency detention certificate may be granted where the medical practitioner considers that it is likely that the patient has a mental disorder and that, because of the mental disorder, the patient’s ability to make decisions about the provision of medical treatment is significantly impaired. An emergency detention certificate may only be granted for up to three days to allow an assessment to be made of whether medical treatment is required[footnoteRef:325].The medical practitioner must be satisfied that it is necessary as a matter of urgency to detain the patient in hospital for the purpose of determining what medical treatment requires to be provided to the patient, that if the patient was not detained there would be a significant risk to the health, safety or welfare of the patient, or to the safety of any other person, and that the grant of a short-term certificate would involve undesirable delay[footnoteRef:326].  [325:  Mental Health (Care and Treatment) (Scotland) Act 2003, section 36(8). ]  [326:  Mental Health (Care and Treatment) (Scotland) Act 2003, section 36(3), (4) and (5).] 


Part 6 of the Mental Health (Care and Treatment) (Scotland) Act 2003 covers short-term detention. Where the three days for emergency detention have passed and a psychiatrist believes that the person needs to be detained in hospital, a short-term detention certificate will then be granted. This allows a person to be detained in hospital for up to 28 days[footnoteRef:327]. It is also possible for the certificate to be extended beyond the 28 day period, for a further three days where time is required to make an application for a compulsory treatment order[footnoteRef:328], or for a further five days where an application for a CTO has already been submitted to the tribunal. A CTO will be applied for where it is felt that the patient needs longer term care and treatment under the Act. [327:  Mental Health (Care and Treatment) (Scotland) Act 2003, section 44(5).]  [328:  Mental Health (Care and Treatment) (Scotland) Act 2003, section 47.] 


There are no specific provisions on the right of a child to appeal an administrative decision to restrict his/her liberty. There is no right of appeal to the tribunal against an emergency detention certificate due to the fact that a certificate may only be granted for up to three days[footnoteRef:329]. The patient or the patient’s named person can appeal against a short-term detention certificate by making an application to the tribunal to have the certificate revoked[footnoteRef:330]. The Mental Welfare Commission for Scotland also has the power to revoke a short-term detention certificate or extension certificate if it is satisfied that not all of the conditions are met and that it does not continue to be necessary for the detention of the patient in hospital[footnoteRef:331]. Where it does so, it must notify the tribunal amongst others[footnoteRef:332]. There is also a right of appeal to the Sheriff Principal against a decision of the tribunal refusing an application for revocation of a shot-term detention certificate[footnoteRef:333]. [329:  Scottish Government, ‘The new Mental Health Act – A guide to emergency and short-term powers, available at http://www.scotland.gov.uk/Resource/Doc/236140/0064723.pdf (last accessed 14 August 2013). ]  [330:  Mental Health (Care and Treatment) (Scotland) Act 2003, section 50(1).]  [331:  Mental Health (Care and Treatment) (Scotland) Act 2003, section 51.]  [332:  Mental Health (Care and Treatment) (Scotland) Act 2003, section 52.]  [333:  Mental Health (Care and Treatment) (Scotland) Act 2003, section 320(1)(a).] 

The child as a witness

There are no rules concerning detention that apply to child witnesses in mental health proceedings.
[bookmark: _Toc409691729]Remedies or compensation for violation of rights and failure to act 

[bookmark: _Toc409691730]General procedural rules applicable to children involved in administrative judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, healthcare, placement into care, proceedings related to offences involving children below the MACR and administrative sanctions.
The rules described below apply to judicial proceedings in all sectors, including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, healthcare, placement into care, and proceedings related to offences involving children below the MACR. If sector specific rules apply, they are described in a separate subheading.
Child as a plaintiff/defendant/witness/subject of proceedings

With regard to the general procedure of judicial review which is available to all administrative proceedings irrespective of the specific sector, there are no specific statutory or policy provisions providing remedies to children for violations of rights. Under the Rules of the Court of Session 1994, the court may grant or refuse any part of the petition, with or without conditions. It may also make any such order in relation to the decision in question as it thinks fit, such as an order for reduction of the decision[footnoteRef:334]. If the court decides that the public authority has acted unlawfully and grants the application, then it may make the order subject to conditions which specify what steps the public authority should take to put matters right. For example, the decision may require the public authority to consider the decision afresh, or where the application concerns an aspect of policy, the court may require the public authority to revise the policy. [334:  Rules of the Court of Session 1994, rule 58.4.] 


A decision of the court in judicial review proceedings is subject to a right of appeal to the UK Supreme Court. However, there are no statutory or policy provisions aimed at enabling a child to appeal against a decision of the court in judicial review proceedings, or to provide support to the child in order to access such an appeal mechanism.

No specific provisions were found allowing the child’s legal representative to make submissions instead of the child without his/her consent and/or appeal without the child's consent. Also no rights of appeal for a child care authority have been identified. However, where a child is represented by a solicitor, any submissions made by the solicitor or appeal raised on behalf of the child, should always be on the instructions of the client, in this case the child. 

No specific legal obligations on judicial authorities to secure the right of a child involved in judicial proceedings to claim compensation for damages caused by violation of rights were identified.

There are a number of non-judicial remedies available. After using the internal complaints mechanism of public bodies such as local authorities, if a child still has not found a remedy for a violation of rights or failure to act, they may contact the Scottish Public Services Ombudsman (SPSO)[footnoteRef:335]. The SPSO may conduct an investigation and if wrongdoing is found, ask the organisation concerned to correct its actions and repair their effects. [335:  SPSO, ‘How to Complain’. ] 


The SCCYP has a power of formal investigation where it seems that the rights of a group of children may have been breached[footnoteRef:336]. To date the Commissioner has never had to use these powers as information was freely provided by the relevant authorities there was no need for the Commissioner to invoke the formal investigative powers[footnoteRef:337]. At present the powers of investigation do not extend to matters that apply to only one child, but rather to a group of children. Under the Children and Young People (Scotland) Bill[footnoteRef:338] however, it is proposed to extend the rights of the Commissioner to undertake investigations on behalf of individual children and young people. The main aim is for the Commissioner to be able to receive complaints, resolve these and seek redress for children. However, the Bill is still going through the Parliamentary process, with evidence submitted to the Parliamentary Committee in Autumn 2013, the proposed changes are unlikely to enter into force before 2016.  [336:  Commissioner for Children and Young People (Scotland) Act 2003, section 7.]  [337:  Information obtained from the interview with a representative of the SCCYP.]  [338:  Children and Young People (Scotland) Bill.] 


While SCCYP has no complaints function at present, it does operate a phone line and can direct children to the appropriate body to deal with the issue, also of a legal nature if that would be the case. It receives approximately 500 calls a year, which cover a broad range of issues. If the SCCYP is aware of the same issue arising frequently, it will go and ask questions of the local authority, and therefore takes action on the policy level.

There are no specific rules on limitation periods for children who do not pursue their claims before they reach the age of majority. Prescriptive or limitation periods do not begin to run against a child until he/she has reached the age of 16 years[footnoteRef:339]. [339:  Prescription and Limitation (Scotland) Act 1973, s.17(3), 18(3), 18A(2), 22B(4) and 22C(3).] 


The statutory or policy provisions enabling a child to appeal against a decision of each of the specific tribunals, and any further right of appeal available are set out below. However, there are no statutory provision aimed at enabling a child to appeal against a tribunal or court’s decision and there are no specific provisions to provide support to the child in order to access such appeal mechanisms.
[bookmark: _Toc409691731]Procedural rules applicable to children involved in asylum and migration proceedings
The child as a plaintiff/defendant

Where an application is refused in asylum and immigration cases, the decision can be appealed to the UK First-tier Tribunal (Immigration and Asylum Chamber). There is also a further right of appeal to the Upper Tribunal in certain circumstances, whereby either the appellant or respondent may apply for permission to appeal to the Upper Tribunal[footnoteRef:340]. A party seeking permission to appeal to the Upper Tribunal must make a written application to the Tribunal for permission to appeal within five days of receiving notification of the decision. If this is refused, they may apply to the Upper Tribunal for permission to appeal. The procedural rules for the Upper Tribunal are set out in the Tribunal Procedure (Upper Tribunal) Rules 2008. Thereafter, there is a right of appeal to the Court of Session. Applications to the Upper Tribunal for permission to appeal to the Court of Session must be made in writing identifying the alleged error or errors of law and stating the result requested within the relevant time limit[footnoteRef:341]. Besides the right to appeal, the general rules apply as described above on the available remedies to children for violation of their rights. [340:  Asylum and Immigration (Procedure) Rules 2005, Part 3.]  [341:  Tribunal Procedure (Upper Tribunal) Rules 2008, Rule 44.] 

The child as a witness/subject of proceedings

Rights of appeal are only available to a plaintiff or defendant in the action. 
[bookmark: _Toc409691732]Procedural rules applicable to children involved in education proceedings
The child as a plaintiff/defendant

Decisions concerning education, such as placing requests, exclusions and concerning children that require additional support with their education, can be appealed to either an Educational Appeal Committee (an appeal before administrative public authority) or the ASNTS. There is a further right of appeal from a decisions of an Education Appeal Committee to the Sheriff Court[footnoteRef:342]. Appeals against an attendance order will also be heard by a Sheriff. An appeal to a Sheriff, by way of summary application, is to be lodged with the Sheriff Clerk within 28 days of receipt of the decision of the Education Appeal Committee, and is heard in chambers[footnoteRef:343]. The judgement of the Sheriff on an appeal is final[footnoteRef:344]. [342:  Education (Scotland) Act 1980, section 28F(1) and 28H(6).]  [343:  Education (Scotland) Act 1980, section 28F(3).]  [344:  Education (Scotland) Act 1980, section 28F(9).] 


With regard to rights of appeal from the ASNTS, an appeal can only be made to the Court of Session, where there is an error of law. Where the Court of Session allows an appeal, it may remit the reference back to the ASNTS or another tribunal to be considered again and give such directions as it considers appropriate and make any necessary ancillary orders[footnoteRef:345].  [345:  Education (Additional Support for Learning) (Scotland) Act 2004, section 21(3).] 


With regard to the procedure to appeal a decision of an Education Appeal Committee, there are no specific statutory or policy provisions providing remedies to children for violations of rights. Under the Education (Scotland) Act 1980, it is only the parent or the young person (as of the age of 16) who has the right of appeal and following hearing of the appeal the Sheriff will either confirm or refuse to confirm the decision of the Education Authority[footnoteRef:346]. [346:  Education (Scotland) Act 1980, section 28F(5).] 


Besides the right to appeal, the general rules apply as described above on the available remedies to children for violation of their rights.
The child as a witness/subject of proceedings

Rights of appeal are only available to a plaintiff or defendant in the action. 
[bookmark: _Toc409691733]Procedural rules applicable to children involved in mental health proceedings
The child as a plaintiff/defendant/subject of the proceedings

Certain decisions of the MHTS can be appealed to the Sheriff Principal by a relevant party to the proceedings and can include, for example, a decision to refuse an application for revocation of a short term detention certificate; a decision to make or refuse to make a CTO; a decision to make an interim CTO. A ‘relevant party’ can include the person to whom the decision relates (thus, the child), that person’s named person, any guardian, the mental health officer or the person’s responsible medical officer[footnoteRef:347]. There is a further right of appeal against the decision of the Sheriff Principal, to the Court of Session. [347:  Mental Health (Care and Treatment) (Scotland) Act 2003, section 320(5). ] 


Where the patient is subject to a compulsion order and a restriction order, a hospital direction or a transfer for treatment direction, there is a direct right of appeal to the Court of Session against certain decisions of the tribunal. Those decisions include a decision to make an order revoking a compulsion order; a decision to make an order revoking a restriction order; a decision to make an order varying a compulsion order; a decision to make an order conditionally discharging a patient; and a decision under section 193 of the Mental Health (Care and Treatment) (Scotland) Act 2003 to make no order. The individual decisions which can be appealed against are specified in section 322(1) of the 2003 Act. Again, only a relevant party may appeal to the Court of Session, which would therefore include a child where he/she is the person to whom the decision relates. 

Section 324 of the Mental Health (Care and Treatment) (Scotland) Act 2003 specifies the grounds upon which an appeal may be made to the Sheriff Principal or the Court of Session. The grounds of appeal are that the decision was based on an error of law, that there has been a procedural impropriety in the conduct of any hearing by the tribunal on the application, that the tribunal has acted unreasonably in the exercise of its discretion, and that the Tribunal’s decision was not supported by the facts found to be established by the tribunal.

Besides the right to appeal, the general rules apply as described above on the available remedies to children for violation of their rights.

The child as a witness

Rights of appeal are not available to the child as a witness.
[bookmark: _Toc409691734]Procedural rules applicable to children involved in proceedings for placement into care
The child as a plaintiff/defendant/subject of proceedings

Either the child that has legal capacity, a relevant person (an adult involved in the child’s life with parental responsibilities and rights) or a safeguarder (a person who is appointed by the children’s hearing to safeguard the interests of the child during the proceedings by providing support and advice) may appeal a decision of a children’s hearing to the Sheriff[footnoteRef:348]. An appeal must be made before the expiry of the period of 21 days beginning with the day on which the decision is made[footnoteRef:349]. The reporter must be informed in writing that an appeal will be made to the Sheriff Court. The child will be required to sign the appeal documents if they are taking the appeal, or a safeguarder can also sign on behalf of the child. The appeal must then be lodged with the Clerk of the Sheriff Court. There is also a right of review. A supervision order has to be reviewed within 12 months, but the local authority and the child or relevant person can ask for a review to take place earlier, after three months. The local authority can ask for an earlier review at any point and the hearing can also set a review date at an earlier point.  [348:  Children’s Hearing (Scotland) Act 2011, section 154(1).]  [349:  Children’s Hearing (Scotland) Act 2011, section 154(5).] 


Following an appeal to the Sheriff, a further right of appeal exists to the Sheriff Principle, and thereafter to the Court of Session, by way of stated case either on a point of law, or in respect of any irregularity in the conduct of the case. An appeal against a Sheriff’s decision to a higher court therefore cannot reopen discussion on the facts of the case but is confined to dispute about how the Sheriff has interpreted, or applied, the law. There is no right of appeal to a higher court against a Sheriff’s decision to make a child protection order or a children’s hearing’s decision to continue a child protection order. A person with parental rights or other relevant person may make an application to have a child protection order varied or set aside before the children’s hearing on the second working day after implementation of the order or within two working days of a hearing’s decision to continue a child protection order.

Besides the right to appeal, the general rules apply as described above on the available remedies to children for violation of their rights.
The child as a witness

Rights of appeal are not available to the child as a witness.
[bookmark: _Toc346714798][bookmark: _Toc346714799][bookmark: _Legal_Costs_(who,][bookmark: _Toc409691735][bookmark: _Toc360175793]Legal costs 
[bookmark: _Toc409691736]General procedural rules applicable to children involved in administrative judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, healthcare, placement into care, proceedings related to offences involving children below the MACR and administrative sanctions.
The rules described below apply to judicial proceedings in all sectors, including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, healthcare, placement into care, and proceedings related to offences involving children below the MACR. If sector specific rules apply, they are described in a separate subheading.
The child as a plaintiff/defendant/witness/subject of proceedings

As a general rule, in judicial review proceedings the losing party bears the costs, including court fees, of the proceedings. However, with regard to the general procedure of judicial review which is available to all administrative proceedings irrespective of the specific sector, provision is made for protective expenses orders[footnoteRef:350]. When deciding on costs, the courts have a wide discretion, and can grant a protective expenses order which regulates the liability for expenses in the proceedings of all or any of the parties, with the overall aim of ensuring that proceedings are not prohibitively expensive for the applicant[footnoteRef:351]. An application for a protective expenses order is made by motion. A protective expenses order may exclude or limit any party’s liability, provide that no party will be liable for the expenses of any other party and include provision regarding liability for expenses in the event that the applicant is successful, unsuccessful or regardless of the outcome. A protective expenses order must contain provision limiting the applicant’s liability in expenses to the respondent to the sum of £5,000, though the court has the discretion to lower this sum[footnoteRef:352]. [350:  Rules of the Court of Session 1994, Chapter 58A.]  [351:  Rules of the Court of Session 1994, rule 58A.2(3).]  [352:  Rules of the Court of Session 1994, rule 58A.4.] 


There are no general provisions on the coverage of legal costs in administrative judicial proceedings. As tribunals are intended to offer a faster and cheaper procedure than the ordinary courts and avoid the formality of the ordinary courts, parties are free to represent themselves and unless specified there are no fees charged. A party to a tribunal should not therefore have any legal costs unless they decide to be represented at the tribunal. In certain situations, however, provision is made for representation of the child, the fees for which will be met by the relevant tribunal or children’s hearing.
[bookmark: _Toc409691737]Legal aid

Legal aid to cover court fees and costs incurred due to participation in administrative judicial proceedings is available where certain conditions are met. 

Regulation 5 of the Children’s Legal Assistance (Scotland) Regulations 2013 (draft) specifies that children’s legal aid is available to an individual in respect of any proceedings before a Sheriff, Sheriff Principal or in the Court of Session where certain conditions are met. The conditions are that it is necessary that the individual be represented by a solicitor or counsel for the purpose of enabling the individual to participate effectively in the proceedings, that it is reasonable in the particular circumstances of the case that the individual should receive children’s legal aid, and after consideration of the disposable income and disposable capital of the individual, the expenses of the case cannot be met without undue hardship to the individual or the dependants of the individual. In order to determine whether or not the individual could participate effectively in the proceedings, consideration has to be given to the nature and complexity of the case (including any points of law), and the ability of the individual, with the assistance of any accompanying person, to consider and challenge any document or information before the proceedings and to give his or her views in the proceedings in an effective manner.
[bookmark: _Toc409691738]Procedural rules applicable to children involved in asylum and migration proceedings
The child as a plaintiff/defendant

Fees were introduced for appeals heard before the tribunal under the First-tier Tribunal (Immigration and Asylum Chamber) Fees Order 2011. The Order foresees a fee of £80 for each person, where they consent to the appeal being determined without a hearing, and £80 or £140 where they do not consent to the appeal being determined without a hearing. 

Under the Tribunals, Courts and Enforcement Act 2007, the tribunal has the power to determine by whom and to what extent the costs are to be paid. However, if the tribunal allows an appeal, it may only order the respondent to pay to the appellant an amount no greater than any fee paid that has not been refunded and any fee which the appellant is or may be liable to pay under the Fees Order[footnoteRef:353].  [353:  Tribunals, Courts and Enforcement Act 2007, section 23.] 


There are no statutory or policy provisions allowing the tribunal or giving the tribunal discretionary powers to waive the tribunal fees in the case of a child.
The child as a witness/subject of proceedings

Child witnesses and subjects of proceedings do not pay legal costs. 
[bookmark: _Toc409691739]Procedural rules applicable to children involved in education proceedings
The child as a plaintiff/defendant

There are no statutory or policy provisions allowing the court fees to be waived in the case of a child when appealing the decision of an Education Appeal Committee before the Sheriff Court.

A party to a tribunal, thus also ASNTS, should not have any legal costs unless they decide to be represented at the tribunal. The child may have a “supporter” present at any discussions with the authority for the purpose of supporting him/her in the course of those discussions, or an “advocate” to conduct such discussions or any part of them, or make representations to the authority on their behalf[footnoteRef:354]. However, the education authority is not required to provide or pay for a supporter or advocate.  [354:  Education (Additional Support for Learning) (Scotland) Act 2004, section 14.] 

The child as a witness

If the ASNTS allows a child to give evidence in person, a person with appropriate skills or experience in facilitating the giving of evidence by children may be appointed for the hearing[footnoteRef:355], the fees for which are met by the ASNTS.  [355:  Additional Support Needs Tribunals for Scotland (Practice and Procedure) Rules 2006, rule 33(2).] 

The child as a subject of proceedings

As only parents and young people (i.e. age 16 years, and over) may appeal to the ASNTS, a child as the subject of proceedings does not pay legal costs. 
[bookmark: _Toc409691740]Procedural rules applicable to children involved in mental health proceedings
The child as a plaintiff/defendant/subject of proceedings

A party to a tribunal should not have any legal costs unless they decide to be represented at the tribunal. Under the Mental Health (Care and Treatment) (Scotland) Act 2003[footnoteRef:356], every person with a mental disorder has a right of access to independent advocacy (a person to help him/her to speak up), and therefore the local authority and Health Board has a duty to ensure that independent advocacy services are available to persons within its area. Where the patient does not have the capacity to instruct a solicitor to represent their interests or the patient does not have a representative and the tribunal appoints a curator ad litem[footnoteRef:357] (appointed in respect of the patient by the tribunal to independently represent the best interests of the patient), the fees incurred will be met by the MHTS. [356:  Mental Health (Care and Treatment) (Scotland) Act 2003, section 259.]  [357:  Mental Health Tribunal for Scotland (Practice and Procedure) (No.2) Rules 2005, rule 55(1).] 

The child as a witness

There are no specific rules regarding the child as a witness.
[bookmark: _Toc409691741]Procedural rules applicable to children involved in proceedings for placement into care
The child as a plaintiff/defendant/subject of proceedings

A party to a tribunal should not have any legal costs unless they decide to be represented at the tribunal. Where the child chooses to be legally represented, the Legal Aid (Scotland) Act 1986, as amended by the Children’s Hearings (Scotland) Act 2011, makes provision for legal aid in respect of certain proceedings relating to children[footnoteRef:358]. Legal aid is available to a child  in relation to the following actions –  [358:  Legal Aid (Scotland) Act 1986, section 28B(2).] 

(a) proceedings before the sheriff in relation to an application for variation or termination of a child protection order;
(b) proceedings before a children’s hearing following the making of a child protection order;
(c) proceedings before a children’s hearing or a pre-hearing panel if the children’s hearing or the panel considers that it might be necessary to make a compulsory supervision order including a secure accommodation authorisation in relation to the child to whom the proceedings relate; 
(d) proceedings before a children’s hearing following the arrest of a child and detention in place of safety; and
(e) proceedings under Part 10 (proceedings before sheriff) or 15 (appeals) of the Children’s Hearings (Scotland) Act 2011[footnoteRef:359]. [359:  ibid., section 28B(3).] 

When legal aid is granted, legal assistance at the hearing will be provided for the child. Legal aid is an automatic right for a child at certain types of hearings, in order to protect their rights and interests. If assistance by way of representation has not been made available to the child, children’s legal aid is automatically available in proceedings before the sheriff in relation to an application for variation or termination of a child protection order, review by a children’s hearing or deferred children’s hearing of a child protection order where the child has been taken to a place of safety or which prevents the removal of the child, and before a children’s hearing or pre-hearing panel which is to consider whether it might be necessary to make a compulsory supervision order in relation to a child[footnoteRef:360].  [360:  Ibid., section 28C(1) and (2)] 

There is no provision of automatic legal aid for relevant persons. However, children’s legal aid is available to a relevant person in relation to the child to whom the proceedings relate, in the proceedings listed under (a) and (e) above[footnoteRef:361].  [361:  Ibid., section 28E(1).] 

For proceedings before the sheriff or appeals, children’s legal aid is available to the child to whom the proceedings relate, if the Scottish Legal Aid Board is satisfied that the following conditions are met:
· it is in the best interests of the child that children’s legal aid be made available, 
· it is reasonable in the particular circumstances of the case that the child should receive children’s legal aid, and
· that, after consideration of the disposable income and disposable capital of the child, the expenses of the case cannot be met without undue hardship to the child[footnoteRef:362]. [362:  Ibid., section 28D(3).] 

In cases of application for children’s legal aid for a relevant person, the Scottish Legal Aid Board must be satisfied that it is reasonable in the particular circumstances of the case that the relevant person should receive children’s legal aid, and that, after consideration of the disposable income and capital of the relevant person, that the expenses of the case cannot be met without under hardship to the relevant person[footnoteRef:363]. [363:  Ibid., section 28E(3).] 

In each case, where the proceedings relate to an appeal to the sheriff principal or the Court of Session however, the Scottish Legal Aid Board must be satisfied that the child or relevant person has substantial grounds for making or responding to the appeal, in addition to the above conditions[footnoteRef:364]. [364:  Ibid., section 28D(5) and 28E(5).] 


The Children’s Hearings (Scotland) Act 2011 also makes provision for the appointment of a safeguarder[footnoteRef:365]. Any safeguarder appointed by a children’s hearing (to provide support and advice to the child) is entitled to be present throughout the duration of any hearing of the case until the disposal of that case. The fees and expenses of safeguarders are to be met by the local authorities. [365:  Children’s Hearings (Scotland) Act 2011, section 33.] 

The child as a witness
There are no specific rules regarding the child as a witness.
[bookmark: _Toc409691742][bookmark: _Toc360175794]Enforcement of administrative court judgements 
[bookmark: _Toc409691743]General procedural rules applicable to children involved in administrative judicial proceedings including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, healthcare, placement into care, proceedings related to offences involving children below the MACR and administrative sanctions.
The rules described below apply to judicial proceedings in all sectors, including proceedings reviewing administrative authorities’ decisions in the sectors of asylum, migration, education, healthcare, placement into care, and proceedings related to offences involving children below the MACR. If sector specific rules apply, they are described in a separate subheading.
The child as a plaintiff/defendant 

With regard to judicial review which is available to all administrative proceedings irrespective of the specific sector, there are no specific statutory or policy provisions on the enforcement of decisions of the Court of Session. The procedure in the ordinary courts is that the court will issue its judgement like in any other case. There any no statutory or policy provisions requiring the child to be informed about the decision of the Court of Session and the enforcement of such decision, that the decision be explained to the child or that the language used should be adapted to the child’s level of understanding. There are no guidance or codes of conduct that are available to lawyers, guardians ad litem or other professionals to ensure that this information is communicated in a child-friendly manner.

There are no general administrative procedural rules to protect the child from harm, during enforcement, from any individual involved in the proceedings or related to the case. Restraint orders, non-contact and limited contact orders are available in the context of family proceedings and care proceedings, and are governed by civil procedural rules, as described in the Study to collect data on children’s involvement in civil/criminal judicial proceedings. 

No specific administrative procedural rules have been identified to ensure that decisions which concern children are directly or immediately enforceable.

With regards to the use of force as a measure of last resort in family cases, when children are involved, family cases are governed by civil procedural rules, as described in the Study to collect data on children’s involvement in civil/criminal judicial proceedings. 
The child as a witness/subject of proceedings

There is no requirement that a witness or the subject of proceedings must be informed of the decision in the case or enforcement of the decision.

[bookmark: _Toc409691744]Procedural rules applicable to children involved in asylum and migration proceedings
The child as a plaintiff/defendant

Where the tribunal determines an appeal it must serve on every party a written determination containing its decision and the reasons for it. The determination must be sent to each party no later than 10 days after the hearing finishes or where there is no hearing, within 10 days of the date of determination[footnoteRef:366]. Where the child is a party to the proceedings therefore it will be served with the written decision of the tribunal. There are however no provisions requiring that the decision or the reasons for it should be explained to the child (though this will be done by their legal representative where they have one), provided in child-friendly language or otherwise adapted to the child’s level of understanding. Guidance or codes of conduct for lawyers, guardians or other professionals requiring that this information is communicated in a child-friendly manner have not been identified. [366:  Asylum and Immigration (Procedure) Rules 2005, Rule 22.] 

The child as a witness/subject of proceedings

There is no requirement that a witness or the subject of proceedings must be informed of the decision in the case or enforcement of the decision.
[bookmark: _Toc409691745]Procedural rules applicable to children involved in education proceedings
The child as a plaintiff/defendant

Where the ASNTS makes a decision on a reference, this may be given orally at the end of the hearing or provided in writing as soon as practicable. The decision is sent to each party along with notice of the circumstances in which there is a right of appeal against the decision of the ASNTS[footnoteRef:367]. As only parents and young people (i.e. age 16 years, and over) may make a reference to the ASNTS, a child would not be sent the decision. There are no provisions requiring that the decision should be provided in child-friendly language or otherwise adapted to a child’s level of understanding. Guidance or codes of conduct for lawyers, guardians or other professionals requiring that this information is communicated in a child-friendly manner have not been identified. [367:  Additional Support Needs Tribunals for Scotland (Practice and Procedure) Rules 2006, section 37(3).] 

The child as a witness/subject of proceedings

As the child up to the age of 16 cannot be a plaintiff/defendant in the proceedings (see Section 2.1 above), there is no requirement to inform him/her of the decision. It is usually up to the parents to the proceedings whether to inform the child.
[bookmark: _Toc409691746]Procedural rules applicable to children involved in mental health proceedings
The child as a plaintiff/defendant/subject of proceedings

Following a decision of the tribunal, notice of the decision and information explaining any right of appeal against the tribunal’s decision, including any time limited which may apply, are to be sent to the parties and such other relevant person as the tribunal may direct, as soon as reasonably practicable[footnoteRef:368]. There are no specific provisions requiring that the decision or the reasons for it should be explained to the child (though this will be done by their legal representative where they have one), provided in child-friendly language or otherwise adapted to the child’s level of understanding. Guidance or codes of conduct for lawyers or other professionals requiring that this information is communicated in a child-friendly manner have not been identified. [368:  Mental Health Tribunal for Scotland (Practice and Procedure) (No.2) Rules 2005, rule 72(3) and (4).] 

The child as a witness

There is no requirement that a witness must be informed of the decision in the case or enforcement of the decision.
[bookmark: _Toc409691747]Procedural rules applicable to children involved in proceedings for placement into care
The child as a plaintiff/defendant/witness

There are no specific rules regarding the child as a plaintiff, defendant or witness in proceedings before a children’s hearing.
The child as a subject of proceedings

Following a decision being made by a children’s hearing disposing of a case, the chairman is to inform the child, any relevant person, any safeguarder, and any representative of the decision of the hearing, the reasons for the decision, and the right of appeal to the Sheriff[footnoteRef:369]. This information is also sent to the child, any relevant person, any safeguarder and the local authority as soon as reasonably practicable after the children’s hearing has made a decision disposing of the case[footnoteRef:370]. Where the children’s hearing has decided to issue or continue a warrant or order under certain provisions of the Act, the Principal Reporter is required to send to the child, any relevant person and any safeguarder appointed in the proceedings, a copy of the warrant, order, continuation or other document issued and notice of the right of the child to appeal the decision to the Sheriff, as soon as reasonably practicable[footnoteRef:371]. In each case, there are no specific requirements regarding the way in which the decision is to be explained to the child or that the language used should be adapted to the child’s level of understanding.  [369:  Children’s Hearings (Scotland) Act 2011 (Rules of Procedure in Children’s Hearings) Rules 2013, section 88.]  [370:  Ibid., section 88(2) and 89(2).]  [371:  Ibid., section 88(3)(c) and (d).] 


It should be noted that where a children’s hearing arranged to consider a child’s case and is unable to dispose of that case, it may, if there is reason to believe that the child may not attend a hearing of the case or fail to attend or reside at any clinic, hospital or other establishment for a specified period of time, grant a warrant to keep the child in a place of safety for a specified period, or to bring a child before a children’s hearing. At any time prior to the expiry of that warrant, an application may be made to the Sheriff for a warrant for further detention of the child[footnoteRef:372].  [372:  Ibid., section 2967.] 

Under the children’s hearings system, where a compulsory supervision order is made, the implementation authority must give effect to this and ensure that any requirements imposed on it in relation to the child under the order are complied with[footnoteRef:373]. Where it appears to the children’s hearing that the implementation authority is in breach of any duty in relation to the child, it must give notice to the authority to perform its duties within a period of 21 days[footnoteRef:374], following which, if the authority continues to be in breach of its duties, the National Convener may apply to the sheriff principal for an order to enforce the implementation authority’s duty in relation to the child[footnoteRef:375]. [373:  Children’s Hearings (Scotland) Act 2011, section 144.]  [374:  Ibid., section 146(3).]  [375:  Ibid., section 147.] 


[bookmark: _Toc401654882][bookmark: _Toc409691748]Conclusions
[bookmark: _Toc409691749]Overview of Member State’s approach to children in administrative judicial proceedings and specialised services dealing with such children 
[bookmark: _Toc409691750]Administrative justice system in Scotland

The administrative justice system in Scotland is mainly made up of judicial review and the system of tribunals that deal with appeals against a wide range of decisions of Government and public authorities dealing with devolved matters, as well as internal complaint schemes of public bodies. 
[bookmark: _Toc409691751]General approach towards children under administrative law: best interests of the child, evolving capacities, principle of non-discrimination

The child’s best interests are a primary consideration across all services according to the Getting it Right for Every Child (GIRFEC) guidelines, which is a national programme to improve outcomes for all children in Scotland. The Children and Young People (Scotland) Bill proposes to create a statutory definition of ‘wellbeing’ and require that anyone assessing a child has regard to the general principle of wellbeing when it exercises functions in relation to a child who it looks after or who is in need. This will ensure that services take a holistic view of each child’s wellbeing and their needs.

The child’s best interests are a primary consideration across all services according to the Getting it Right for Every Child (GIRFEC) non-binding guidelines. While there are no specific provisions requiring that the relevant authorities take account of all interests at stake, including psychological and physical well-being and legal, social and economic interests of the child, all relevant authorities are to work together to ensure that the child is at the centre of any decision affecting them. While the child is not directly involved in the assessment of his/her best interests, information gathered through hearing the views of the child allows the respective authorities to decide on the child’s best interests. 

There are no rights of redress for a child who feels that he/she has been discriminated against as the Equality Act 2010 does not apply to children. Since March 2011, the ASNTS (dealing with appeals of decisions on provision of educational support) can also now hear appeals against exclusion from school where the alleged ground of exclusion is disability discrimination under the Equality Act 2010. However, a child can not make an application to the ASNTS in their own right. Any application to the ASNTS will have to be made by the parent of the child.
[bookmark: _Toc409691752]The child as an actor in administrative judicial proceedings

Regarding the age at which a child can make an application for judicial review, the provisions of the Age of Legal Capacity (Scotland) Act 1991 apply. Where a person is considered to have legal capacity to instruct a solicitor, they also have legal capacity to sue or to raise an action, or to defend, in any civil proceedings, which therefore includes an application for judicial review. A person under the age of 16 years has legal capacity to instruct a solicitor, in connection with any civil matter, only where that person has a general understanding of what it means to do so. A person who is 12 years of age or more is presumed to be of sufficient age and maturity to have such an understanding. Therefore, where a child is under 12 years of age and is considered not to have such legal capacity, he/she would not have capacity to make an application him/herself and therefore the application would have to be made by his/her legal representative. 

As stated above, unless otherwise specified in relation to the specific tribunal proceedings, a child can be a party to the proceedings from the age of 12 years, and therefore has the capacity to initiate judicial proceedings. This includes making an application to a tribunal seeking review of an administrative decision. From the areas researched in this report, specific rules apply to decisions concerning education. Their parents have the right of appeal in all cases where their child is of school age (between five and 16 years old). Once pupils are over school leaving age, they will have the right of appeal and their parent(s) will not. Applications to the ASNTS however can only be made by parents and young people (i.e. age 16 years, and over), therefore a child does not have a right to bring a claim.
[bookmark: _Toc409691753]Provision of information

Under the Rules of the Court of Session 1994, which set out the procedural requirements for judicial review, there are no specific measures regarding the provision of information to children and therefore no specific rules to ensure that a child is promptly and adequately informed of their rights and obligations. With regard to general policy provisions, Getting it Right for Every Child (GIRFEC) is an approach that has been adopted by national authorities for a number of years to ensure that the child or young person and their family, is at the centre of every decision affecting them, including being informed of their rights by professionals across all services. The Children (Scotland) Act 1995 also makes provision for the publication of information about services for children.

In addition to the general provisions under the Children (Scotland) Act 1995 for the publication of information about services for children, the procedural rules of each of the tribunal also cover the provision of information to some degree, although besides the general rules, there are no specific measures regarding the provision of information to children in asylum and immigration cases. The ASNTS in education matters is under no obligation to provide notice of hearing, paperwork or a copy of the decision to the child under the age of 16 as such information will only be sent to the parties to the appeal, i.e. parents and young persons (over the age of 16). Notice of applications to the MHTS in relation to mental health matters are to be sent to the patient (who may be a child). 

Under the Children’s Hearings (Scotland) Act 2011, there are various requirements concerning the notification of children’s hearings and provision of documents. The child is to receive notification of the hearing and receive a copy of the statement of grounds for referral to the children’s hearing. During the hearing, the purpose of the hearing is to be explained to the child, any relevant person and any representative. Following a decision being made disposing of the case, the chairman is also to inform the child of the decision of the hearing, the reasons for the decision, and the right of appeal to the Sheriff. 
[bookmark: _Toc409691754]Protection of the child’s personal and family life

There are general legal requirements in place in order to protect a child’s identity and personal data under the Data Protection Act 1998. Each tribunal also has in place rules to protect the privacy of a child. In order to protect the privacy of a child during children’s hearings, the basic rule is that proceedings are to be held in private, and only persons who need to be there for the proper consideration of the case being heard are to be present.

In order to protect the privacy of a child in relation to media reporting during children’s hearings, representatives of the media can be excluded from a hearing where exclusion is necessary in the child’s interests or in order to obtain the child’s views or where the presence of the media is causing distress to the child or may have this effect. The identity of the child is protected under the children’s hearings system because it is an offence to publish any matter intended or likely to identify “any child connected (in any way) with the case”. 
[bookmark: _Toc409691755]Protection from harm during proceedings and interviews and ensuring a child friendly process

 With regard to the general procedure of judicial review which is available to all administrative proceedings irrespective of the specific sector, there are no specific statutory or policy provisions to ensure that the burden and hardship of being involved in judicial review proceedings is minimised and that the child is supported throughout the process. There are no provisions to ensure that proceedings involving a child applicant are fast-tracked or prioritised, or that the places where the proceedings are held or where the child is heard are child-friendly and non-intimidating. 

Under the Children’s Hearings (Scotland) Act 2011 (Rules of Procedure in Children’s Hearings) Rules 2013, there are various measures to ensure that the children’s hearing system is a child friendly process. There are various notification requirements. Work has been carried out to ensure that premises for children’s hearings are non-intimidating and child-friendly. The child has both a right and a duty to attend all stages of the children’s hearing. During the hearing, the purpose of the hearing is to be explained to the child and the chairman is to inform the child of the substance of any reports, documents and information that is material to the case, provided this would not be detrimental to the interests of the child. Following a decision being made disposing of the case, the chairman is also to inform the child of the decision of the hearing, the reasons for the decision, and the right of appeal to the Sheriff. 
[bookmark: _Toc409691756]Right to be heard and participate in administrative judicial proceedings

With regard to the general review procedure of judicial review which is available to all administrative proceedings irrespective of the specific sector, there are no specific statutory or policy provisions to ensure that a child can participate and be heard in judicial review proceedings. A party to the proceedings, thus also a child, has the right to be heard and will typically make submissions to the court and have a period in which to reply once the defence has made its submissions, be heard during, or otherwise participate in the proceedings.  
[bookmark: _Toc409691757]Right to legal counsel, legal assistance and representation

There are no general procedural rules regarding the right to legal representation in judicial review proceedings. A person may act in their own right or be represented by any person authorised to do so on his or her behalf. This means that also a child in general has the right to be represented (whether by a qualified lawyer or by another appropriate adult) in administrative judicial proceedings. Where a child has legal capacity, he/she can instruct a solicitor and can choose which solicitor he/she wishes to instruct. A child is presumed to have legal capacity from the age of 12 years, and may also have legal capacity if he/she is under 12, if the solicitor decides that the child understands enough to have a stateable case, and therefore that they will represent them. 
Restriction on liberty

In the field of administrative law, detention is only possible in asylum and immigration cases, and concerning mental health proceedings. The UKBA Enforcement Instructions and Guidance deals with young persons and sets out the circumstances in which unaccompanied children can be detained. As a general principle, unaccompanied children (i.e. persons under the age of 18) must only ever be detained in the most exceptional circumstances and for the shortest possible time, with appropriate care though where necessary this may include detention overnight. The initial detention must be authorised by the Chief Information Officer/Higher Executive Officer or an Inspector. In all cases of children detained, continued detention must as a minimum be reviewed again at days 7, 10, 14 and every seven days thereafter (up to 28 days) to ensure detention remains lawful and proportionate. Reviews should have regard to the need to safeguard and promote the welfare of children, though in practice only the lawfulness of the detention is considered. After 28 days of detention, Ministerial authorisation needs to be given for further detention. 

In mental health proceedings, a child under the age of 18 years can be made subject to an emergency or short-term detention certificate or a compulsory treatment order in the same way as an adult. 
[bookmark: _Toc409691758]Remedies and compensation exist for violation of rights and failure to act

With regard to the judicial review which is available to all administrative proceedings irrespective of the specific sector, there are no specific statutory or policy provisions providing remedies to children for violations of rights. Under the Rules of the Court of Session 1994, the court may grant or refuse any part of the petition, with or without conditions. 
[bookmark: _Toc409691759]Legal costs

As a general rule, in judicial review proceedings the losing party bears the costs, including court fees, of the proceedings. However, with regard to the general procedure of judicial review which is available to all administrative proceedings irrespective of the specific sector, provision is made for protective expenses orders[footnoteRef:376].  [376:  Rules of the Court of Session 1994, Chapter 58A.] 


Regarding tribunals, as they are intended to offer a faster and cheaper procedure than the ordinary courts, party to a tribunal should not have any legal costs unless they decide to be represented at the tribunal. 

Legal aid to cover court fees and costs incurred due to participation in administrative judicial proceedings is available where certain conditions are met. 
[bookmark: _Toc409691760]Enforcement of administrative court judgments

With regard to judicial review which is available to all administrative proceedings irrespective of the specific sector, there are no specific statutory or policy provisions on the enforcement of decisions of the Court of Session. The procedure in the ordinary courts is that the court will issue its judgement like in any other case. 
[bookmark: _Toc409691761]Strengths and gaps

In conclusion, while mechanisms to appeal against administrative decisions do exist, the procedures that apply to these appeal routes are generally the same irrespective of whether the appellant is a child or an adult. The child’s best interests are a primary consideration across all services according to the Getting it Right for Every Child (GIRFEC) guidelines. However, these guidelines are not legally binding. 

The Children and Young People (Scotland) Bill proposes to create a statutory definition of ‘wellbeing’ and require that anyone assessing a child has regard to the general principle of wellbeing when it exercises functions in relation to a child who it looks after or who is in need. Wellbeing will be defined as: safe; healthy; achieving; nurtured; active; respected; responsible; and included. Ministers will issue guidance on how these wellbeing indicators are to be used to measure a child’s wellbeing. This provision will ensure that services take a holistic view of each child’s wellbeing and their needs and will exist alongside existing statutory duties to “safeguard and promote the welfare” of looked after children and children in need. However, it is not added to the statutory duty of the courts to consider welfare under other provisions such as where a local authority may ‘provide accommodation’ (i.e. take into care) a child in order to “safeguard and promote his welfare”.

The child is not directly involved in the assessment of his/her best interests, but information gathered through hearing the views of the child allows the respective authorities to decide on the child’s best interests. In the field of immigration and asylum however, it has been found that immigration issues seem to supersede the best interests of the child, and therefore there is a need for a more formal assessment of what the ‘best interest’ of the child is since immigration concerns are too often given priority. 

In relation to training of professionals working with and for children, sufficient information is not available for each of the different professionals. From the information identified, there are statutory requirements regarding the training of solicitors and law firms working with children and involved in proceedings before a children’s hearing. For other professionals working with children, such as members of the ASNTS (education) and MHTS (mental health) and guardians appointed under the SGS, training is undertaken but the requirements for this are not set out in statute. No statutory training requirements were therefore identified for professionals working with children in the area of asylum and immigration, education or health.

In some cases, for example, an appeal to the ASNTS, a right to be involved in appeal processes does not currently exist for children under the age of 16 years as an appeal has to be raised by the parent. Even where extensive provision is made for the involvement of the child, for example, in the children’s hearing system, it is felt that there should be more support to children to use the mechanisms available to them. In some cases, the process is in place, but there may be a lack of understanding of how to use the process.

The procedural rules cover the provision of information to some degree. In each case there are no specific statutory or policy provisions to ensure that information is effectively delivered to a child, or to provide information in a child-friendly manner in a language they understand. No specific codes of conduct or policy guidelines for professionals regarding the provision of information to children have been identified or to protect the best interests of a child where they are resident in a different Member State. 

While with regard to judicial review, there are no specific statutory or policy provisions to ensure that the burden and hardship of being involved in judicial review proceedings is minimised and that the child is supported throughout the process, the procedural rules of each tribunal contain provisions on the protection from harm. Especially the children’s hearing system, under the Children’s Hearings (Scotland) Rules 1996, provides for various measures to ensure that the children’s hearing is a child friendly process.

In relation to detention of children, there is a lack of statutory criteria for detention and there are no specific provisions on the right of a child to appeal an administrative decision to restrict his/her liberty as currently this can only be challenged through bail application. There is also no statutory limit on the length of time that anyone, including a child, can be detained under immigration powers in the UK. The Commissioner for Human Rights of the Council of Europe has highlighted that it is of particular concern that current UK legislation provides for no maximum time of administrative detention under Immigration Act powers. Following a review of detention by the Independent Asylum Commission in 2008, it was recommended that detention should be time-limited, for clearly stated reasons, and subject to judicial oversight, though ideally, the detention of children for immigration purposes should not occur at all, as very rarely can it be said to be in the best interests of the child. 

[bookmark: _Toc409691762]– List of legislation

Act of Sederunt (Rules of the Court of Session 1994) 
Additional Support Needs Tribunal for Scotland (Practice and Procedure) Rules 2006
Age of Legal Capacity (Scotland) Act 1991
Antisocial Behaviour etc (Scotland) Act 2004
Asylum and Immigration (Procedure) Rules 2005
Borders Act 2007
Borders, Citizenship and Immigration Act 2009
British Nationality Act 1981
Children (Scotland) act 1995
Children and Young People (Scotland) Bill
Children’s Hearing (Scotland) Act 2011
Children’s Hearings (Scotland) Act 2011 (Rules of Procedure in Children’s Hearings) Rules 2013
Children’s Legal Assistance (Scotland) Regulations 2013
Commissioner for Children and Young People (Scotland) Act 2003
Complaints about the Judiciary (Scotland) Rules 2011
Data Protection Act 1988
Education (Additional Support for Learning) (Scotland) Act 2004
Education (Scotland) Act 1980
Equality Act 2010
First-tier Tribunal (Immigration and Asylum Chamber) Fees Order 2011
Immigration Act 1971
Immigration and Asylum Appeals (Procedure) Rules 2003
Legal Aid (Scotland) Act 1986
Mental Health (Care and Treatment) (Scotland) Act 2003
Mental Health Tribunal for Scotland (Practice and Procedure) (No.2) Rules 2005
Mental Health Tribunal for Scotland (Practice and Procedure) Rules 2005
Nationality, Immigration and Asylum Act 2002
Prescription and Limitation (Scotland) Act 1973
Protection of Children (Scotland) Act 2003
Road Traffic Act 1988
Rules of the Court of Session 1994
Scotland Act 1998
Secure Accommodation (Scotland) Regulations 2012
Standards in Scotland’s Schools etc. Act 2000
Tribunal (Scotland) Bill (SG Bill 30)
Tribunal Procedure (Upper Tribunal) Rules 2008
Tribunals, Courts and Enforcement Act 2007
United Kingdom Borders Act 2007
Victims and Witnesses (Scotland) Bill
Vulnerable Witnesses (Scotland) Act 2004
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