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[bookmark: _Toc401654867]The promotion and protection of the rights of the child is one of the objectives of the EU on which the Treaty of Lisbon has put further emphasis. This report is part of a study ‘to collect data on children’s involvement in judicial proceedings in the EU’ which supports the implementation of the Commission Communication of 15 February 2011 ‘An EU Agenda for the rights of the child’, which identified the lack of reliable, comparable and official data on the situation of children in the Member States (MS). This deficiency is a serious obstacle to the development and implementation of evidence-based policies and is particularly evident in the context of child-friendly justice and the protection of children in vulnerable situations. Making the justice system more child-friendly in Europe is a key action of the EU Agenda. It is an area of high practical relevance where the EU has, under the Treaties, competences to turn the rights of the child into reality by means of EU legislation. Improved data is crucial to the framing of such legislation.
The objective of this study is:
to establish statistics and collect data based on structural, process and outcome indicators on children involved in civil judicial proceedings for the years 2008-2010 (and 2011 if available) for all 28 EU Member States;
to provide a narrative overview of children's involvement in civil judicial proceedings in the EU. The report describes the situation in each Member State as at 1 June 2012.
This report examines the safeguards in place for children involved in civil judicial proceedings. The Council of Europe Guidelines on child-friendly justice serve as a basis for the analysis of the provisions affecting children in civil judicial proceedings in each Member State
[bookmark: _Toc409790452]Structure and scope
This report describes the national civil justice system insofar as children’s involvement is concerned. If, in addition to general rules in civil judicial proceedings, there are specific rules in the fields of family and employment law, the safeguards in place for children involved in judicial proceedings in those two specific sectors will also be described. 
Chapter 2 of this report provides an overview of the Member State’s approach to children’s involvement in civil judicial proceedings. It includes a description of the competent authorities and services.
Chapter 3 of this report is divided in sections (3.1, 3.2, etc.) according to the different safeguards examined (e.g. the right to be heard, the right to information, etc.). Each of these sections is divided into subsections describing the different rules applying to children according to the different role they may have in a civil judicial proceeding (plaintiff; defendant; witness; other roles). 
The table below summarises the type of judicial proceedings applicable to the fields of family and employment law and the competent courts. For the sake of completeness, the table also indicates which sectors are examined in the overview for administrative justice, i.e. asylum, migration, education, health, placement into care, administrative sanctions, and offences committed by children below the minimum age of criminal responsibility (MACR). In fact, in some countries, civil procedural rules also apply to judicial proceedings in some of these sectors, but in order to ensure a degree of consistency among the overviews on the 29 jurisdictions covered by this study, the breakdown set out in the table below has been applied for each and every country overview.  
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	Type of judicial proceedings and court competence per sector[footnoteRef:1] [1:  This table provides an indicative summary of competent courts and relevant proceedings. However, please check Section 2 for a complete overview of the competent courts or sections/divisions within the competent courts.] 


	
	Contextual overview for civil justice
	Contextual overview for civil justice
	Contextual overview for administrative justice[footnoteRef:2] [2:  This study on Children’s involvement in judicial proceedings is composed of three contextual overviews i.e. contextual overview for criminal justice, contextual overview for civil justice, contextual overview for administrative justice. The rules applying to judicial proceedings in the sectors of asylum, migration, education, health, placement into care, administrative sanction and offences committed by children below MACR are described in the contextual overview for administrative justice.] 

	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice

	Sectors:
	Family
	Employment
	Asylum
	Migration
	Education
	Health
	Placement in care
	Administrative sanctions
	Offences < MACR[footnoteRef:3] [3: (MACR) Minimum Age of Criminal Responsibility – see Table 3.1 of the EU Summary of contextual overviews on children's involvement in criminal judicial proceedings on MACR in EU28 as at 1 June 2012. ] 


	Type of proceeding applying in the sector
	Civil judicial proceeding
	Civil judicial proceeding
	Administrative judicial proceeding
	Administrative judicial proceeding
	Administrative judicial proceeding
	Civil judicial proceeding
	Civil judicial proceeding
	Civil judicial proceeding
	Judicial proceeding of civil and criminal nature

	Court(s) competent to decide in the sector
	Currently Civil Magistrate’s Court, Civil Court and Youth Tribunal. By September 2014 it will be the Family and Youth Tribunal
	Labour Tribunal/Labour Court
	Council of State through cassation procedure
	Council of State through cassation procedure
	Council of State or an ordinary Civil Court
	Ordinary court or with mental health cases before youth tribunal
	Youth tribunal
	Youth tribunal
	Youth tribunal
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[bookmark: _Toc350439423][bookmark: _Toc401222920][bookmark: _Toc401231473][bookmark: _Toc336262936][bookmark: _Toc401654869][bookmark: _Toc409790453]Overview of Member State’s approach to children in civil judicial proceedings and specialised services dealing with such children 
[bookmark: _Toc409790454]Brief description of judicial system and institutions
Belgium is a Federal State composed of three communities (the Flemish Community, the French Community and the German-speaking Community) and three regions (the Walloon Region, Flanders and the Brussels Capital Region) divided into 10 provinces and 589 municipalities. The Federal authorities hold the competence to regulate the situation of children in judicial proceedings. The communities are competent to implement legal measures and to regulate institutions and services supporting children, which they fund and organise.
[bookmark: _Toc409790455]Legislation
The legal framework[footnoteRef:4] applicable to children involved in civil proceedings includes: [4:  Legislation is available in Dutch and French via the ejustice search engine.] 

The Constitution
The Judicial Code
The Civil Code
The Act of 8 April 1965 on the protection of youth and the care of minors who committed acts qualified as crime (the Youth Protection Act)
New Act of 18 June 2013 on the creation of a Family and Youth Tribunal (which will enter into force on 1 September 2014)
The Constitution refers to fundamental rights relevant to children, in particular, the right of the child to express his/her opinion on any matter of his/her concern and to have his/her opinion taken into consideration. 
The Judicial Code contains the general rules of judicial proceedings including civil judicial proceedings. 
The Civil Code provides the rules on substantive civil law and the Youth Protection Act lays down the procedural rules before the Youth Tribunal. 
Aside from the Youth Protection Act, the laws listed above are not child-specific, but contain general rules applying to children and adults as well as certain child-specific provisions. 
The Youth Tribunal deals with matters of civil and criminal nature in relation to the child. Decisions with regard to the care of the child are dealt with by the Youth Tribunal. The Youth Tribunal intervenes after the youth social services first attempt to deal with the child’s situation. When the youth social services are unable to secure the agreement of the child on measures and when the youth social services consider that a measure must be imposed, the youth social service will send the case before the Youth Tribunal (via the crown prosecutor). In addition, the Youth Tribunal is the one competent for ordering certain types of measures, such as the placement of the child.
[bookmark: _Toc409790456]Competent courts
The judicial authorities dealing with children in civil judicial proceedings vary depending on the stage, nature or the subject matter of the proceedings. 
With regard to civil matters, depending on the value of the dispute or the specific matter, three courts have competence (the Civil Magistrate’s Court, the Civil Court and the Youth Tribunal) and two courts (the Civil Magistrate’s Court and the Commercial Court) have competence over commercial cases, whereas labour law cases are heard by one specialised court. Lastly, the Youth Tribunal is competent to hear specific issues regarding children involved in civil proceedings.
The lowest level court dealing with civil and commercial matters is the Civil Magistrate’s Court (Vredegerecht – Justice de Paix), which is competent for civil and commercial matters with a value of under EUR 1,860. A child may appear before the Civil Magistrate’s Court in various proceedings, including in proceedings on commercial matters, small successions (under EUR 1,860), adoption, guardianship or divorce. Civil Magistrate Judges sit at the Civil Magistrate’s Court.
The Court of First Instance (Rechtbank van eerste aanleg - Tribunal de première instance) includes four branches, i.e. the Youth Tribunal, the Civil Court, the Correctional Tribunal (competent for certain criminal cases) and the Court for the Enforcement of Sentences (competent for criminal sentences).
The Civil Court (Burgelijke rechtbank – Tribunal civil) serves as the first instance court for civil matters with a value of over EUR 1,860, filiation, separation, heritance or copyrights matters regardless of the value thereof and tax claims. The Civil Court is also competent to hear appeals against the Civil Magistrate’s Court’s decisions on civil matters. The judges sitting at the Civil Court are referred to as civil law judges in this report.
The Youth Tribunal  (Jeugdrechtbank – Tribunal de la jeunesse) deals with matters of civil and criminal nature and is competent when a child is suspected of having committed an act qualified as a crime, is in danger or in need of protection. It also hears cases on specific matters such as adoption, access rights of separated parents and exercise of parental authority. Hence, the Youth Tribunal deals with children involved in specific questions related to civil proceedings and when the child is in need of care or the adoption of protection measures is deemed to be necessary and beyond youth social services competence. Judges sitting at the Youth Tribunal are referred to as youth judges.
The Labour Tribunal (Arbeidsrechtbank – Tribunal du travail) is competent to hear disputes related to employment. Appeals against the Labour Tribunal’s decisions are brought before the Labour Court (Arbeidshof – Cour du travail).
The Commercial Court (Rechtbank van Koophandel – Tribunal de commerce) is competent for commercial matters of a value above EUR 1,860 and specific matters, such as insolvency or shareholders’ dispute. The Commercial Court also hears appeals against the Civil Magistrate’s Court’s decisions. The Commercial Court is competent for cases related to consumer protection.
The Court of Appeal (Hof van beroep – Cour d’appel) hears appeals against the decisions of the Court of First Instance and the Commercial Court. The Court of Appeal has different chambers, i.e. civil and youth law. The Court of Cassation (Hof van cassatie – Cour de cassation) is the last instance court, competent to ensure that procedural rules and other laws have been correctly applied. The Court of Cassation does not review the facts of the case.
A new Act has recently been adopted (30 July 2013) for the creation of a Family and Youth Tribunal competent for all family matters currently scattered between three courts (i.e. the Civil Magistrate’s Court, Civil Court and Youth Tribunal). In addition, the new law harmonises rules with regard to children, such as the requirement to hear a child of above 12 years of age. The law is expected to enter into force in September 2014[footnoteRef:5]. [5:  New Act of 30 July 2013 for the creation of a Family and Youth Tribunal, which will enter into force on 1 September 2014; see also the bill from the House of Representative proposed Act 0682/019 on the creation of a Family and Youth Tribunal, version of 21 June 2013. ] 

[bookmark: _Toc409790457]Specialist institutions
The Victim Support Service of the House of Justice (Justitiehuis - Maisons de Justice), available within each judicial district, assists victims, adults and children, by providing information on formalities and proceedings before courts[footnoteRef:6].  [6:  More information available at the website of Victim Support.] 

Judicial assistants from the Houses of Justice may be involved upon request of a judge in a civil proceeding on family matters concerning the child (e.g. housing of the child, parental authority etc.). A judicial assistant may be asked by a judge to carry out a social inquiry to gather information on the situation of the child’s family at the time of the proceedings[footnoteRef:7]. The judicial assistant collects information about the family situation, the current problems, the expectations and the possible solutions to the conflict. These civil social studies are carried out when problems arise concerning parental authority, the residence of the child, and the right to have contact with the children in custody disputes.  In three situations, the national adoption of a child, hearing of a child, the consent to the marriage of a child, this specific procedure is required. [7:  Houses of Justice – Civil Social Inquiry booklet.] 

See Section 3.8 for more details.
Youth social services (integrale jeugdhulp – service d’aide à la jeunesse) provide assistance to children and their family on a voluntary basis (the child needs to agree on the assistance) upon request of the child and his/her family, upon initiative of the youth service or when the child is referred before the youth services by another service or stakeholder. The youth services are required to respect and guarantee the rights of the child. The youth services aim at preventing that a problem, which can be solved outside judicial proceedings, is sent before a court[footnoteRef:8]. [8:  French Community Decree of 4 March 1991 on Youth Assistance, Flemish Decree of 7 May 2004 on the minor status with regards to integrated youth welfare and Decree of the Flemish Community of 7 March 2008 on special youth assistance (as of 2014 Decree of the Flemish Community of 12 July 2013 on integrated youth welfare). ] 

The Delegate General for the rights of the child (Délégué Général aux droits de l’enfant) (French Community) and Children Rights Commissioner (het Kinderrechtencommissariaat) (Flemish Community) have the mission to defend and promote the rights and interests of children and to ensure the correct application of legislation concerning children. They can receive information, complaints or requests for mediation relating to infringements of the rights of the child. They are not, however involved in the judicial proceedings.
There is a specialised prosecution office working at the Youth Tribunal. The crown prosecutor and magistrates of the Youth Tribunal prosecution office intervene also before the Civil Court in cases where a child is involved; more specifically in matters related to persons, property or maintenance allowance[footnoteRef:9].  [9:  Article 8 of the Youth Protection Act.] 

[bookmark: _Toc409790458]Coordination between authorities 
As a general rule, there is no agreed framework of coordination and cooperation between the competent authorities and the courts. However, in adoption proceedings the Tribunal is required to order the social services to carry out a social inquiry of the situation of the adoptive family[footnoteRef:10].  [10:  Article 346.2 of the Civil Code.] 

Moreover, various social services work together with judicial authorities at different stages of the proceedings to protect the child. For example, a judge hearing civil law cases may request the assistance of a psychologist or representative of social services at the hearing of the child, or may order a social inquiry to better understand the situation of the child. 
Youth judges of the Youth Tribunal are competent to take protection measures for children in need or in danger, regardless of the type of proceedings the child is involved in. 
The youth social services assist children and their family on a voluntary basis, in a way that a child above 14 years old, or his/her legal representative for a child below 14 years old, must agree to the intervention and assistance of the youth social services. In case the child is in danger or the youth services find that a measure must be imposed without the child’s consent, the youth judge will be the competent authority imposing a measure. After deciding on the measure, the Youth Tribunal will ask the service of judicial protection to enforce it. 
[bookmark: _Toc409790459]Competence of courts
Different courts may hear similar matters. For instance, in divorce proceedings, the Civil Magistrate’s Court is competent to hear cases on access rights, maintenance, housing of the child and on personal relations when the parents are separated but have not yet initiated a divorce proceeding. The measures of the Civil Magistrate’s Court will be of temporary nature. The Civil Court is competent to hear divorce cases and related issues (custody, access rights etc.). 
Youth judges will hear cases related to access rights, maintenance, housing of the child and personal relations with the child for parents who are not married or not legal cohabitants. The youth judge may hear cases on matters arising after a divorce is finalised[footnoteRef:11]. Notwithstanding the competence of the Civil Court, a youth judge may intervene in the divorce proceedings on matters related to parental authority, where it is in the interests of the child[footnoteRef:12]. [11:  Title IX, Book I and Article 591 of the Civil Code.]  [12:  Article 387bis of the Civil Code.] 

[bookmark: _Toc409790460]Coordination between criminal and civil; civil and administrative proceedings
During criminal proceedings, the court adjudicating the criminal case can hear a civil claim in relation to the criminal case. A civil claim can also be filed separately to the Civil Court. In the latter case, the civil proceeding will be suspended until a decision is taken by the criminal court as the dispute is dependent on the result of the criminal case[footnoteRef:13]. [13:  Article 4 of the Code of Criminal Procedure.] 

In the event where an administrative court and a civil court would hear the same case or related cases at the same time, one of the parties can file a request for settlement of jurisdiction before the Court of Cassation[footnoteRef:14]. Except for this provision, the relationship between civil and administrative proceedings is not regulated in Belgian legislation. [14:  Articles 645 and 646 of the Judicial Code.] 

[bookmark: _Toc409790461]Training
As mentioned in the report on children involved in criminal judicial proceedings, judges and prosecutors are required to have specific training on how to sit or prosecute in judicial proceedings. In addition, judges are required to undergo specific training on youth law, and in particular on how to sit or prosecute in the Youth Tribunal[footnoteRef:15]. The Superior Council of Justice (Hoge Raad voor de Justitie – Conseil Supérieur de la Justice) is in charge of regulating the trainings of judges, and the Institute for Judicial Training (Instituut voor Gerechtelijke Opleiding – Institut de Formation Judiciaire[footnoteRef:16]) organises the trainings.  [15:  Guidelines of the Superior Council of Justice for the training of judges and judicial trainees (ratified by the General Assembly of 30 May 2012). CRC Committee noted that Belgium was correctly implementing the CRC on this aspect. See Summary record of the 1521st meeting (CRC/C/SR.1521), 10 June 2010, p.9.]  [16:  IGO-IFJ website.] 

In the French and German speaking communities, each bar association has a juvenile section composed of volunteer legal counsels who have followed training in youth protection law. The legal counsels must also follow continuous training to stay on the list of legal counsels of the juvenile section[footnoteRef:17]. In the Flemish Community, a similar list of legal counsels exists and is composed of legal counsels holding a certificate of special training in youth protection law. The training involves a theoretical part, a practical part (e.g. communication with children workshop) and an internship[footnoteRef:18]. [17:  Specific regulation regarding the conditions of admission and of maintenance on the list of volunteered lawyers in juvenile law, in force since 1 July 2013.]  [18:  Flemish Bar Association, Special training in juvenile law.] 

As a condition to receive an accreditation, mediators must demonstrate suitable training or experience and are required to follow a continuous training[footnoteRef:19]. The Federal Mediation Commission[footnoteRef:20] is competent for the accreditation of mediators and for the supervision of organisations offering training programmes to mediators. The training programmes include a general part on mediation principles, legislation and psychological aspects, as well as a specific part dealing with each type of mediation (family, civil and commercial matters and social affairs)[footnoteRef:21].  [19:  Article 1726 of the Judicial Code.]  [20:  Website of the Federal Mediation Commission. ]  [21:  Information available on the  e-justice website.] 

Social workers must hold a Bachelor degree in specialised education, social assistance or social science to apply for a social worker’s position.
[bookmark: _Toc409790462]Vetting
There is no vetting process for professionals working with and for children[footnoteRef:22]. However, people applying for a position which involves working with and for children are most of the time required to provide a criminal record certificate with specific mention of whether the person had committed an offence against a child[footnoteRef:23].  [22:  Information confirmed by stakeholder consultation with a Children’s Rights authority.]  [23:  Article 596 of the Code of Criminal Procedure.] 

[bookmark: _Toc409790463]General approach towards children under civil law: definition of child, principle of evolving capacities, best interests of the child, principle of non-discrimination
[bookmark: _Toc409790464]Definition of the child
In Belgium, a child is defined as a person under 18 years of age[footnoteRef:24]. See more details in Section 3.1. [24:  In this study, the term ‘child’ and ‘minor’ are interchangeable and understood as a person under 18 years old. A young person is considered as an adult of 18 years old or above for the purpose of this study. This is in accordance with Article 388 of the Civil Code.] 

The main principles/objectives for children’s involvement in civil judicial proceedings
The UN Convention on the Rights of the Child (CRC) as well as the Council of Europe Convention for the Protection of Human Rights and Fundamental Rights (ECHR) are both directly applicable in Belgium[footnoteRef:25]. As a result, the safeguards provided in these international agreements determine the children’s involvement in judicial proceedings, including the right to be heard during the process leading to decisions that affect them and to take part in this process[footnoteRef:26]. [25:  Belgian Court of Cassation decision of 27 May 1971 (Case Franco-Suisse Le Ski). In several cases, courts have nevertheless been reluctant to recognise the direct applicability of the CRC provisions due to their lack of clarity.]  [26:  Preliminary Title of the Youth Protection Act.] 

As a general rule, the child does not have legal capacity to act. Hence, a child cannot file an action or act in civil judicial proceedings, unless represented by his/her legal representative. Children remain under the parental authority of their parents until they turn 18 years old or get emancipated (due to marriage or judicial decision). It follows that the parents are responsible for the care, education and supervision of their children. See more details in Section 3.1.
Lastly, the principles of the Youth Protection Act specify that “children are dealt with by stakeholders, officials and judges who have received specific training on the rights of the child” and “children may not, under any circumstances, be compared to an adult or treated as an adult in their degree of responsibility and the consequences of their actions”[footnoteRef:27].  [27:  ibid.] 

[bookmark: _Toc409790465]Ensuring the child’s best interests and evolving capacity
The Constitution requires that in all decisions affecting the child, the interests of the child must be of primary consideration[footnoteRef:28].  [28:  Article 22bis of the Belgian Constitution.] 

In adoption proceedings, a decision must be taken in the best interests of the child and in a way that the respect for fundamental rights, as recognised in international law, is guaranteed[footnoteRef:29]. On issues of parental authority, the competent court must entrust decisions on health, education, entertainment, training, religious or philosophical orientation to one of the parents in accordance with the child’s interests. Similarly, courts are required to intervene ‘in the interests of the child’ on various specific issues, including the modification of divorce agreement against the child’s interest, child’s custody, maintenance of personal relationships with grandparents, administration of the child’s property, guardianship appointment and measures regarding the residence of the child[footnoteRef:30].  [29:  Article 344.1 of the Civil Code.]  [30:  Articles 374 and 375bis of the Civil Code; Articles 1290 and 1293 of the Judicial Code and see Nathalie Meurens, Country Report on Belgium for the Study on Member States’ Policies for Children with Disabilities, European Parliament, Committee on Civil Liberties, Justice and Home Affairs, 2013.] 

No provisions have been found on how the best interests of each child are assessed in cases where more than one child is involved in the proceedings. There are no checklists or protocols in place to determine the child’s best interests. The judge hearing the case is competent to assess what is in the best interests of the child. The Constitution states that the child has the right to express his/her views on any issues that concern him/her and requires the child’s view to be taken into account[footnoteRef:31]. Accordingly, the child should be heard and his/her views must be taken into account while assessing his/her best interests. [31:  Article 22bis of the Belgian Constitution.] 

The Constitution recognises the principle of safeguarding the child’s evolving capacity in provisions requiring that measures and services should be beneficial for the child, so that they contribute to his/her development and that the child’s views must be taken into account having regard to his/her age and maturity[footnoteRef:32]. This also applies to children involved in judicial proceedings, regardless of their role as a victim, witness, plaintiff or defendant. However, there are no specific rules or guidelines on how to apply the principle of evolving capacity and how a judge can assess such capacity. In practice, it will be assessed on a case-by-case basis by a judge. The actions of the child will be taken into consideration while assessing his/her evolving capacity. For example, the fact that a child requests to be heard by sending a letter written by him/herself to a judge will be regarded as demonstrating his/her capacity (see Section 3.6). [32:  idem., Belgian Constitution.] 

There is no general statutory age limit to hear a child. However, some specific provisions provide age limits. For example, a child who is at least 12 years old must consent to his/her adoption and the youth judge is required to personally hear a child of 12 years old. Youth judges may also hear a child under 12 years of age (see Section 3.1 and Section 3.6). As mentioned in the children in criminal proceedings report, in practice, judges tend not to hear children under the age of 12 years, which is considered as the age of sufficient maturity[footnoteRef:33].  [33:  Information collected through stakeholder’s interview and Johan Put, ‘The Juvenile Justice System in Belgium’, in Juvenile Justice Systems in Europe: Current Situation and Reform Developments, Volume 1, p.6.] 

The principle of treating a child with dignity and respect
The Constitution recognises the right of the child for moral, physical and psychological integrity[footnoteRef:34]. This right applies to children’s involvement in judicial proceedings regardless of their role.  [34:  Article 22bis of the Belgian Constitution.] 

The principle of treating a child with respect and dignity is also reflected in civil proceedings in several ways. For instance, it is required to hear the child’s opinion for any decision affecting him/her and his/her consent is required in specific proceedings (such as adoption). The interests of the child must be taken into account when deciding on measures affecting him/her. Lastly, the rights guaranteed in the CRC apply to children in civil judicial proceedings.
[bookmark: _Toc409790466]Protection from discrimination
Direct and indirect discrimination on the grounds of age, sexual orientation, marital status, birth, wealth, religious or philosophical belief, political conviction, trade union conviction, language, current or future health status, disability, a physical or genetic characteristic or social origin is prohibited under the Anti-Discrimination Act and Regional Decrees, which apply to services of the public and private sectors including in areas such as social services, access to goods and services, health or education[footnoteRef:35].  [35:  Article 4 of the Anti-discrimination Act of 10 May 2007. Information on the Act is available in English on the Interfederal Centre for Equal Opportunity website. See also French Community Decree of 12 December 2008 combatting certain forms of discrimination and Flemish Region Decree of 10 July 2008 on equal opportunities and treatment.] 

In case of discrimination, children, via their legal representatives, can complain before the Interfederal Centre for Equal Opportunitiesa or before the courts.
Non-EU national unaccompanied children receive a specific protection in the form of the appointment of a guardian. The guardian will be in charge of the child’s representation, to coordinate with the different services and to find a sustainable solution in the interests of the child within the most efficient timeframe[footnoteRef:36]. [36:  Article 479 of the Law-Programme of 24 December 2002.] 

Children with disabilities are protected from discrimination on the grounds of their disabilities. The refusal to ensure reasonable accommodation in favour of children with disabilities is considered as discrimination. For example, children with hearing disabilities can benefit from sign language interpreters, free of charge[footnoteRef:37]. [37:  Nathalie Meurens, Country Report on Belgium for the Study on Member States’ Policies for Children with Disabilities, European Parliament, Committee on Civil Liberties, Justice and Home Affairs, 2013.] 

Except for the above, no special protection for the most vulnerable groups, e.g. for Roma, very young children, etc., have been identified. 
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The child as a plaintiff/complainant
In Belgium, while children have legal capacity (i.e. capacity to be the holder of rights and obligations), they do not have legal capacity to act[footnoteRef:38]. Hence, they do not have the capacity to bring a case before the court, to be a party to judicial proceedings or to enter into contractual agreements in their own name. If a child initiates judicial proceedings, the proceedings will be suspended until the child is represented by his/her legal representative or the child turns 18 years old[footnoteRef:39].  [38:  Articles 1124 and 1125 of the Civil Code.]  [39:  The filing of a judicial action by a child results in the inadmissibility of the action, which can be overcome by the regularisation of the action. Kinderrechtswinkels, Services droit des jeunes and Infor Jeunes Bruxelles, The legal position of the minor in practice (La position juridique du mineur dans la pratique), 2006, UGA, p.79.] 

There are exceptions to this rule. The most important exception relates to emancipated children[footnoteRef:40]. Children can be emancipated by marriage, or children of 15 years of age and above can be emancipated  upon request of the child’s legal representative to the Youth Tribunal or request of the child him/herself in case his/her parents are deceased. An emancipated child is no longer subject to parental authority and has the capacity to act alone or with the assistance of a guardian with regard to the management of his/her property and can initiate some type of proceedings such as divorce proceedings (for married emancipated children)[footnoteRef:41]. Considering this, it can be concluded that an emancipated child does not have the same status as an adult, as his/her capacity to act is limited to certain matters. [40:  Title X, Chapter 3 of the Civil Code.]  [41:  Articles 476-486 of the Civil Code. Kinderrechtswinkels, Services droit des jeunes and Infor Jeunes Bruxelles, The legal position of the minor in practice (La position juridique du mineur dans la pratique), 2006, UGA, pp.84-85. Kinderrechtswinkels, ‘The law of minors in practice’ ‘De juridische positive van de minderjarige in de pratijk’, 2007, UGA, pp.108-109.] 

Other exceptions include the ability of a child in an extreme emergency situation to request a judge to affix seals[footnoteRef:42], ask the Youth Tribunal permission to marry in the absence of the legal representatives’ authorisation[footnoteRef:43], conclude and terminate an employment contract[footnoteRef:44], exercise parental authority over his/her child (including the bringing of a case before courts within the exercise of his/her parental authority[footnoteRef:45]) and to have a will for half of his/her properties. [42:  Article 1150 of the Judicial Code.]  [43:  Article 145 of the Civil Code.]  [44:  Article 43 of the Act of 3 July 1978 on employment contracts.]  [45:  A child parent can bring cases before Courts in the exercise of his/her parental authority in relation to filiation action (Articles 314, 319, 322 and following of the Civil Code), maintenance action (Article 203bis and 203ter of the Civil Code), adoption proceedings (Article 348.1 and following of the Civil Code) and parental authority request before the Youth Tribunal (Article Article 373 and following of the Civil Code).] 

Courts have exceptionally allowed children to bring a case before courts under specific circumstances, or in case of conflicts between the child and his/her parents, when the action is absolutely necessary and with respect to conservatory measures. For example, a child has been allowed to file a lawsuit in cases where a child who was no longer living with his/her parents wanted to file a maintenance action[footnoteRef:46] or provisionally appealed a decision when the time-frame for appeal was about to expire[footnoteRef:47]. These exceptions must be allowed with caution as the case-law is not consistent in allowing/recognising such exceptions[footnoteRef:48]. Similar exceptions have been allowed by the case-law in labour actions filed by the child (see below). [46:  Civ. Gand (Réf.), arrêt du 16 mai 2002 [JDJ, n°228, oct. 2003, p. 35]. See Defence for children, ‘Children’s access to justice’, 2009.]  [47:  Cécile De Boe, ‘The position of the child in civil proceedings’ (La place de l’enfant dans le procès civil)’, 2009, Journal des Tribunaux, pp. 485-494.]  [48:  ibid.] 

As a result of the child’s incapacity to bring a case before the court in his/her own name, the child’s parents or legal representatives file an action and become parties to the proceedings on behalf of their child. This principle also applies to filing a request for precautionary and interim measures, aside from the exceptions mentioned above. 
The child’s parents jointly exercise the parental authority over the child. An action can however be filed by one of the parents as the law presumes that, in this case, the parent acts in agreement with the other parent. The principle of joint parental authority and presumption of agreement to act applies also to parents who do not live together. In case of disagreement between the parents over the parental authority, the Youth Tribunal is competent to authorise either parent to act[footnoteRef:49].   [49:  Articles 373 and 374 of the Civil Code.] 

In the event of a conflict of interests between the child and his/her parents, the Civil Magistrate Court may appoint a guardian ad litem upon request of any interested party or ex officio[footnoteRef:50]. The child does not have the legal capacity to act and therefore to petition a court in his/her own right. Some courts have recognised the ability of the child him/herself to petition for the appointment of a guardian ad litem in emergency cases and for conservatory measures[footnoteRef:51]. The child may nevertheless contact the crown prosecutor’s office, which then may initiate the proceedings. [50:  Article 378 of the Civil Code.]  [51:  Thierry Moreau, ‘The autonomy of the minor in justice’ (L’autonomie du mineur en justice)’, in L’autonomie du mineur, eds P. Jadoul, J. Sambon and B. Van Keirsblick, p.170.] 

Children fall under parental authority until the age of 18 years old, or their emancipation[footnoteRef:52]. The child turning 18 years old (hence, reaching the majority age) does not interrupt judicial proceedings. The competent judge may simply acknowledge that a person reached 18 years of age and as a result the legal representatives lose their right to represent the child without suspending or interrupting the proceedings[footnoteRef:53]. [52:  Article 372 of the Civil Code.]  [53:  Cécile De Boe, ‘The position of the child in civil proceedings’ (La place de l’enfant dans le procès civil)’, 2009, Journal des Tribunaux, p.487.] 

A child in need of assistance can, by him/herself contact, authorities and the authorities or crown prosecutor can bring the matter before the competent judge (see below ‘protection cases’). See the administrative proceedings report for further details. 
[bookmark: _Toc409790469]Disposition of goods
The child needs the consent of his/her legal representatives for most acts including the disposition of his/her goods. For daily acts, such as buying food or clothes, the consent of the child’s legal representative is considered implicit[footnoteRef:54]. For more important acts, such as the opening of a bank account and the withdrawal of money from a bank account, a child of 12 years of age or above will need the explicit consent of his/her legal representative. From the age of 16 years, the child can withdraw money from his/her own bank account (up to around EUR 125 per month) without the consent of his/her legal representative, or the child can withdraw without limit with the explicit consent of his/her legal representatives[footnoteRef:55]. [54:  Kinderrechtswinkels, Services droit des jeunes and Infor Jeunes Bruxelles, The legal position of the minor in practice (La position juridique du mineur dans la pratique), 2006, UGA, p.75.]  [55:  Act of 4 July 1985 on the capacity of the minor for certain operation with regard to saving.] 

The case-law has recognised the ability of the child to take action for the conservation of his/her properties, such as precautionary seizure. However, there is no uniform case-law on this issue[footnoteRef:56]. [56:  Cécile De Boe, ‘The position of the child in civil proceedings’ (La place de l’enfant dans le procès civil)’, 2009, Journal des Tribunaux, pp. 488-489.] 

[bookmark: _Toc409790470]Labour law
The child of 16 years of age can validly enter into an employment contract with the explicit or implicit consent of his/her legal representatives or with the authorisation of the Youth Tribunal[footnoteRef:57]. The child may receive a salary, unless his/her legal representative opposes it. [57:  Article 43 of the Act of 3 July 1978 regarding employment contracts.] 

The Labour Tribunal can hear cases involving the child’s employment contract. The child will be represented by his/her legal representative or guardian ad litem appointed by the judge[footnoteRef:58]. Despite the lack of procedural capacity of the child, the case-law has established that Labour Courts may accept cases filed by children. As long as the opposing party does not raise the issue of the procedural incapacity of the child, the court will have to carry out the proceeding and decide over the case. The judgement of the court must be considered valid[footnoteRef:59]. [58:  Article 46 of the Act of 3 July 1978 regarding employment contracts.]  [59:  Court of Cassation of 16 October 1970; Labour Court Tribunal of Huy of 18 September 1974 and Labour Court of Liège of 5 May 1973. Information collected via stakeholder consultation with a Children’s Rights authority.] 

[bookmark: _Toc409790471]Precautionary/interim measures
The above mentioned general rules apply to requesting precautionary/interim measures. Rules applicable to precautionary and interim measures are also described under Section 3.4.
The child as a defendant
As far as civil liability disputes are concerned, a child cannot be sued for the consequences of his/her actions. Both parents are held liable for the actions of children under their authority. To bypass their liability, parents and legal representatives must provide the evidence that they could not have prevented the act which led to the damage caused[footnoteRef:60]. As a result, the parents or legal representatives will be sued for the consequences of their child’s actions. However, if a child of 15 years of age and above has been emancipated, he/she can be held liable and sued[footnoteRef:61]. [60:  Article 1384 of the Civil Code.]  [61:  Article 1382 of the Civil Code will then apply where any action causes a damage to someone, which must be repaired by the person by whose fault the action happened.] 

In other types of judicial actions, the same rules apply to child defendants in judicial proceedings as to child plaintiffs. Children do not have the legal capacity to act and therefore they are represented by their legal representatives, parents or guardian, who will act during the proceedings on their behalf.
The child as a witness
A child can be a witness in civil judicial proceedings and testify. However, a child under 15 years of age cannot be heard under oath. The child’s declaration will be collected as information only. Child witnesses cannot be considered as parties to civil judicial proceedings (See further details in Section 3.6).
When a hearing is ordered by the judge, the child may refuse to testify[footnoteRef:62]. The child may refuse to testify on the grounds that his/her hearing would be against his/her ancestors’ interests[footnoteRef:63]. [62:  Article 931 of the Judicial Code.]  [63:  ibid.] 

There are no legal provisions requiring the agreement of the parent or guardian for the participation of the child as a witness. 
The child in any other role
Under Belgian law, children can be involved in civil judicial proceedings in roles other than those of the plaintiff, defendant and witness. Children are typically involved as the subject matters of certain disputes described below. 
[bookmark: _Toc409790472]Adoption
In adoption proceedings, children are given a more proactive role. A child of 12 years of age or above, must give consent to his/her adoption, unless the child is declared incompetent, under prolonged minority status (i.e. for children with intellectual disabilities) or does not have a capacity of discernment[footnoteRef:64] (i.e. the child’s ability to judge the consequences of his/her actions, clearly and soundly).  [64:  Article 348.1 of the Civil Code.] 

In case the adopting parents request a change in the surname of the child, a child of 12 years of age or above must also consent to this change[footnoteRef:65].  [65:  Article 349.2 of the Civil Code.] 

For international adoption, a certified copy of the consent to move abroad of a child who is at least 12 years must be provided. This should also state that the child’s consent was given freely, in the required legal form and that the child has not been influenced by payment or compensation of any kind[footnoteRef:66]. [66:  Article 361.5 of the Civil Code.] 

For a so-called simple adoption (where the child retains ties with his/her family of origin), the child can request the revocation of the adoption before the Youth Tribunal[footnoteRef:67]. [67:  Article 354.1 of the Civil Code.] 

See further details on the child’s right to be heard in adoption proceedings in Section 3.6.
[bookmark: _Toc409790473]Filiation
Similarly, the consent of a child of 12 years of age and above is required for the recognition of the filiation by a parent, unless it is deemed that the child is declared incompetent, under prolonged minority status, or does not have the required discernment[footnoteRef:68]. [68:  Article 329bis of the Civil Code.] 

A child of 12 years of age or above may request the annulment of the filiation recognition. With regard to paternal filiation, the child can file an ‘action in status claim’ (to obtain paternal filiation recognition). These actions will have to be made via the child’s legal representative or in case of conflict of interests by a guardian ad litem[footnoteRef:69].  [69:  Articles 330, 332ter and 331sexies of the Civil Code.] 

[bookmark: _Toc409790474]Recognition of paternity and maternity
Lastly, a child of 12 years of age or above must consent to the proceedings on a paternity or maternity search[footnoteRef:70]. [70:  Article 332quinquies of the Civil Code.] 

[bookmark: _Toc409790475]Protection cases
Youth social services provide assistance to children and their family upon request of the child and/or his/her family, upon initiative of the youth service or when the child is referred before the youth services by another service or stakeholder. The child needs to agree on the assistance as it is only provided on a voluntary basis. The youth services aim at preventing that a problem, which can be solved outside judicial proceedings, is sent before a court[footnoteRef:71].  [71:  French Community Decree of 4 March 1991 on Youth Assistance, Flemish Decree of 7 May 2004 on the minor status with regards to integrated youth welfare and Decree of the Flemish Community of 7 March 2008 on special youth assistance (as of 2014, Decree of the Flemish Community of 12 July 2013 on integrated youth welfare)..] 

If the child refuses the assistance, and the youth social services consider that some protection measures are necessary, the youth social services will bring the case before a youth judge (via the crown prosecutor’s office) who is alone competent to impose forced protection measures. In addition, only a youth judge can order measures such as the placement of the child under the care of someone. A protection case must be brought by the crown prosecutor before the competent youth judge[footnoteRef:72]. A child in need of protection could get in touch with the crown prosecutor’s office which would then bring the case before a youth judge. For more information on youth protection cases, see the children in administrative proceedings report. [72:  Articles 38 and 39 of the French Community Decree of 4 March 1991 on Youth Assistance and Article 37 of the Decree of the Flemish Community of 7 March 2008 on special youth assistance (as of 2014 Decree of the Flemish Community of 12 July 2013 on integrated youth welfare).] 

The youth judge may also impose precautionary and interim measures in cases where the child would be urgently in need of protection measures. See more details in Section 3.4.
As mentioned previously, a child does not have the legal capacity to act and therefore cannot file an action before a court. 
[bookmark: _Toc338234111][bookmark: _Toc350439426][bookmark: _Toc409790476]Provision of information
[bookmark: _Toc409790477]General rules applicable to children involved in civil judicial proceedings regardless of their role
Children and/or their legal representatives can obtain information on civil proceedings and receive assistance from the judicial assistants of the Houses of Justices located in each judicial district or from a legal counsel. Judicial assistants can also refer children and their legal representatives to specialised services and will inform children and their legal representatives on any support services available to them. In addition, judicial clerks of the Court’s Registry have an obligation to inform any citizen, adult or child, on judicial proceedings and answer their questions on rights, obligations and proceedings. A judicial clerk must provide information in a manner that is as clear as possible so that persons who are not familiar with judicial proceedings can understand it[footnoteRef:73]. Judicial clerks of the Registry cannot however provide a legal consultation[footnoteRef:74]. There are no age limits or conditions to access these services. [73:  Article 168 of the Judicial Code and travaux préparatoires of the Act of 17 February 1997 amending the Judicial Code with regard to the Registry and crown prosecutor’s offices.]  [74:  Article 297 of the Judicial Code.] 

As for criminal proceedings, in Flanders, the Children’s Rights Shop (kinderrechtswinkel) and in the French speaking Community, the service of youth rights (service du droit des jeunes) provide legal assistance to the child and his/her family on his/her rights. There are no age limits or conditions to access these services.
For initial free of charge legal advice and information on legal proceedings, children and their legal representatives can turn to primary legal aid, which consists of an initial legal advice or referral to a specialised organisation. It is offered by the House of Justice located in each judicial district, by victim support organisations and the Commission of Legal Aid, where lawyers hold weekly legal aid hours.
Information on proceedings is also available on the internet at the Ministry of Justice website and official Portal Belgium.be website. Specialised services and organisations[footnoteRef:75] make available child-friendly information on their websites or use some child-friendly leaflets when in contact with children. Some of the materials target different age groups (young children and teenagers). However, there is no generalised practice or requirement in place obliging judicial authorities to make information on proceedings and rights available in a child-friendly format[footnoteRef:76].  [75:  UNICEF-Belgium; General Delegate for Children’s Rights; Kinderrechtswinkel; Commissariat for Children’s Rights; Children’s Rights Collective. ]  [76:  Information confirmed by stakeholder consultation with a Children’s Rights authority.] 

There are no specific arrangements available for children resident in a different Member State to receive information to protect their best interests[footnoteRef:77]. [77:  Information confirmed by stakeholder consultation with a Children’s Rights authority.] 

Currently applicable legislation does not provide for the right of children to receive information in their own right. However, nothing prevents the child and his/her legal representative to request information from the abovementioned authorities or services. It is often understood that the legal counsel will be the one informing children and their legal representatives about their rights and obligations.
The child as a plaintiff/complainant
Besides the general rules described above, no rules have been identified on the provision of information to children or adults (including parents) on their rights and obligations in civil judicial proceedings. Under currently applicable legislation, the child is not entitled to request information in his/her own right. In practice, children are informed about their rights and obligations via their parents/guardian, who receive information e.g. from their legal counsel. With respect to this point, it is noted that the child’s parents are not under the legal obligation of informing their child, moreover other actors, such as courts, are not under the legal obligation of providing information to children and/or their legal representatives. Hence, the provision of information depends on the diligence of the parents. This implies that information served to the child’s parent serves as an alternative to providing information to the child him/herself. The manner of communicating the information to children is not specified in legislation. Thus it is up to the child’s legal representative or legal counsel to decide on the manner of communicating the information received to the child. 	
A child may also obtain information on the proceedings and his/her rights and obligations at the Houses of Justice located in each judicial district. It is important to note that as a result of the child’s lack of legal capacity to act, formally, the child will not be a party to the proceedings, but the child’s legal representative will act on his/her behalf.
In case of crime victims seeking compensation via civil action, actors mentioned in the criminal proceedings report, such as the police, will also be involved in the provision of information. Similarly, the legal counsel will be the primary provider of information on the rights and obligations of the child via his/her legal representative.
The parties are typically informed about judicial actions in form of a subpoena, which is served to them by a bailiff[footnoteRef:78]. The subpoena must include the names and addresses of the plaintiff and the defendant, the date, the subject of the claim and a summary of the legal arguments and the place, date and time of the hearing[footnoteRef:79]. [78:  Article 700 of the Judicial Code.]  [79:  Article 702 of the Judicial Code.] 

The delivery of an original procedural document, including judicial decisions or subpoenas, or the copy thereof, cannot be addressed directly to a child who is under 16 years old, but to his/her parents[footnoteRef:80]. [80:  Article 35 of the Judicial Code.] 

At the end of the proceedings, to be valid, the judgement must contain the following information in addition to the reasoning of the decision and conclusions:
the judge or the court that issued it, the names of the judges who sat at the hearing, the crown prosecutor who advised and the clerk who attended the delivery of the judgement;
the name and address of the parties;
the purpose of the claim and the response to the conclusions and arguments of the parties;
reference to the opinion of the crown prosecutor;
the reference and date of the public hearing pronouncing the judgement.
The judgement must also mention, where applicable, the names of the legal counsels[footnoteRef:81]. [81:  Article 780 of the Judicial Code.] 

Within eight days from the issuance of the judgement, the clerk must send an unsigned copy of the judgement by simple letter to each party or, where appropriate, their legal counsels. For certain cases before the Labour Court and in matters of adoption, the clerk must notify the parties or the parties’ legal counsels or representatives, of the decision by a judicial letter sent within eight days. As referred to above, court decisions are typically not served to the child directly.
To be valid, the letter must mention the remedies available, the timeframe within which the appeal should be introduced as well as the name and address of the court having jurisdiction[footnoteRef:82]. [82:  Article 792 of the Judicial Code.] 

It is required that a copy of any decision taken by the Youth Tribunal in first instance or appeal will be provided to the child’s legal counsel on the day when the decision was taken[footnoteRef:83]. [83:  Article 10 of the Youth Protection Act.] 

The child as a defendant
The same rules apply to child defendants as to child plaintiffs. It is important to note that as a result of the child’s lack of legal capacity to act, the child will be represented by his/her legal representative.
The child as a witness
Child witnesses are informed about court hearings in the form of subpoenas sent by the clerk, at least eight days prior to their hearing. The subpoenas are served to the child directly if he/she is over 16 years old, whereas the subpoena is addressed to the child’s legal representative if he/she is under 16 years old. The subpoena contains information about the facts of the case admitted by the court, and the place and time of the hearing. In addition, the subpoena includes the legal provisions of the Judicial Code with regard to the rights of the witness (including the right of the child to refuse to be heard). Child witnesses may also be requested to testify in form of a simple warning. 
It is not a legal requirement under Belgian law to inform the witnesses about their rights and obligations prior to their hearing. So as with adults, child witnesses are not necessarily informed about the final court decisions. They might learn about the court decision, if they attend the trial when the court announces its decision. 
Witnesses are not provided with the status of a party in judicial proceedings. Besides the above, there are no rules on the provision of information to witnesses. Children cannot exercise the rights referred to under the general rules in their own right, as they lack full legal capacity to act. It is their legal representative who exercises the child’s rights on his/her behalf. 
Finally it is noted that it is not a legal requirement to formulate subpoenas and court-decision in a child-friendly manner. 
The child in any other role
The general rules described above also apply to children in any other roles. It is noted however, that as a result of the child’s lack of legal capacity to act, the child’s legal representative would exercise the above referred rights on the child’s behalf.
Besides the general rules, there are some dispute-specific rules in Belgium, which are described below. 
In disputes relating to parental custody and parental authority, the judge is required to inform the parents and the child about the possibility to opt for mediation[footnoteRef:84].  [84:  Articles 387bis and 387ter of the Civil Code.] 

With respect to the serving of subpoenas, usually the same rules apply to children in other roles as to child witnesses. In proceedings related to adoption, subpoenas are served to children who are at least 16 years old in the form of judicial letters, whereas the Youth Court summons children below 16 years old via an ordinary letter.  
As a general rule, Belgian legislation does not contain reference to the communication of court decisions to children in other roles. In divorce cases however special rules apply, in accordance with which the Youth Tribunal’s rulings must be handed directly at the public hearing to a child of 12 years old or more, and to his/her parents, guardians or persons having custody over the child. If this cannot be made at the hearing, the decision will be notified by court letter[footnoteRef:85]. The copy of the judgement must indicate the legal remedies available against the decision, including procedures and deadlines. [85:  Article 61bis of the Youth Protection Act.] 

The new Act for the creation of the Family and Youth Tribunal, which is not yet in force, establishes the right of the child, of at least 12 years of age, to be informed by the judge of his/her right to be heard in proceedings related to parental authority and access rights. The judge must also inform the child on his/her right to refuse to be heard, his/her right not to respond to the questions of the judge, and explain how the interview will be carried out. An information form will be sent to the child’s address (to the address of both parents if the parents reside separately)[footnoteRef:86]. [86:  Articles 158 and 159 of the new Act of 30 July 2013 for the creation of the Family and Youth Tribunal (to enter into force on 1 September 2014).] 
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The child as a plaintiff/complainant
[bookmark: _Toc409790479]Protection of the personal data and privacy of children
No specific rules on the protection of personal data and privacy of children were identified; hence the general rules (i.e. rules applicable to adults) apply. The Constitution guarantees the right to private and family life[footnoteRef:87]. In addition, Article 8 of the ECHR and Article 16 of the CRC apply in Belgium. As a general rule, the right to private life must be guaranteed while treating personal data[footnoteRef:88].  [87:  Article 22 of the Constitution.]  [88:  Article 2 of the Act of 8 December 1992 on the protection of private life regarding the treatment of personal data.] 

The violation of this right can be punished by a fine, publication of the judgement, seizure of the material containing the personal data, or by requesting the deletion of personal data from the material containing it[footnoteRef:89]. A person whose rights have been breached can file a claim for the compensation of his/her damages. A person who suffers from violation of his/her right to privacy and protection of personal data can also file a complaint before the Commission for the protection of privacy. [89:  Chapter VIII of the Act of 8 December 1992 on the protection of private life regarding the treatment of personal data.] 

As a result of the lack of legal capacity to act, the child’s legal representative is responsible to act in the defence of the child’s protection of personal data and privacy. 
[bookmark: _Toc409790480]Protection of personal data in judicial proceedings
The right to privacy and the protection of personal data apply also to judicial proceedings. However, courts benefit from an exemption, in accordance with which they can access and use personal data when it is necessary for carrying out their work. 
Similarly, legal counsels can also access and treat (i.e. use, process and handle) personal data when necessary for the defence of their clients. Parties to the proceedings may also access and treat personal data during judicial proceedings to the extent required by the proceedings. Persons benefiting from the above referred exemptions are under the obligation of professional secrecy[footnoteRef:90]. [90:  Article 8 of the Act of 8 December 1992 on the protection of private life regarding the treatment of personal data.] 

For each case registered before a court, a file is established. The file contains all the original documents linked to the proceedings, such as the original claims, the notifications, the interview transcripts of the parties and witnesses, experts’ reports, opinion of the crown prosecutor, justifying documents etc.[footnoteRef:91]. The parties to the proceedings can add documents to the file. The parties have the right to access and consult the file at the clerk’s office[footnoteRef:92]. Any party to the proceedings can request a certified copy of the documents contained in the file[footnoteRef:93]. In proceedings involving children, the child’s legal representative and legal counsels will have access to the file.  [91:  Article 721 of the Judicial Code.]  [92:  Book II, Title II, Chapter II, Section II of the Judicial Code.]  [93:  Article 725 of the Judicial Code.] 

A judge, crown prosecutor, representatives of the clerk’s office and judicial authorities can also access the file. As an exception, while the official written report of the interview of the child witness or child in other roles will be included in the file, the report will not be accessible by the parties to the proceedings[footnoteRef:94]. As a result, the official report will not be accessible by the child’s legal representative representing the child party in the proceedings.  [94:  Article 931 of the Judicial Code.] 

It is important to repeat that as a result of the child’s lack of legal capacity to act, formally, the child will not be a party to the proceedings, but the child’s legal representative will act on his/her behalf.
[bookmark: _Toc409790481]Protection of privacy in judicial proceedings
As a constitutional principle, hearings before courts and Tribunal are open to the public. However, as an exception, a judge may decide to meet in closed hearing on the basis that a public hearing would go against the public order or morals[footnoteRef:95]. [95:  Article 148 of the Constitution and Article 757 of the Judicial Code.] 

In addition, the court may, at the request of either party, order the case to be dealt with in closed session for all or part of the proceedings in the interest of morality or public order, where the interests of the child or the protection of privacy so requires, or to the extent that is deemed necessary by the court, where publicity would affect the interests of the administration of justice[footnoteRef:96]. Considering the child’s lack of capacity to act, it is his/her legal representative who files the request. [96:  Article 446ter of the Judicial Code.] 

[bookmark: _Toc409790482]Protection of privacy by the media
As explained in the criminal proceedings report, as an established practice, the media cannot record or film any hearing or take pictures during the hearing. The Criminal Code explicitly prohibits the publication or dissemination by the media, or any other way, of discussions relating to proceedings before the Youth Tribunal and its Appeal Court. Only the judgement is announced in public hearing[footnoteRef:97].  [97:  Article 433bis of the Criminal Code.] 

Children have a right to the protection of their image. No one can use their image without their legal representative’s consent and their consent if the child has the capacity of discernment[footnoteRef:98]. [98:  Article 10 of the Act of 30 June 1994 on copyrights and related rights; Opinion No 38/2002 of the Commission for the protection of privacy of the 16 September 2002.] 

The ethical code of journalists in Belgium requires journalists to respect the private life of children. An appeal against a publication can be submitted to the Council of Deontology (Raad voor de journalistiek and Conseil de Déontologie journalistique).
[bookmark: _Toc409790483]Confidentiality rules applicable to professionals involved in civil judicial proceedings
Magistrates[footnoteRef:99], crown prosecutors[footnoteRef:100], legal counsels[footnoteRef:101] and judicial clerks are under the obligation of professional secrecy. The Youth Protection Act specifies that any person who, under any title or capacity, applies the Act is under the obligation of professional secrecy[footnoteRef:102]. The aim of this requirement is to ensure that intervening professionals protect the private and family lives of children and their family. [99:  The Higher Council of Justice’s Guide for Magistrates, approved on 27 June 2012.]  [100:  ibid.]  [101:  Deontology Code of the Lawyer for the French and German speaking Bar; Deontology Code for the Dutch speaking Bar.]  [102:  Article 77 of the Youth Protection Act.] 

The obligation of professional secrecy does not apply to testimony in judicial proceedings or to proceedings before a Parliamentary Commission. The Criminal Code sanctions the violation of professional secrecy with imprisonment of eight days to six months and a fine from EUR 100 to 500. 
As an exception, any holder of the obligation of professional secrecy having knowledge of a serious offence against a child or a vulnerable person, due to his/her age, pregnancy or physical or intellectual disability, can inform the crown prosecutor when there is a serious and imminent threat to the physical or mental integrity of the child or when there is a serious danger that the child may become victim of an offence[footnoteRef:103].  [103:  Articles 458 and 458bis of the Criminal Code.] 

[bookmark: _Toc409790484]Avoiding adverse effects on the child
In case of a conflict between the child and the parents, a guardian ad litem can be appointed by a judge. Rules applicable to the appointment of guardian ad litems are described under Section 3.1. Moreover, a judge will always take into consideration the concrete circumstances of the case and their impacts on children[footnoteRef:104].  [104:  Information collected via stakeholder consultation with a Children’s Rights authority.] 

No other provision has been identified to avoid any risk of adverse consequences[footnoteRef:105]. [105:  ibid.] 

The child as a defendant 
The same rules apply to defendants as to plaintiffs. As a result of the child’s lack of legal capacity to act, the child’s legal representative will act on his/her behalf.
The child as a witness
The same rules apply to witnesses as to plaintiffs and defendants except for those linked to the status of party to a proceeding (e.g. child witnesses do not have the right to access the case file, to request that a court meets in camera or to access and treat personal data to the extent required by the proceedings).
The child in any other role
The same rules apply to children in any other roles as to plaintiffs and defendants, except for those linked to the status of parties to a proceeding (e.g. children in other roles do not have the right to access the case file, to request that a court meets in camera or to access and treat personal data to the extent required by the proceedings).
Moreover, children cannot be heard with regard to issues where the parents have conflicting interests. The goal is to avoid the placing of a child into a situation where he/she has to testify against one of his/her parents[footnoteRef:106]. [106:  Article 931 of the Judicial Code.] 

[bookmark: _Protection_from_harm][bookmark: _Toc350439428][bookmark: _Toc409790485]Protection from harm and ensuring a child-friendly process
[bookmark: _Toc409790486]General rules applicable to children involved in civil judicial proceedings regardless of their role
[bookmark: _Toc409790487]Avoiding undue delays and provisional or preliminary decisions
In accordance with Article 6 ECHR, the duration of the proceedings must not exceed a reasonable time. The law does not provide an indication as to what constitutes a reasonable time, thus the application of this principle depends on the discretion of a judge, who needs to take into consideration the circumstances and complexity of the case[footnoteRef:107]. If no definitive decision has been taken within a reasonable time in civil proceedings, the State may be held liable for any damages caused. The parties can claim for compensation without the need to prove a wrongful act or negligence on the part of the State[footnoteRef:108]. As children lack legal capacity to act, their legal representatives can file such a claim on their behalves.  [107:  Information collected through interview carried out for the criminal proceedings report.]  [108:  Decision of Brussels First Instance Court, Civil Court, of 15 October 2009, J.T., 2010/12, p. 195. The claim of the parties will be based on Articles 1382 and 1383 of the Civil Code without the need to establish negligence.] 

No other safeguards have been identified requiring that civil proceedings take place without undue delays when children are involved. 
Preliminary and provisional decisions may be sought in various cases such as the custody of the child when parents are separating. In custody cases the child would be involved in a role other than those of the plaintiff, defendant and witness. 
The President of the Tribunal of First Instance can adopt urgent interim measures in any matter via preliminary proceedings (référé – kortgeding). Similarly, the President of the Labour Court and the President of the Commercial Court can adopt interim measures for cases under the competence of their respective court[footnoteRef:109]. The condition for the Presidents of these courts to hear the case is the urgency of the case. The case is deemed to be urgent, and thus an immediate decision is desirable, when there is risk of severe prejudice or serious inconveniences[footnoteRef:110]. The measures adopted are temporary and cannot prejudice a final court’s decision later. [109:  Article 584 of the Judicial Code.]  [110:  Belgian Cassation Court, 21 mars 1985, Pas., 1985, I, 908; Jacques Englebert, “The judicial interim order: principles and questions of procedure” (Le référé judiciaire : principes et questions de procédure).] 

The Youth Tribunal may also order provisional measures in cases where children are in need of care and protection (see more details below). 
[bookmark: _Toc409790488]Child-friendly environment
When interviewed, the child should be heard in a place that is deemed appropriate by the judge[footnoteRef:111]. However, the law does not define what is considered an appropriate place. It is not a legal requirement for courts to have child-friendly rooms or child-friendly waiting rooms available. Despite the lack of explicit legal requirement, some courts do have child-friendly rooms[footnoteRef:112]. Since there are no legal requirements in place, child-friendly rooms are arranged in a manner that the judicial authorities find appropriate. [111:  Article 931 of the Judicial Code. ]  [112:  Information collected by stakeholder consultation with a Children’s Rights authority.] 

As mentioned in Section 3.2, judicial assistants and social services can support children and their families during the proceedings. The abovementioned services are available to support the child throughout the proceedings.
Lastly, in case of conflict between the parents and the child, a guardian ad litem may be appointed by the judge upon request of any interested party or ex officio[footnoteRef:113]. Rules applicable to the appointment of guardians ad litem are described under Section 3.1. [113:  Article 378 of the Civil Code.] 

No other legal requirements have been identified with regard to child-friendly environment[footnoteRef:114].  [114:  Information confirmed by stakeholder consultation with a Children’s Rights authority.] 

No legal requirements are in place to provide support to children in highly conflictual proceedings. 
[bookmark: _Toc409790489]Protecting a child from harm and holding of the procedure in camera
As mentioned in Section 3.3, court and tribunal hearings are open to the public. However, a judge may decide to meet in a closed hearing, if a public hearing would go against public order or morals[footnoteRef:115]. Either party may also request the court to hold the trial or part of it in camera, where the interests of the child or the protection of privacy so requires[footnoteRef:116]. Children parties cannot file such requests in their own right as they lack legal capacity to act. Their legal representative may file such requests on behalf of their children.  [115:  Article 148 of the Constitution and Article 757 of the Judicial Code.]  [116:  Article 446ter of the Judicial Code.] 

As explained in Section 3.3, it is an established practice that the media cannot record or film any hearing or take pictures during the hearing. The Criminal Code explicitly prohibits the publication or dissemination by the media of discussions relating to proceedings before the Youth Court and its Appeal Court. Only the judgement is pronounced in public hearing[footnoteRef:117]. Children have a right to the privacy of their image, which cannot be used without their legal representative’s consent or their own consent if they have the capacity of discernment[footnoteRef:118].  [117:  Article 433bis of the Criminal Code.]  [118:  Article 10 of the Act of 30 June 1994 on copyrights and related rights; Opinion No 38/2002 of the Commission for the protection of privacy of the 16 September 2002.] 

There are no measures in place allowing the use of audio-video recording of the child’s interview in civil proceedings. Audio-video recording is only possible for the hearing of child victims in criminal proceedings[footnoteRef:119]. The objective of the interview is to take the child’s opinion into account as opposed to using the interview as formal evidence. As a result, the reason for the absence of audio-video recording measures is to ensure that what the child says in the interview will not be used against him/her[footnoteRef:120]. [119:  Information confirmed by stakeholder consultation with a Children’s Rights authority.]  [120:  Information collected via a consultation with the Ministry of Justice.] 

[bookmark: _Toc409790490]Adjusting the procedure to the child’s pace and attention span
No legal provisions have been identified requiring the adjustment of the procedure to the child’s pace and attention span, or to any communication difficulties the child may have[footnoteRef:121].  [121:  Information confirmed by stakeholder consultation with a Children’s Rights authority.] 

[bookmark: _Toc409790491]Temporary measures for the protection of the child from harm
As mentioned in the children in criminal proceedings report, the Youth Tribunal is competent to receive the crown prosecutor’s submissions relating to children in danger[footnoteRef:122].  [122:  Article 8 of the Brussels Capital Region Decree of 29 April 2004, Article 39 of the French Community Decree of 4 March 1991 on Youth Assistance and Article 43 of the Decree of the Flemish Community of 7 March 2008 on special youth assistance.] 

The Youth Tribunal can order measures, including measures against parents, as well as measures relating to custody, protection, education, or placement of the child in a host family or in the care of a specialised centre. Where the presence of an adult person poses a serious and immediate risk to the safety of one or more persons living in the same residence, the crown prosecutor may issue a restraining order. The restraining order includes both the duty to leave the house and to refrain from contact with person at serious and immediate risk[footnoteRef:123]. [123:  Act of 15 May 2012 on temporary prohibition of residence in cases of domestic violence.] 

In situations where the child is at a risk of danger or would need to be placed into care, any interested person – such as a grandparent or an aunt – may request the Youth Tribunal to put the child temporarily under their care. The person who temporarily takes care of the child would not however have parental authority over the child. While there is no clear statutory basis for filing such a request and it is disputed by the case-law, the Court of Cassation has approved such order[footnoteRef:124]. [124:  Article 375bis of the Civil Code, Court of Cassation Decision of 19 December 1975 and Marta Pertegás and Frederik Swennen, Study on the Enforcement of Family Law Judgments – National Report of Belgium, T.M.C. Asser Instituut, 2005-2006, pp.3-4.] 

It is a requirement for a judge (with the exception of civil magistrate judges) to inform the crown prosecutor’s office when a child is involved in a proceeding[footnoteRef:125]. The crown prosecutor is then invited to submit his/her opinion to the court on the case and to defend the child’s interests. In addition, the crown prosecutor, having the knowledge of the need of the child for protection, may request the Youth Tribunal to take the measures mentioned above. [125:  Article 764 of the Judicial Code.] 

Social services and the crown prosecutor’s office may also bring the case to the attention of the Youth Judge and initiate proceedings in the case of the crown prosecutor’s office[footnoteRef:126].  [126:  Information confirmed by stakeholder consultation with a Children’s Rights authority.] 

The child as a plaintiff/complainant 
The general rules apply to plaintiffs. No additional rules have been identified. As mentioned above (see Section 3.1.), as a result of the child’s lack of legal capacity to act, the child’s legal representative will act on behalf of the child.
The child as a defendant 
The general rules apply to defendants. No additional rules have been identified. As mentioned above, as a result of the child’s lack of legal capacity to act, the child’s legal representative will act on behalf of the child.
The child as a witness
The same rules apply to witnesses as to plaintiffs and defendants except for the rules, rights and obligations linked to the status of parties to a proceeding (e.g. such as the right to request that the hearing is held in camera) since a witness is not considered a party to a proceeding.
The child in any other role
With regard to avoiding undue delays in proceedings involving children, in addition to the requirement of reasonable duration of proceedings, fast-track procedures are foreseen for the enforcement of family law decisions (see Section 3.11). 
In divorce proceedings, the Youth Tribunal hears cases on parental authority. Even after a decision is made, the case stays filed with the Tribunal until the child reaches 18 years of age or is emancipated. The reason for keeping the case file lies in the aim of providing a possibility for the quick referral of the case back to a youth judge in cases where new elements occur[footnoteRef:127]. [127:  Article 387bis of the Civil Code.] 

The new Act for the creation of the Family and Youth Tribunal, which is not yet into force, establishes that cases related inter alia to parental authority, access rights and maintenance rights should be considered as urgent. Urgent cases will need to be heard in accordance with the proceedings for preliminary judgements[footnoteRef:128]. [128:  Article 198 of the new Act of 30 July 2013 for the creation of the Family and Youth Tribunal (to enter into force on 1 September 2014).] 

The Civil Magistrate’s Court is also competent to take urgent decisions and order temporary measures with regard to parents (married or legal cohabitants) and their children, as well as their properties[footnoteRef:129]. The Civil Magistrate’s Court will order measures during the separation of the parents, which is a procedure preceding the divorce proceedings conducted by the Court of First Instance. During divorce proceedings, one or both parents can petition the President of the Court of First Instance to order provisional measures concerning their children and maintenance allowances. The judge must hear the children and take into consideration their opinion when deciding on such measures[footnoteRef:130]. These measures also remain valid after a decision on divorce until revocation by the Youth Tribunal[footnoteRef:131].  [129:  Article 223 of the Civil Code.]  [130:  Article 1280 of the Judicial Code.]  [131:  Articles 302 and 387bis of the Civil Code.] 

With respect to provisional measures, the Youth Tribunal hearing cases on parental authority issues may also take interim measures either to know more about the case (social inquiry of the parties) or to temporary settle the situation of the parties[footnoteRef:132].  [132:  Article 387bis of the Civil Code.] 

The new Act for the creation of the Family and Youth Tribunal gives competence to the new Tribunal to take temporary measures with regard to parental authority, access rights, maintenance rights or residence of the parents[footnoteRef:133]. [133:  Article 199 of the new Act of 30 July 2013 for the creation of the Family and Youth Tribunal (to enter into force on 1 September 2014).] 

The general rules described above also apply to children in any other role except for the rules, rights and obligations linked to the status of parties to proceedings (e.g. such as the right to request that the hearing is held in camera) since a child in any other role is not considered a party to a proceeding.
[bookmark: _Protecting_the_child][bookmark: _Toc338234114][bookmark: _Toc350439429][bookmark: _Toc409790492]Protecting the child during interviews and when giving testimony
[bookmark: _Toc409790493]General rules applicable to children involved in civil judicial proceedings regardless of their role
[bookmark: _Toc409790494]Judge’s power and admissibility as evidence
While the Constitution provides the child with the right to express his/her opinion in any matter that concerns him/her, it does not require judges to systematically hear a child. However, certain laws require the judge to hear the child with respect to specific procedures (such as procedures before the Youth Tribunal[footnoteRef:134]). In practice, a judge may decide to hear a child on a case-by-case basis. In cases where a hearing is decided by the judge, the child has the possibility to refuse to be heard.  [134:  Article 56bis of the Youth Protection Act.] 

In any proceedings related to a child, a child with sufficient maturity may be heard upon his/her request or upon decision of a judge. If the child requests to be heard, such request must be accepted, unless the crown prosecutor or the judge, by reasoned decision, decides that the child does not have the necessary capacity of discernment. The legislation however does not mention how the judge must assess the discernment of the child. See more details in Section 3.6.
As mentioned in the children in criminal proceedings report, a child under the age of 15 years cannot be heard under oath. The child’s declaration is then only collected as information and will not be used as formal evidence, rather as information to put other evidence into context[footnoteRef:135].  [135:  Article 931 of the Judicial Code.] 

The report of the child’s interview is attached to the case file. However, parties to the proceeding cannot access reports containing the interviews of child witnesses and children in any other role. In accordance with the adversarial principle[footnoteRef:136], a judge cannot base his/her decision on the child’s interview, since the parties to the proceedings do not have access to the interview’s report[footnoteRef:137].  [136:  The adversarial principle (het beginsel van hoor en wederhoor – principe du contradictoire) requires that both parties have the possibility to discuss the facts of the cases, the evidences put forward and the legal arguments made. In this case, if a party cannot access the interview report and therefore did not have the opportunity to see and discuss the report, the interview report cannot be used as a basis for the judge’s decision.]  [137:  Article 931 of the Judicial Code and Cécile De Boe, ‘The position of the child in civil proceedings’ (La place de l’enfant dans le procès civil)’, 2009, Journal des Tribunaux, p. 496.] 

[bookmark: _Toc409790495]Measures to assist and support the child to attend the interview
In civil judicial proceedings, the child will be heard alone unless a judge decides that it is in the best interests of the child to be assisted. A judge can decide that the interview should be carried out by someone else who he/she appoints. As a result, a judge can assign the task of interviewing the child to a psychologist, social worker, doctor or even a police officer[footnoteRef:138]. Since the child is heard alone by a judge, the legal counsel or legal representative cannot assist him/her unless the judge decides that it is in the child’s best interests that the legal counsel or legal representative assists him/her during the interview. [138:  Article 931 of the Judicial Code and Cécile De Boe, ‘The position of the child in civil proceedings’ (La place de l’enfant dans le procès civil)’, 2009, Journal des Tribunaux, p. 495.] 

When interviewed, the child should be heard in an appropriate place. However, the law does not define what is considered an appropriate place.
As mentioned in the criminal proceedings report, any person interviewed, including a child, can request to be heard in another language and benefit from the assistance of an interpreter[footnoteRef:139]. [139:  Article 47 bis of the Criminal Procedure Code.] 

As mentioned in Section 3.2, judicial assistants, social services and the legal counsel can assist and prepare children and their parents during the proceedings. In addition, some child-friendly leaflets are available to inform the child on judicial proceedings. There are no additional measures to ensure that children receive assistance.
[bookmark: _Toc409790496]Limiting the numbers of interviews and adapting them to the child’s needs
The Constitution establishes that the child’s views must be given due weight in accordance with his/her age and maturity[footnoteRef:140]. However, no specific legal requirements have been identified limiting the numbers of interviews to the minimum. Moreover, Belgian law does not require the adaptation of the interviews to the child’s age and attention span[footnoteRef:141]. [140:  Article 22bis of the Constitution.]  [141:  Information confirmed by stakeholder consultation with a Children’s Rights authority.] 

The child as a plaintiff/complainant or defendant 
The general rules described above apply.
The child as a witness
The same rules apply to child witnesses.
The child in any other role
With the exceptions described below, the general rules also apply to children in any other role. 
A youth judge must hear children who are at least 12 years old in cases related to disputes between the persons having parental authority over them, on issues related to the child’s personal rights, properties, access rights or guardianship over the child[footnoteRef:142]. However, there is no possibility for a youth judge to appoint someone else to carry out such an interview. The requirement for judges adjudicating in civil cases to hear a child alone, does not exist for youth judges. As a result, a youth judge may allow the child to be assisted during his/her interview[footnoteRef:143]. In this case, the child’s legal counsel, legal representative, psychologist or social worker could assist the child during the interview if the Youth Judge allows it. The new Act for the creation of the Family and Youth Tribunal repeals however the related legal provision. As a result, the requirement of the judge to hear the child alone (unless decided otherwise by reasoned decision) will also apply to youth judges[footnoteRef:144].  [142:  Article 56bis of the Youth Protection Act.]  [143:  Cécile De Boe, ‘The position of the child in civil proceedings’ (La place de l’enfant dans le procès civil)’, 2009, Journal des Tribunaux, p. 497.]  [144:  Articles 244 and 158 of the new Act of 30 July 2013 for the creation of the Family and Youth Tribunal (to enter into force on 1 September 2014).] 

The new Act for the creation of the Family and Youth Tribunal, which is not yet in force, foresees that if the child has already been heard during the proceedings, then the child can only be heard again if new elements justify it. The new Act also requires the opinion of the child to be considered, taking into account his/her age and maturity[footnoteRef:145]. Moreover, the new Act lays down more safeguards for a child, including that the written record of the child’s interview must be read to the child and included in the case file[footnoteRef:146].  [145:  Article 158 of the new Act of 30 July 2013 for the creation of the Family and Youth Tribunal (to enter into force on 1 September 2014).]  [146:  Act of 30 July 2013 for the creation of the Family and Youth Tribunal (to enter into force on 1 September 2014). ] 

[bookmark: _Toc409790497]Divorce proceedings
In divorce proceedings, in addition to the possibility of being interviewed by a judge, the child can be heard in the course of a social inquiry or by a social expert. However, in accordance with the general rules described above, what the child says cannot be accepted as evidence[footnoteRef:147].  [147:  Kinderrechtswinkels, Services droit des jeunes and Infor Jeunes Bruxelles, The legal position of the minor in practice (La position juridique du mineur dans la pratique), 2006, UGA, p.205.] 

[bookmark: _Toc338234115][bookmark: _Right_to_be][bookmark: _Toc338234116][bookmark: _Toc350439430][bookmark: _Toc409790498][bookmark: _Toc346714791][bookmark: _Toc346714792][bookmark: _Toc346714946][bookmark: _Toc338234117][bookmark: _Toc338234118]Right to be heard and to participate in civil judicial proceedings
[bookmark: _Toc409790499]General rules applicable to children involved in civil judicial proceedings regardless of their role
[bookmark: _Toc409790500]Measures to ensure that the child is heard
The right of a child to be heard in all matters affecting him/her is guaranteed by the Constitution[footnoteRef:148]. As mentioned under Section 3.5, in any proceedings related to the child, the child with sufficient discernment may be heard upon his/her request or the decision of a judge. If the child requests to be heard, such request must be accepted, unless the crown prosecutor or the judge, in form of a reasoned decision, concludes that the child does not have the necessary maturity. While no formality is attached to the request to be heard, the child can typically do so him/herself in writing in the form of a letter to the judge. By writing a letter, the child will demonstrate that he/she has sufficient discernment to be heard[footnoteRef:149]. [148:  Article 22bis of the Constitution.]  [149:  Kinderrechtswinkels, Services droit des jeunes and Infor Jeunes Bruxelles, The legal position of the minor in practice (La position juridique du mineur dans la pratique), 2006, UGA, p.203.] 

In cases where a judge decides to hear a child, the child may refuse to be heard. If the child agrees to the hearing he/she will be heard alone and behind closed doors, unless the judge finds that it is in the best interests of the child to be assisted. The hearing can be carried out in any location deemed appropriate by the judge[footnoteRef:150].  [150:  Article 931 of the Judicial Code.] 

Aside from the cases mentioned above, before the Youth Tribunal where hearing the child is mandatory, there are currently no specific mechanisms for informing the child on his/her right to be heard. Nor is there currently any specific mechanism or requirement in place to inform the child on the consequences of participating in civil proceedings and to express his/her opinion. In practice, it is usually one of the parents or the legal counsel who will inform the child of this right[footnoteRef:151]. [151:  Kinderrechtswinkels, Services droit des jeunes and Infor Jeunes Bruxelles, The legal position of the minor in practice (La position juridique du mineur dans la pratique), 2006, UGA, p.204.] 

As mentioned in Section 3.5, the child’s views must be given due weight in accordance with his/her age and maturity[footnoteRef:152]. No specific legal requirements have been identified with regard to the communication techniques used while hearing children and on the way of taking into account the child’s age and maturity[footnoteRef:153]. [152:  Article 22bis of the Constitution.]  [153:  Information confirmed by stakeholder consultation with a Children’s Rights authority.] 

As explained below under Section 3.7, a legal counsel is not automatically assigned for a child in civil proceedings. On the contrary, his/her legal representative or, in exceptional cases, the child (e.g. if he/she is emancipated), will need to request his/her assistance. There are two exceptions to this rule: 
1. any party to the proceedings before the Youth Tribunal under 18 years of age who does not have a lawyer receives the assistance of a legal counsel, appointed ex officio[footnoteRef:154] and [154:  Article 54bis of the Youth Protection Act of 8 April 1965.] 

 
in case of emergency, the child or the judge can contact/appoint a legal counsel[footnoteRef:155].  [155:  Article 508/23 of the Judicial Code.] 

The legal counsel can assist the child during his/her interview before a youth judge and explain to the child his/her rights. The child who is provided with a legal counsel by the court or who obtains secondary legal aid can be assisted by a legal counsel free of charge. Free legal advice is available to everyone, including both adults and children via primary legal aid (see Section 3.7).
As mentioned in Section 3.5, a child can request to be heard in another language and benefit from the assistance of an interpreter[footnoteRef:156]. [156:  Article 47 bis of the Criminal Procedure Code.] 

In accordance with the Constitution, the child should be consulted on the manner in which he/she wishes to be heard. However, there are no specific legal requirements in this respect and in practice this will depend on the judge’s decision whether he/she consults the child on this point or not. As mentioned above, as a result of lack of legal capacity to act, the child relies on his/her legal representative’s action to enforce his/her legal rights. 
No requirements on communication techniques to be used with children and on the way of taking into account the child’s age and maturity have been identified[footnoteRef:157].  [157:  Information confirmed by stakeholder consultation with a Children’s Rights authority.] 

The child as a plaintiffs/complainant or defendant
The general rules described above apply to child defendants and plaintiffs.
[bookmark: _Toc409790501]Participation of the child in proceedings
As explained under Section 3.1, children do not have legal capacity to act[footnoteRef:158], hence, they cannot be parties to judicial proceedings or enter into contractual agreements in their own name. The child will be represented by his/her legal representative until he/she turns 18 years old[footnoteRef:159] or attains full legal capacity to act otherwise, e.g. by emancipation.   [158:  Articles 1124 and 1125 of the Civil Code.]  [159:  The filing of a judicial action by a child results in the inadmissibility of the action which can be overcome by the regularisation of the action. Kinderrechtswinkels, Services droit des jeunes and Infor Jeunes Bruxelles, The legal position of the minor in practice (La position juridique du mineur dans la pratique), 2006, UGA, p.79.] 

[bookmark: _Toc409790502]Measures to ensure that the child is heard
In cases where a guardian ad litem has been appointed to represent a child, the child of at least 12 years old must still be heard in proceedings concerning him/herself and the child of at least 15 years old must be heard in proceedings regarding his/her property[footnoteRef:160]. [160:  Article 1233 of the Judicial Code.] 

[bookmark: _Toc409790503]Limitation periods for a child to pursue a claim
Limitation periods to bring a claim depend on the nature of the claim. For personal claims, the limitation period is 10 years. An action for compensation for damages resulting from extra-contractual liability is barred after five years from the day following the one when the injured party became aware of the damage or its aggravation and the identity of the person responsible[footnoteRef:161].  [161:  Article 2262bis of the Civil Code.] 

Additional rules on limitation periods are laid down in the law for specific cases. For example in filiation proceedings, the general rule is that the limitation period is 30 years from the birth of the child or the year when the parents stop behaving as the child’s parents[footnoteRef:162].  [162:  Article 331ter of the Civil Code.] 

The general rules applicable to limitation periods also apply to children. For certain proceedings, specific limitation periods are provided to children. For example, a child of at least 12 years old until he/she turns 22 years old or within a year from discovering that one of his/her parents is not his/her parent, can file a claim for filiation recognition[footnoteRef:163].  [163:  Article 330 of the Civil Code.] 

[bookmark: _Toc409790504]Information on legal remedies
A court ruling may only be notified to a child of 16 years or more[footnoteRef:164]. The copy of the judicial decision will be handed to the child’s parents. [164:  Article 35 of the Judicial Code.] 

The child as a witness
The same rules described above apply to child witnesses. It is noted that the interview/hearing of a child witness does not grant the child the status of a party to the proceedings[footnoteRef:165]. As a result of the child’s lack of legal capacity to act, the child cannot participate in the proceedings in his/her own right but via his/her legal representative. [165:  Article 931 of the Judicial Code.] 

Rules applicable to the communication of court rulings are described under Section 3.2.
The child in any other role
The general rules also apply to children in any other role. As mentioned above, as a result of the child’s lack of legal capacity to act, the child cannot participate in the proceedings in his/her own right but via his/her legal representative.
As mentioned in Section 3.5, a youth judge must hear a child who is at least 12 years old on cases related to disputes over parental authorities (e.g. disputes on the child’s property, access rights, guardianship)[footnoteRef:166]. A youth judge may also decide to hear a child under 12 years old. For proceedings other than those related to parental authority, the general rule on the hearing of the child applies. As a result, a youth judge may decide to hear the child with sufficient discernment or the child may request to be heard. [166:  Article 56bis of the Youth Protection Act.] 

The new Act for the creation of the Family and Youth Tribunal, which is not yet in force, foresees that any child has the right to be heard by a judge in proceedings related to parental authority and access rights. The child will keep his/her right to refuse to be heard. The new Act specifies that children under 12 years old are heard upon the child’s request, the request of one of the parties, the crown prosecutor or ex officio by the judge[footnoteRef:167]. [167:  Article 158 of the new Act of 30 July 2013 for the creation of the Family and Youth Tribunal (to enter into force on 1 September 2014).] 

The new Act for the creation of the Family and Youth Tribunal also establishes a right of the child, of at least 12 years old, to be informed by the judge of his/her right to be heard in proceedings related to parental authority and access rights. The judge must also inform the child on his/her right to refuse to be heard, his/her right not to respond to the questions of the judge and explanations on how the interview will be carried out[footnoteRef:168]. [168:  Articles 158 and 159 of the new Act of 30 July 2013 for the creation of the Family and Youth Tribunal (to enter into force on 1 September 2014).] 

As described under Section 3.1, in certain proceedings, such as adoption and filiation cases, the child is provided with greater participation rights in the proceedings, as his/her consent is required at various stages of the proceedings. However, such participation does not grant them the status of party to the proceedings. 
[bookmark: _Toc409790505] Adoption
As explained under Section 3.1, a child of 12 years old and above must give his/her consent to his/her adoption. Moreover, a child who is at least 12 years old must be heard. Children of 16 years old and above are summoned by the Youth Tribunal via a judicial letter, whereas children below 16 years old are summoned via an ordinary letter.
The Youth Tribunal may order the competent social service to carry out an assessment of the child’s capacity of discernment. Such assessment can be carried out for children who are below 12. If, on the basis of the assessment, the Youth Tribunal finds that the child is capable of expressing his/her views, the Youth Tribunal may hear him/her. 
The child may also request the Youth Tribunal to assess his/her ability to express his/her opinion. This request should be filed within 15 working days from the time that the outcome of the assessment is notified by the crown prosecutor. The Youth Tribunal will then assess the ability of the child in the form of a decision, which cannot be appealed against. 
During the child’s appearance before the Youth Tribunal, the child may refuse to be heard. Instead, the child can designate his/her representative to be heard. The child is heard alone with no one but the judge, the clerk and, where applicable, an expert or interpreter. The child’s opinion must be taken into account in accordance with his/her age and maturity. A report of the hearing is attached to the case file[footnoteRef:169]. [169:  Articles 1231.10 and 1231.11 of the Judicial Code.] 

[bookmark: _Toc409790506]Divorce proceedings
The child cannot be heard in proceedings where his/her ascendants have conflicting interests. The child will only be heard in proceedings that directly concern him/her, such as with regard to access rights. During the hearing, the child cannot be asked to choose between his/her parents. The hearing would only aim at understanding the situation of the child. The judge will explain this to the child at the beginning of the hearing. A written copy of the hearing will be made, which will not be available to the parents and the parents’ legal representatives[footnoteRef:170]. [170:  Article 931 of the Judicial Code and Kinderrechtswinkels, Services droit des jeunes and Infor Jeunes Bruxelles, The legal position of the minor in practice (La position juridique du mineur dans la pratique), 2006, UGA, pp.204-205.] 

In addition, the judge may hear the child ex officio during the finalisation of a divorce agreement (i.e. settlement agreement of the child’s parents) or on any request to change the divorce’s agreement during the divorce proceedings[footnoteRef:171]. [171:  Articles 1290 and 1293 of the Judicial Code.] 

It is noted that the Youth Tribunal’s rulings must be handed directly at the public hearing to a child of 12 years old or more, and to his/her parents, guardians or persons having custody over the child. If this cannot be done at the hearing, the decision will be notified by court letter[footnoteRef:172]. The copy of the judgement must indicate the legal remedies available against the decision, including procedures and deadlines. [172:  Article 61bis of the Youth Protection Act.] 

[bookmark: _Right_to_legal][bookmark: _Right_to_legal_1][bookmark: _Toc350439431][bookmark: _Toc409790507]Right to legal counsel, legal assistance and representation 
[bookmark: _Toc409790508]General rules applicable to children involved in civil judicial proceedings regardless of their role
It is a requirement for a judge (with the exception of civil magistrate judge) to inform the crown prosecutor’s office when a child is involved in a proceeding[footnoteRef:173]. The crown prosecutor is, by this requirement, invited to submit his/her opinion to the court on the case. The goal of this requirement is to make sure that the crown prosecutor intervenes in cases where the child is involved in order to protect the child’s interests. [173:  Article 764 of the Judicial Code.] 

The child as a plaintiff/complainant or defendant
The right to legal protection is a constitutional right[footnoteRef:174]. Children have the right to a legal counsel, assistance and representation.  [174:  Article 23, second indent, 2° of the Constitution.] 

[bookmark: _Toc409790509]Legal representation
Rules applicable to the representation of children in civil judicial proceedings are provided under Section 3.1. As mentioned above, as a result of the child’s lack of legal capacity to act, the child will not be a party to the proceedings in his/her own right, but the child’s legal representative will represent him/her.
[bookmark: _Toc409790510]Legal aid
As mentioned in the children in criminal proceedings report, there are two forms of legal aid: primary and secondary legal aid. Primary legal aid consists of free of charge initial legal advice or referral to a specialised organisation available to everyone without conditions. It is offered by the House of Justice in each judicial district, victim support organisations and the Commission of Legal Aid where lawyers hold weekly legal aid hours. 
Secondary legal aid consists of the legal assistance of a legal counsel partly or fully free of charge as well as assistance provided to cover the costs of the proceedings (such as judicial fees and including mediation proceedings costs)[footnoteRef:175]. Children have access to free secondary legal aid in their own right without the necessity of proving any other conditions (such as low income)[footnoteRef:176].  [175:  Article 665 of the Judicial Code.]  [176:  Information collected through interview with Defence for children.] 

[bookmark: _Toc409790511]Legal counsel
A child has a right to be assisted by a legal counsel, to receive legal aid and make use of all the rights associated with the client-legal counsel relationship within the limit of the child’s lack of legal capacity to act.
If the parents of the child decide that the assistance of a legal counsel is necessary for the defence of the child’s interests, the parents will bear the costs of the legal representation and assistance. 
A legal counsel is not automatically assigned to a child in civil proceedings. On the contrary, a legal representative or, in exceptional cases, the child (e.g. when the child is emancipated), will need to request his/her assistance. There are two exceptions to this rule: 1) any party to the proceedings before the Youth Tribunal under 18 years of age who does not have a lawyer receives the assistance of a legal counsel, appointed ex officio[footnoteRef:177] and 2) in case of emergency, the child or the judge can contact/appoint a legal counsel[footnoteRef:178]. The child has the right to change legal counsel upon request, which needs to be justified[footnoteRef:179]. This request is typically filed by the child’s legal representative. Exceptionally, when the child can act in the proceedings in his/her own right (e.g. emancipated child or within the exceptional cases mentioned in Section 3.1), the request can be filed by the child him/herself. [177:  Article 54bis of the Youth Protection Act of 8 April 1965.]  [178:  Article 508/23 of the Judicial Code.]  [179:  Information collected through interview with Defence for children.] 

No legal provisions have been identified on the right of the child to waive his/her right to legal assistance in civil proceedings. 
[bookmark: _Toc409790512]Conflict of interests
As mentioned under Section 3.1, in the event of conflicts between a child and his/her parents, the Civil Magistrate Court may appoint a guardian ad litem for the representation of the child upon request of any interested party or ex officio[footnoteRef:180]. Rules applicable to the appointment of guardians ad litem are also described under Section 3.1. [180:  Article 378 of the Civil Code.] 

The child as a witness
A child witness has the right to legal representation and legal aid. However, the child (via his/her legal representatives) would need to request such assistance. The participation of a legal counsel in civil judicial proceedings is not mandatory under Belgian law. So as with child plaintiff/defendants, child witnesses as a general rule lack legal capacity to act, thus they cannot mandate a legal counsel in their own right. This implies that the child’s legal representatives would mandate a legal counsel on behalf of the child. In exceptional cases (e.g. in case of emergency) the child would be able to mandate the legal counsel him/herself. 
As mentioned above, as a result of the child’s lack of legal capacity to act, the child’s legal representative will represent him/her. 
So, as in cases of child plaintiffs/defendants, in cases of conflict interests, the Civil Magistrate Court may appoint a guardian ad litem for the representation of the child upon request of any interested party or ex officio[footnoteRef:181].  [181:  Article 378 of the Civil Code.] 

It is noted that the child witness may also access legal aid without any conditions, aside from proving that he/she is under 18 years old.
The child in any other role
The same rules apply to children in any other role as to child witnesses. 
[bookmark: _Toc346714794][bookmark: _Toc346714795][bookmark: _Toc338234119][bookmark: _Toc338234120][bookmark: _Toc338234122][bookmark: _Toc338234123][bookmark: _Alternatives_to_judicial][bookmark: _Toc350439432][bookmark: _Toc338234124][bookmark: _Toc409790513]Alternatives to judicial proceedings
[bookmark: _Toc409790514]General rules applicable to children involved in civil judicial proceedings regardless of their role
In the context of this study, there are three relevant alternative disputes resolution mechanisms available in Belgium, i.e. mediation, arbitration and conciliation. The use of alternative dispute resolution methods does not prevent the parties from access to courts.
[bookmark: _Toc409790515]Mediation
Mediation can be initiated for any disputes in civil commercial cases and in the area of labour law. Mediation is a confidential process by which the parties settle a dispute with the assistance of a mediator and by means of a settlement agreement. Mediation can also be initiated in family matters (e.g. disputes related to divorce, marriage, parental custody, or legal and factual cohabitation)[footnoteRef:182]. In divorce proceedings, family mediation cannot replace judicial proceedings, but can support the child’s parents to reach an agreement to be presented before the judge for approval. Family mediation will therefore concern issues of parental authority or maintenance allowance[footnoteRef:183]. Children are typically the subject matters of family mediation procedures, thus this procedure is further explained below under the heading ‘the child in any other role’.  [182:  Article 1724 of the Judicial Code.]  [183:  ibid.] 

The judge can encourage the parties to the proceedings to participate in mediation, but mediation is first and foremost voluntary.
There is no general requirement to inform the parties of judicial proceedings about the possibility to opt for mediation. Mediation in parental custody cases constitutes an exception to this rule, as in these cases, the judge has the obligation to inform the parties about the possibility of mediation[footnoteRef:184]. This exception concerns the obligation of the youth judge hearing a case on parental authority to provide information and to promote mediation to the parties. In this case, the Tribunal can suspend the judicial proceeding for one month in order for the parties to start the mediation process. [184:  Articles 387 bis and 387 ter of the Civil Code.] 

There are two types of mediation in Belgium: judicial and out-of-court/voluntary mediation. Judicial mediation takes place in the course of judicial proceedings and involves a judge, who will appoint an accredited mediator. Judicial mediation can be requested by a party to the proceeding or ordered by the judge. In both cases mediation remains voluntary as the consent of both parties is required to engage in mediation proceedings. As opposed to judicial mediation, voluntary mediation is initiated by the parties without the involvement of a judge. In this case, the parties have the choice of designating any mediator to carry out the mediation proceedings.
The parties can submit their settlement agreement concluded as a result of the mediation process to a judge who can give the agreement the status of a judgement (homologation process). A judge may refuse the homologation of a mediation agreement when the agreement is contrary to the best interests of the child[footnoteRef:185]. [185:  Articles 1733 and 1736 of the Judicial Code.] 

For those who fall under the conditions to obtain legal aid, legal aid can also cover the costs and honorary fees of a mediator involved in both judicial and voluntary mediation[footnoteRef:186].  [186:  Articles 665 and 671 of the Judicial Code.] 

The 2012 Mediation Barometer[footnoteRef:187] shows that mediation is most often used in family matters (39% of mediation cases), closely followed by civil and commercial cases (32%), then social/labour law (17%) and other areas of law (12%). [187:  Results of Mediation Barometer 2012 carried out by bMediation and the Federal Mediation Commission.] 

[bookmark: _Toc409790516]Conciliation
Conciliation is a non-confidential consultation between parties which may or may not involve a third party (expert or a judge). In some cases, the legislation requires the judge to first initiate a conciliation between the parties before carrying out the judicial proceedings. For example, youth judges are required to first attempt a conciliation between the parties on issues relating to parental authority.
Similarly, a judge, competent to hear civil law cases, is required to attempt a conciliation in child filiation proceedings when the parties and/or a child of 12 years or above refuse to give their consent to the change of the child’s surname. 
In labour law cases, prior to any debates taking place before the court, the judge must attempt to conciliate. Without such a previous conciliation effort, the judicial decision can be nullified[footnoteRef:188]. In a situation where one of the parents refuses to enforce a judicial decision with respect to the housing of the child or right to personal relationship with the child, the judge can also attempt a conciliation[footnoteRef:189].  [188:  Article 734 of the Judicial Code.]  [189:  Articles 387bis, 329bis and 387ter of the Civil Code.] 

The new Act for the creation of the Family and Youth Tribunal, which is not yet in force, establishes a new section within the new Family and Youth Tribunal called Section for Friendly Settlement. The Section for Friendly Settlement will be competent for conciliation in family law cases. A case may be referred to the Section for Friendly Settlement at any time during the proceedings either upon request of the Family Tribunal or one of the parties. The judges involved in the Section for Friendly Settlement must receive specialised training[footnoteRef:190]. [190:  Articles 103 and 151 of the new Act of 30 July 2013 for the creation of the Family and Youth Tribunal (to enter into force on 1 September 2014).] 

[bookmark: _Toc409790517]Arbitration
Arbitration is a mechanism where the parties to a contractual agreement refer any dispute before private judges. Arbitration can only be used for disputes over patrimonial matters (i.e. money) or any other matter that could be clearly defined and reviewed[footnoteRef:191]. It is necessary to conclude an arbitration agreement or contractual clause in order to refer a matter to arbitration. Children do not have the legal capacity to conclude such agreements and their cases cannot be referred to before an arbitration tribunal.  [191:  Article 1676 of the Judicial Code.] 

The child as a plaintiff/complainant or defendant
[bookmark: _Toc409790518]Mediation
As children lack legal capacity to act, they cannot initiate mediation in their own right. It is the child’s legal representative who initiates mediation on the child’s behalf and represents him/her during the procedure. 
As referred to above, the parties concluding a mediation agreement are not prevented from the possibility of referring their case to a court procedure. The child’s legal representative may initiate a court procedure on the child’s behalf. 
With respect to the provision of information to children on mediation, the general rules described above apply, with the condition that children receive information via their legal representatives.
There are no legal requirements in place encouraging the implementation of mediation agreements or putting children under undue pressure to accept them. 
Children and their legal representatives may benefit from legal aid, thus may be represented free of charge by a legal counsel and receive assistance to cover the costs of mediation proceedings[footnoteRef:192]. There are no other legal safeguards in place to protect children while accessing, and during, mediation.  [192:  Article 665 of the Judicial Code.] 

There are no legal requirements in place with respect to the hearing of children and taking into account the child’s views when making the decisions.
[bookmark: _Toc409790519]Conciliation
Similarly as in judicial proceedings, as a result of the lack of legal capacity to act, children cannot initiate conciliation in their own right. It is the child’s legal representative who initiates conciliation on the child’s behalf and will be the formal party to the procedure.
There are no legal requirements in place encouraging the implementation of conciliation agreements or putting children under undue pressure to accept them. 
For children and their legal representatives applying for legal aid, they can be represented free of charge by a legal counsel and receive assistance to cover the costs of judicial proceedings for conciliation taking place in judicial proceedings. There are no other legal safeguards in place to protect children while accessing and during conciliation. 
There are no legal requirements in place with respect to hearing the child and taking into account the child’s views when making the decisions. However, where conciliation involves a judge and occurs in the context of judicial proceedings, the general rules applying to children in judicial proceedings will apply as well.
[bookmark: _Toc409790520]Arbitration
Children do not have the legal capacity to conclude agreements and therefore to be referred before an arbitration tribunal as a party (plaintiff or defendant). A child could however be involved in this proceeding, if the child’s representative concludes an arbitration agreement on behalf of the child.
With respect to the provision of information to children on arbitration, there are no legal provisions on how children are informed and consulted on the opportunity to have recourse to arbitration.
There are no legal requirements in place encouraging the implementation of arbitration agreements or putting children under undue pressure to accept them. 
There are no other legal safeguards in place to protect children while accessing, and during, arbitration. 
There are no legal requirements in place with respect to the hearing of the child and taking into account the child’s views when making the decisions.
The child as a witness
[bookmark: _Toc409790521]Mediation 
Legislation applicable to mediation does not contain reference to the rights and obligations of child witnesses.
[bookmark: _Toc409790522]Conciliation
Legislation applicable to conciliation does not contain reference to the rights and obligations of child witnesses. 
[bookmark: _Toc409790523]Arbitration
Legislation applicable to arbitration does not contain reference to the rights and obligations of child witnesses. 
The child in any other role
[bookmark: _Toc409790524]Mediation
As referred to above, family mediation may concern children in other roles. Legislation applicable to mediation does not contain reference to the rights and obligations of children in other roles aside from the ability of the judge not to validate a mediation agreement which is contrary to the best interests of the child.
[bookmark: _Toc409790525]Conciliation
Conciliation may concern children in other roles such as in filiation proceedings. A judge competent to hear civil law cases, is required to attempt a conciliation in child filiation proceedings when the parties, and/or the child of 12 years or above, refuse to give their consent to the change of the child’s surname.
[bookmark: _Toc409790526]Arbitration
Legislation applicable to arbitration does not contain reference to the rights and obligations of children in any other role. 
[bookmark: _Toc350439433][bookmark: _Toc409790527]Remedies or compensation for violation of rights and failure to act
The child as a plaintiff/complainant or defendant
As mentioned in Section 3.1, as a consequence of his/her lack of legal capacity, a child cannot file an action on his/her own, but only via his/her legal representative. Since the child lacks legal capacity to act, the legal representative may make submission and/or appeal, without the child’s consent. 
In cases of conflict between the child and his/her parents, the Civil Magistrate’s Court can appoint a guardian ad litem to represent the child[footnoteRef:193].  [193:  Articles 378 and 410 of the Civil Code.] 

As mentioned in Section 3.2, judicial assistants, social services and the legal counsel can assist children and their parents during the proceedings, including during the appeal phase of the proceeding.
The child’s legal representative has the right to lodge an appeal against a court decision before the Court of First Instance, the Court of Appeal or the Court of Cassation, as explained in Section 2.
As mentioned in Section 3.7, when a child is party to a proceeding, the crown prosecutor’s office may be involved in the proceedings[footnoteRef:194] and can appeal against a court decision if it is deemed to be against public order (i.e. against the child’s best interests). No legal provisions have been identified on the ability of social services to appeal against judicial decisions involving children. [194:  Article 764 of the Judicial Code.] 

In addition to taking judicial action, a child, or his/her legal representative, whose rights have been violated can make a complaint before the General Delegate for the rights of the child of the French Community or the Children Rights Commissioner of the Flemish Community. A child victim of discrimination through his/her legal representative can also make a complaint before the Interfederal Centre for Equal Opportunities.
If the legal counsel fails to act, the legal representative of the child can either file an action before a court or a complaint before the President of the Bar where the legal counsel is registered. The damages of the victim that occurred as a result of the legal counsel’s fault can be covered by the legal counsel’s professional insurance[footnoteRef:195]. The child’s legal representative can claim for compensation from the legal counsel on behalf of the child, if a damage resulting from the failure can be proven.  [195:  More information available on the Brussels Bar Association website.] 

If no definitive decision has been taken by a court within a reasonable time, the State can be held liable, as mentioned in Section 3.4. The child’s legal representative can claim damages without the need to prove a wrongful act or negligence on the part of the State[footnoteRef:196]. [196:  Decision of Brussels First Instance Court, Civil Court, of 15 October 2009, J.T., 2010/12, p. 195. The claim of the parties will be based on Articles 1382 and 1383 of the Civil Code without the need to establish negligence.] 

As explained under Section 3.7, the child and his/her legal representative can request free of charge primary legal aid and obtain initial legal advice or referral to a specialised organisation. 
As mentioned above, as a result of the lack of legal capacity to act, the child relies on his/her legal representative’s actions. The legal representative can make submissions instead of the child without his/her consent and/or appeal without the child's consent.
Limitation periods for a child to pursue a claim
Limitation periods to bring a claim depend on the nature of the claim. For personal claims, the limitation period is 10 years. An action for compensation for damages resulting from extra-contractual liability (i.e. related to offences) is barred after five years from the day following the one when the injured party became aware of the damage or its aggravation and the identity of the person responsible[footnoteRef:197].  [197:  Article 2262bis of the Civil Code.] 

Additional rules on limitation periods are laid down in the law for specific cases. For example in filiation proceedings, the general rule is that the limitation period is 30 years from the birth of the child or the year when the parents stop behaving as the child’s parents[footnoteRef:198].  [198:  Article 331ter of the Civil Code.] 

The general rules applicable to limitation periods also apply to children. For certain proceedings, specific limitation periods are provided to children. For example, a child of at least 12 years of age, until he/she turns 22 years old, or within a year from discovering that one of his/her parents is not his/her parent, can file a claim for filiation recognition[footnoteRef:199].  [199:  Article 330 of the Civil Code.] 

The child as a witness
A child witness is not a party to proceedings and as a result he/she (or their legal representatives) cannot appeal against court decisions.
The child in any other role 
A child in any other role is not a party to proceedings and as a result he/she (or their legal representatives) cannot appeal against court decisions.
[bookmark: _Toc346714798][bookmark: _Toc346714799][bookmark: _Toc350439434][bookmark: _Toc409790528]Legal costs
[bookmark: _Toc409790529]General rules applicable to children involved in civil judicial proceedings regardless of their role
As explained under Section 3.7, the child and his/her legal representative can request primary legal aid, which includes initial legal advice or referral to a specialised organisation free of charge. There are no conditions to access primary legal aid. The costs of primary legal aid are covered by the state.
When the child (in any role) requests legal representation via secondary legal aid (see Section 3.7), the costs of the legal counsel’s assistance may be covered by the child’s parents themselves or their insurance if it covers legal protection. If a parent refuses to cover the costs, the costs of secondary legal aid will be covered via the State system[footnoteRef:200]. [200:  Kinderrechtswinkels, Services droit des jeunes and Infor Jeunes Bruxelles, The legal position of the minor in practice (La position juridique du mineur dans la pratique), 2006, UGA, p.93.] 

It is noted that a reform of the legal aid system has been announced requiring beneficiaries of secondary legal aid to pay a fixed fee of EUR 10 for the legal counsel as well as a fixed fee between EUR 20 and 30 per judicial proceeding. It appears that the requirement of paying a fee will not be applicable to children[footnoteRef:201]. [201:  Information collected via stakeholder consultation with a Children’s Rights authority.] 

When the child’s legal representative mandates a legal counsel for the representation of the child, the legal representative will need to cover the legal costs of the legal counsel and of the judicial proceedings such as judicial fees, stamps, bailiffs or experts fees where applicable, unless the legal representative qualifies for legal aid (i.e. low income).
The child as a plaintiff/complainant or defendant
The court’s ruling may order the unsuccessful party to cover the costs of the judicial proceedings of the other party. The costs include various judicial fees, registration duties, stamp costs, costs and remuneration of judicial acts, costs of judgement notifications, travel and accommodation expenses of judges, registrars and parties when their travel was ordered by the judge, deed costs, when they were made for the sole purpose of the trial, a rate covering the legal counsel’s fees and mediator’s fees, where applicable[footnoteRef:202]. The requirement to pay the costs will be the responsibility of the child’s legal representatives. The parties to the proceedings may also conclude an agreement regulating that a party (or that both parties) will cover the costs of the judicial proceedings. [202:  Articles 1017, 1018 and 1022 of the Judicial Code.] 

The exact amount is decided by the judge taking into account the importance and the nature of the claim. Upon request of one of the parties, or ex officio, the judge may decide to reduce or increase the amount considering, inter alia, the financial capacity of the party who is ordered to pay the costs and the complexity of the case[footnoteRef:203]. [203:  Article 1020 of the Judicial Code.] 

The parties may decide to reach a settlement on the costs to be paid[footnoteRef:204]. For those benefiting from legal aid, the amount of the judicial costs is fixed by law[footnoteRef:205].  [204:  Article 1017 of the Judicial Code.]  [205:  Royal Decree of 26 October 2007 establishing the proceedings fees mentioned in Article 1022 of the Judicial Code.] 

The child as a witness
A child witness has the right to legal representation and legal aid. However, the child would need to request such assistance. A child, as with adults, always has the right to legal representation by a legal counsel. The participation of legal counsels is not mandatory in Belgium. As mentioned above, in most cases, the legal representative of the child would be in charge of mandating a legal counsel if he/she deems such legal assistance necessary.  
Witnesses, including child witnesses, cannot be requested to pay the legal costs. 
The child in any other role
The same rules apply to children in any other role as to child witnesses.
Children in any other role cannot be requested to pay the legal costs. 
[bookmark: _Enforcement_of_civil][bookmark: _Toc350439435][bookmark: _Toc409790530]Enforcement of civil court judgements
[bookmark: _Toc336262988]The child as a plaintiff/complainant or defendant
[bookmark: _Toc409790531]Measures available to protect the child during enforcement proceedings
As mentioned under Section 3.4, the Youth Tribunal is competent to hear cases that concern children who are in danger and may order provisional protection measures. In addition, the parties can request the President of the Court of First Instance to adopt interim measures in case of urgency, including in relation to the child, access rights or maintenance allowance. The Civil Magistrate’s Court is also competent to take urgent decisions and order temporary measures with regard to the parents and their children. The choice of the court will depend on the nature of the proceedings. Children cannot request courts in their own right to put in place interim measures, instead of the child it is his/her legal representative who files such a request. 
Where the presence of an adult person in the residence of the child poses a serious and immediate risk to the safety of the child, the Crown Prosecutor can issue a restraining order. The restraining order includes both the duty to leave the house and to refrain from contact with the child[footnoteRef:206].  [206:  Article 3 of the Act of 15 May 2012 on temporary prohibition of residence in cases of domestic violence.] 

[bookmark: _Toc409790532]Enforceability of the judgement
A judicial decision is enforceable if it contains an enforceability title, which is attached to the judgement[footnoteRef:207]. In addition, a judicial decision may only be enforced after having been notified to the parties[footnoteRef:208]. [207:  Article 1386 of the Judicial Code.]  [208:  Article 1495 of the Judicial Code.] 

With the exception of specific sentences/orders such as payment, a judicial decision may be enforced immediately. An appeal however, may suspend the enforcement, except if the court or the law provides that the decision/order is nevertheless enforceable[footnoteRef:209]. The exception concerns conservatory measures such as precautionary seizure of property[footnoteRef:210]. If the parties immediately enforce a decision without waiting for the appeal period to elapse, they do so at their own risks. A judge may also order the provisional enforcement of court decisions which may not be immediately enforced or for decisions requiring immediate enforcement without having to wait for the appeal term to elapse[footnoteRef:211]. [209:  Articles 1388 and 1495 of the Judicial Code.]  [210:  Article 1414 of the Judicial Code.]  [211:  For the Youth Judge, see Article 58 of the Youth Protection Act.] 

The crown prosecutor has the competence to enforce the judgements ex officio if the decision is a matter of public order (such as parenting rights)[footnoteRef:212]. [212:  Article 139 of the Judicial Code. Marta Pertegás and Frederik Swennen, Study on the Enforcement of Family Law Judgments – National Report of Belgium, T.M.C. Asser Instituut, 2005-2006, p.7.] 

[bookmark: _Toc409790533]Coercive measures available to enforce
If the party does not comply voluntarily with the judgement, various measures can be ordered to enforce, or to provisionally enforce, judicial decisions, including the following:
Penalty payments
Seizure (including provisional seizure and forced seizure)
Orders
Physical coercion cannot be used against a child, or a person who has a child under his/her care[footnoteRef:213]. [213:  Court of Cassation Decision of 11 March 1994.] 

While the crown prosecutor may ex officio decide to enforce a decision in matters of public order, as a general rule the (forced) enforcement of judgements requires the intervention of a bailiff[footnoteRef:214]. The bailiff will certify that the decisions are not enforced. Then the parties can petition the Seizure Judge within the First Instance Court to order enforcement measures. The bailiff will also carry out the enforcement measures ordered.  [214:  Article 516 of the Judicial Code.] 

As mentioned above, as a result of the child’s lack of legal capacity to act, the child will not be a formal party to the enforcement procedure, but the child’s legal representative will represent him/her.
[bookmark: _Toc409790534]Information about the judgement
As mentioned under Section 3.2, the delivery of an original procedural document, including the judgement, or the copy thereof, or summon, cannot be addressed to a child who is under 16 years old, but to his/her parents[footnoteRef:215].  [215:  Article 35 of the Judicial Code.] 

The judgement contains the reasoning of the court and conclusions and additional information including the purpose of the claim, the arguments of the parties and reference to the opinion of the crown prosecutor[footnoteRef:216]. [216:  Article 780 of the Judicial Code.] 

Within eight days from the issuance of the judgement, the clerk must send an unsigned copy of the judgement by simple letter to each party or, where appropriate, their legal counsels. For certain cases before the Labour Court and in matters of adoption, the clerk must notify the decision to the parties or parties’ legal counsels or representatives by judicial letter sent within eight days. To be valid, the letter must mention the remedies available, the time in which these remedies should be introduced, as well as the name and address of the court having jurisdiction[footnoteRef:217]. [217:  Article 792 of the Judicial Code.] 

As mentioned in Section 3.2, a copy of any decision taken by the Youth Tribunal at first instance or appeal, must be provided to the child’s legal counsel on the same day as the decision[footnoteRef:218]. [218:  Article 10 of the Youth Protection Act.] 

No legal requirements have been identified on how the child’s lawyer, guardian, guardian ad litem or legal representative (e.g. parent, adult relative) communicate and explain the given decision or judgement to the child. No legal requirements have been identified on the language used. Moreover, it is not a legal requirement to ensure that the language is adapted to the child’s level of understanding.
The child as a witness
A child witness is not a party to proceedings, as a result, a child witness is not involved in the enforcement of the judicial decision.
The child in any other role
The same rules apply to children in any other role as to child plaintiffs/defendants. The only exception lies in the fact that court judgements are not communicated to children in any other role. Besides the rules described above, Belgian law contains some dispute-specific provisions. 
[bookmark: _Toc409790535]Family law judgements
Specific fast-track procedures have been established to enforce family law judgements related to the housing of the child, rights to personal relationships with the child (access rights) and the arrangements agreed in a divorce agreement. In case one of the parents refuses to enforce the judgement or agreement with respect to children, the other party can bring the case back before the competent court, in which case, the case must be heard with priority. The court may order new investigating measures such as official inquiries, attempt to conciliate the parties or suggest mediation. In addition, the court may review the decision and agreements. The other party may also petition the judge to order coercive measures. The court may order penalty payment for not complying with the judgement[footnoteRef:219]. [219:  Article 387ter of the Civil Code.] 

In addition, the judge can make use of several measures to ensure the enforcement of decisions with regard to children. The judge can order the enforcement of court decisions in the absence or presence of a person. The judge can also restrict travels with the child[footnoteRef:220]. The judge takes into account the interests of the child when deciding on such measure. [220:  Article 387ter of the Civil Code and Marta Pertegás and Frederik Swennen, Study on the Enforcement of Family Law Judgments – National Report of Belgium, T.M.C. Asser Instituut, 2005-2006, p.7.] 

Lastly, the fact of not presenting the child to the parent exercising access rights is considered a criminal offence. If the parent hides the child for more than five days, he/she could be punishable with a fine and/or imprisonment of up to five years[footnoteRef:221]. The non-compliance with the decision on access or residence rights is not considered as an offence, if handing over the child to the other parent places the child into danger or if the child refuses to comply with the court decision[footnoteRef:222].  [221:  Articles 431 and 432 of the Criminal Code. ]  [222:  Marta Pertegás and Frederik Swennen, Study on the Enforcement of Family Law Judgments – National Report of Belgium, T.M.C. Asser Instituut, 2005-2006, p.11.] 

[bookmark: _Toc338234311][bookmark: _Toc338234322][bookmark: _Toc337053486]When taking decisions on the arrangements, measures and their enforcement, the judge must hear the child[footnoteRef:223] [223:  Article 931 of the Judicial Code and Article 56bis of the Youth Protection Act.] 

[bookmark: _Toc401654882][bookmark: _Toc409790536]Conclusions
[bookmark: _Toc409790537]Institutional and legal framework
Rules applicable to civil judicial proceedings are mainly set out in three pieces of legislation: 1) the Judicial Code, which lays down the general rules of judicial proceedings including civil judicial proceedings; 2) the Civil Code, which provides the rules on substantive civil law and 3) the Youth Protection Act, which contains the rules applicable to procedures before the Youth Tribunal. 
Aside from the Youth Protection Act, the above referred laws are not child-specific, but contain general rules applicable to children and adults, as well as certain child-specific provisions. 
The judicial authorities dealing with children in civil judicial proceedings vary depending on the stage, nature or the subject matter of the proceedings. With regard to civil law matters, depending on the value of the dispute or the specific matter, the Civil Magistrate’s Court and the Civil Court have competence. The Commercial Court has competence over commercial cases, whereas labour law cases are heard by the Labour Court. Lastly, the Youth Tribunal is competent to hear specific issues regarding children involved in civil proceedings (i.e. related to parental authority and the child in need of protection).
[bookmark: _Toc409790538]General approach towards children under civil law
In Belgium, a child is defined as a person under 18 years of age. 
The Constitution requires that, in all decisions affecting a child, the interests of the child are of primary consideration. This requirement is also specified in several specific proceedings, such as adoption or issues of parental authority. Courts are required to intervene ‘in the interests of the child’ on various specific issues, including the modification of divorce agreement against the child’s interest, child custody, maintenance of personal relationships with grandparents, administration of the child’s property, guardianship appointment and measures regarding the residence of the child. The judge is competent to assess what the best interests of children are. 
[bookmark: _Toc409790539]A child as an actor in civil judicial proceedings
Under Belgian law, children do not have legal capacity to act. As a result, children do not have the capacity to bring a case before the court, to be a party to judicial proceedings or to enter into contractual agreements in their own name. Their legal representative will initiate the judicial proceeding on behalf of the child and represent the child as a party to the proceedings. 
The legislation allows for exceptions under this general rule: Emancipated children and cases of extreme emergency situations. In addition, courts have allowed children in exceptional cases to bring a case before courts, e.g. in case of conflicts between the child and his/her parents, when the action is absolutely necessary and mostly relating to conservatory measures.
Children can participate in civil judicial proceedings as the subject matters of the proceeding. In adoption proceedings, children of 12 years of age or above must give consent to their adoption. Similarly, the consent of a child of 12 years of age and above is required for the recognition of the filiation by a parent and to proceedings on paternity or maternity search.
[bookmark: _Toc409790540]Provision of information to children
There is no right for the child to be informed in his/her own right. However, children can obtain information on civil proceedings and receive assistance from various services. Judicial assistants can also refer children and their legal representatives to specialised services and will inform children and their legal representatives on any support services available to them. For initial, free of charge, legal advice and information on legal proceedings, children and their legal representative can turn to primary legal aid. 

While there is no generalised practice or requirement in place for judicial authorities to make information on proceedings and rights available in a child-friendly format, specialised services and organisations make available child-friendly information or use some child-friendly leaflets. 
The delivery of an original procedural document (e.g. subpoena or court decision), or a copy thereof, cannot be addressed to a child under 16 years old, but to his/her parents.
[bookmark: _Toc409790541]Protection of the child’s personal and family life
The right to private and family life is guaranteed in Belgium, including the treatment of personal data. The violation of this right can be punished by a fine, publication of the judgement, seizure of the material containing the personal data or the deletion of the personal date therefrom. Courts benefit from an exemption, in accordance with which they can access and use personal data when it is necessary for carrying out their work. Similarly, legal counsels and parties to proceedings can also access and treat personal data when necessary for the defence of their clients. 
While as a general principle hearings before courts and Tribunal are open to the public, a judge may, ex officio or at the request of a party, decide to meet in closed hearing on the basis that a public hearing would go against the public order or morals, where the interests of child or the protection of privacy so requires. It is the child’s legal representative who files such a request on behalf of the child.
As an established practice, the media cannot record or film any hearing or take pictures during the hearing. The Criminal Code explicitly prohibits the publication or dissemination by the media of discussions before the Youth Tribunal and its Appeal Court. 
[bookmark: _Toc409790542]Protection from harm and ensuring a child friendly process
The general rule is that the duration of the proceedings must not exceed a reasonable time. Fast-track procedures exist with regard to the enforcement of family law decisions. In divorce proceedings, after a decision is made, the case stays filed with the Youth Tribunal until the child reaches 18 years old or is emancipated. Such a system ensures a quick referral of the case back to a youth judge in cases where new elements occur.
Belgian legislation requires courts to hear the child in a place which is deemed to be appropriate by the judge. Some courts have child-friendly rooms, however this is not generalised. A judge may decide ex officio, or at the request of a party, to meet in closed hearing, if a public hearing would go against public order or morals or where the interests of the child or the protection of privacy so requires. 
The Youth Tribunal can order measures to protect children in danger, including measures against parents, as well as measures relating to custody, protection, education, or placement of the child in a host family or in the care of a specialised centre. Where an adult person poses a serious and immediate risk to the safety of the child, the crown prosecutor may issue a restraining order. 
[bookmark: _Toc409790543]Protecting the child during interviews
Under Belgian law, children have the right to express their opinion in any matter concerning them. Judges are required to hear the child with respect to specific procedures (such as procedures before the Youth Tribunal). In any other proceedings related to a child, a child with sufficient maturity may be heard upon his/her request or upon the decision of a judge. If the child requests to be heard, such a request must be accepted, unless the crown prosecutor or the judge decides that the child does not have the necessary discernment. There is no age limit for a judge to hear a child in civil proceedings.
In civil judicial proceedings, the child will be heard alone unless a judge decides that it is in the best interests of the child to be assisted. A judge (except for the youth judge) can decide that the interview should be carried out by someone else who he/she appoints. As a result, a judge can assign the task of interviewing the child to a psychologist, social worker, doctor or even a police officer. 
[bookmark: _Toc409790544]Right to be heard and participate in civil judicial proceedings
The right of the child to be heard in all matters affecting him/her is guaranteed. In any proceedings related to the child, a child with sufficient discernment may be heard upon his/her request or the decision of a judge. If the child requests to be heard, such a request must be accepted, unless the crown prosecutor or the judge, in form of a reasoned decision, concludes that the child does not have the necessary maturity. In addition, the youth judge is required to hear a child who is at least 12 years old in cases related to disputes over parental authorities (e.g. disputes on the child’s property, access rights, guardianship). A youth judge may also decide to hear a child of under 12 years old. 
Limitation periods to bring a claim depend on the nature of the claim. The general rules applicable to limitation periods also apply to children. For certain proceedings, specific limitation periods are provided to children. For example, a child of at least 12 years old until he/she turns 22 years old or within a year from discovering that one of his/her parents is not his/her parents, can file a claim for filiation recognition. 
In certain proceedings, such as adoption and filiation cases, the child is provided with greater participation rights in the proceedings, as his/her consent is required at various stages of the proceedings. However, such participation does not grant them the status of party to the proceedings in their own right.
[bookmark: _Toc409790545]Right to legal counsel, legal assistance and representation
A child has the right to legal counsel and legal aid. However, a legal counsel is not automatically assigned for a child in civil proceedings. The child, or his/her legal representative, will need to request his/her assistance. There are two exceptions to this rule: 1) any party to the proceedings before the Youth Tribunal under 18 years of age who does not have a lawyer receives the assistance of a legal counsel, appointed ex officio and 2) in case of emergency, the child or the judge can contact/appoint a legal counsel. The child who is provided with a legal counsel by the court or who obtains secondary legal aid can be assisted by a legal counsel free of charge. 
Child plaintiffs and defendants lack procedural capacity to act and therefore are represented by their legal representatives in the civil judicial proceedings. 
[bookmark: _Toc409790546]Alternatives to judicial proceedings
There are three relevant alternative disputes resolution mechanisms available in Belgium, i.e. mediation, arbitration and conciliation. The use of alternative dispute resolutions does not prevent the parties from access to courts. 
Mediation can be initiated for any disputes in civil commercial cases and in the area of labour law. It is particularly used in family law cases. Legislation applicable to mediation does not contain reference to the rights and obligations of children in other role aside from the ability of judges not to validate a mediation agreement that is contrary to the best interests of the child.
Conciliation consultation between parties is required e.g. with respect to issues related to parental authority. The judge is required to first initiate a conciliation between the parties before carrying out the judicial proceedings. There are no legal requirements in place with regard to the participation of children in conciliation.
Arbitration agreement and contractual clause can be used for disputes over patrimonial matters (i.e. money). Children do not have the legal capacity to conclude agreement and therefore to be deferred before an arbitration tribunal as a party to the arbitration proceedings. There are no other legal safeguards in place with regard to children in arbitration.

[bookmark: _Toc409790547]Remedies and compensation for violation of rights and failure to act
Children plaintiffs/defendants, who do not have full procedural capacity to act, cannot file a legal challenge or appeal in their own right. This right is exercised by their legal representatives. Formally, the child’s legal representative is the party to the proceedings (not the child). In case of conflict between the child and his/her parents, the Civil Magistrate’s Court can appoint a guardian ad litem to represent the child.
The child or his/her legal representative (depending on the child’s legal capacity to act) can file a complaint on the grounds that his/her rights have been violated to the General Delegate for the rights of the child of the French Community or the Children Rights Commissioner of the Flemish Community. A child victim of discrimination can also file a complaint before the Interfederal Centre for Equal Opportunities.
[bookmark: _Toc409790548]Legal costs
When the child’s legal representative mandates a legal counsel for the representation of the child, the legal representative will need to cover the legal costs of the legal counsel and of the judicial proceedings, unless the legal representative qualifies for legal aid (i.e. low income).
The court’s ruling may order the losing party to cover the costs of the judicial proceedings of the winning party. The exact amount is decided by the judge. The child’s legal representatives will pay the legal costs and not the child.
[bookmark: _Toc409790549]Enforcement of civil court judgements
A judicial decision becomes enforceable after being notified to the parties and only if it contains an enforceability title. With the exception of specific court decisions, judicial decisions may be enforced immediately. An appeal however will suspend the enforcement. The crown prosecutor can enforce the judgements ex officio if the decision is a matter of public order (such as parenting rights). Several measures are available to enforce the decision if the party does not comply voluntarily with the judgement (e.g. penalty payments). Physical coercion cannot be used against a child or a person who has a child under his/her care.
Specific fast-track procedures have been established to enforce family law judgements related to the housing of the child, rights to personal relationships with the child (access rights) and the arrangements agreed in a divorce agreement. In case one of the parents refuses to enforce the judgement or agreement with respect to children, the other party can bring the case back before the competent court, in which case the case must be heard with priority. Non-compliance with access rights is considered a criminal offence. 
[bookmark: _Toc409790550]Strengths and gaps
Overall, the Belgian legal framework guarantees safeguards to children involved in civil judicial proceedings. The right to be heard is guaranteed and children’s consent is required in several proceedings. The child has the right to legal assistance and legal aid. Several safeguards are in place to ensure the protection of the child, through the intervention of youth social service, the crown prosecutor’s office or the youth judge. While children lack legal capacity to act, case-law has allowed children to initiate proceedings in certain cases. A new Act has been adopted on the establishment of a new Youth and Family Tribunal, which will enter into force in September 2014. The new Act provides additional safeguards to children involved in civil judicial proceedings.
The safeguards guaranteed are however limited, mostly due to the fact that the child will not be a party to judicial proceedings and will always be represented by his/her legal representatives or guardian. As a result, the system relies on the child’s legal representatives’ actions.

Moreover, the situation of children in civil judicial proceedings could be further improved by addressing some legal gaps, in particular to ensure a child-friendly environment and better communication with children. 


[bookmark: _Toc409790551]List of Legislation
Constitution
Judicial Code
Civil Code
Criminal Code
Code of Criminal Procedure
Act for 30 July 2013 for the creation of the Family and Youth Tribunal
Act of 15 May 2012 on temporary prohibition of residence in cases of domestic violence
Decree of the French Community of 12 December 2008 combatting certain forms of discrimination
Decree of the Flemish Community of 7 March 2008 on special youth assistance
Decree of the Flemish Region of 10 July 2008 on equal opportunities and treatment
Royal Decree of 26 October 2007 establishing the proceedings fees mentioned in Article 1022 of the Judicial Code
Act of 10 May 2007 aiming at combatting certain forms of discrimination
Decree of the Flemish Community of 7 May 2004 on the minor status with regards to integrated youth welfare
Law-Programme of 24 December 2002
Act of 17 February 1997 amending the Judicial Code with regard to the Registry and crown prosecutor’s offices
Act of 30 June 1994 on copyrights and related rights
Act of 8 December 1992 on the protection of private life regarding the treatment of personal data
Decree of the French Community of 4 March 1991 on Youth Assistance 
Act of 4 July 1985 on the capacity of the minor for certain operation with regard to saving
Act of 3 July 1978 on employment contracts
Act of 8 April 1965 relating to the protection of youth and the care of minor who committed acts qualified as crime
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