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[bookmark: _Toc401219645][bookmark: _Toc401221473][bookmark: _Toc401221550][bookmark: _Toc401654866][bookmark: _Toc409791100]Introduction and context
[bookmark: _Toc401654867]The promotion and protection of the rights of the child is one of the objectives of the EU on which the Treaty of Lisbon has put further emphasis. This report is part of a study ‘to collect data on children’s involvement in judicial proceedings in the EU’ which supports the implementation of the Commission Communication of 15 February 2011 ‘An EU Agenda for the rights of the child’, which identified the lack of reliable, comparable and official data on the situation of children in the Member States (MS). This deficiency is a serious obstacle to the development and implementation of evidence-based policies and is particularly evident in the context of child-friendly justice and the protection of children in vulnerable situations. Making the justice system more child-friendly in Europe is a key action of the EU Agenda. It is an area of high practical relevance where the EU has, under the Treaties, competences to turn the rights of the child into reality by means of EU legislation. Improved data is crucial to the framing of such legislation.
The objective of this study is:
to establish statistics and collect data based on structural, process and outcome indicators on children involved in civil judicial proceedings for the years 2008-2010 (and 2011 if available) for all 28 EU Member States;
to provide a narrative overview of children's involvement in civil judicial proceedings in the EU. The report describes the situation in each Member State as at 1 June 2012.
This report examines the safeguards in place for children involved in civil judicial proceedings. The Council of Europe Guidelines on child-friendly justice serve as a basis for the analysis of the provisions affecting children in civil judicial proceedings in each Member State. 
[bookmark: _Toc409791101]Structure and scope
This report describes the national civil justice system insofar as children’s involvement is concerned. If, in addition to general rules in civil judicial proceedings, there are specific rules in the fields of family and employment law, the safeguards in place for children involved in judicial proceedings in those two specific sectors will also be described. 
Chapter 2 of this report provides an overview of the Member State’s approach to children’s involvement in civil judicial proceedings. It includes a description of the competent authorities and services.
Chapter 3 of this report is divided in sections (3.1, 3.2, etc.) according to the different safeguards examined (e.g. the right to be heard, the right to information, etc.). Each of these sections is divided into subsections describing the different rules applying to children according to the different role they may have in a civil judicial proceeding (plaintiff; defendant; witness; other roles). 
The table below summarises the type of judicial proceedings applicable to the fields of family and employment law and the competent courts. For the sake of completeness, the table also indicates which sectors are examined in the overview for administrative justice, i.e. asylum, migration, education, health, placement into care, administrative sanctions, and offences committed by children below the minimum age of criminal responsibility (MACR). In fact, in some countries, civil procedural rules also apply to judicial proceedings in some of these sectors, but in order to ensure a degree of consistency among the overviews on the 29 jurisdictions covered by this study, the breakdown set out in the table below has been applied for each and every country overview.  





1

	Type of judicial proceedings and court competence per sector[footnoteRef:1] [1:  This table provides an indicative summary of competent courts and relevant proceedings. However, please check Section 2 for a complete overview of the competent courts or sections/divisions within the competent courts.] 


	
	Contextual overview for civil justice
	Contextual overview for civil justice
	Contextual overview for administrative justice[footnoteRef:2] [2:  This study on Children’s involvement in judicial proceedings is composed of three contextual overviews i.e. contextual overview for criminal justice, contextual overview for civil justice, contextual overview for administrative justice. The rules applying to judicial proceedings in the sectors of asylum, migration, education, health, placement into care, administrative sanction and offences committed by children below MACR are described in the contextual overview for administrative justice.] 

	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice

	Sectors:
	Family
	Employment
	Asylum
	Migration
	Education
	Health
	Placement in care
	Administrative sanctions
	Offences < MACR[footnoteRef:3] [3:  (MACR) Minimum Age of Criminal Responsibility – see Table 3.1 of the EU Summary of contextual overviews on children's involvement in criminal judicial proceedings  on MACR in EU28 as at 1 June 2012. ] 


	Type of proceeding applying in the sector
	Civil judicial proceedings
	Civil judicial proceedings
	Administrative judicial proceedings 


	Administrative judicial proceedings 


	Administrative judicial proceedings 


	Administrative judicial proceedings 

For placement into psychiatric care, criminal procedural rules apply.
	Administrative judicial proceedings

In case of  custodial rights, civil judicial proceedings apply
.
	Administrative judicial proceedings

	Administrative judicial proceedings/criminal judicial proceedings



	Competent court(s) 
	Civil courts
	Civil courts
	Administrative courts

	Administrative courts

	Administrative courts 

	Administrative courts/criminal courts 
	Administrative courts/civil courts

	Administrative courts 
	Administrative courts/criminal courts 
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[bookmark: _Toc350439423][bookmark: _Toc401222920][bookmark: _Toc401231473][bookmark: _Toc336262936][bookmark: _Toc401654869][bookmark: _Toc409791102]Overview of Member State’s approach to children in civil judicial proceedings and specialised services dealing with such children 
[bookmark: _Toc409791103]Brief description of judicial system and institutions
[bookmark: _Toc409791104]The Estonian Judicial System 
The Estonian judicial system is mainly coordinated by the Ministry of Justice, whose duty it is to plan and carry out the State’s legal policy. The Ministry of Justice oversees legal drafting, thereby ensuring a systematic quality of legislation.
Estonia has a three-level court system[footnoteRef:4]: [4:  See the website of the Ministry of Justice.] 

County courts (maakohus) where different judges hear civil, criminal and misdemeanour[footnoteRef:5] matters depending on their specialisation; and administrative courts (halduskohus). Currently, there are four county courts and two administrative courts in Estonia. [5:  The term ‘misdemeanour’ refers to offences which are less significant than felonies and are punishable with a fine, penalty, forfeiture or arrest as set in the Code of Misdemeanour Procedure.] 

Circuit courts (ringkonnakohus), also called district courts. Currently, there are two circuit courts in Estonia.
The Supreme Court (Riigikohus) is the highest court in the Estonian legal system and passes judgements on cassation. The Supreme Court also acts as a constitutional review court.
Judgements of the county courts can be appealed before circuit courts and circuit courts in turn appealed to the Supreme Court. A matter is heard by the Supreme Court only after all previous instances have been exhausted. The filing of an appeal is governed by the respective codes of court procedure.
There are no specific courts dealing solely with family matters or cases involving children. Civil cases involving children can be heard by any civil court. 
The Constitution of the Republic of Estonia (CRE, Eesti Vabariigi Põhiseadus) protects family life and childhood. In particular, it provides that ‘The family, being fundamental to the preservation and growth of the nation and as the basis of society, shall be protected by the state’[footnoteRef:6]. Other civil law legal instruments which are of relevance to children’s rights and duties are: the Child Protection Act (CPA, Eesti Vabariigi Lastekaitse seadus)[footnoteRef:7], the Code of Civil Procedure (CCP, Tsiviilkohtumenetluse seadustik), the Family Law Act (FLA, Perekonnaseadus), the Code of Enforcement Procedure (CEP, Täitemenetluse seadustik),  the Social Welfare Act (SWA, Sotsiaalhoolekande seadus), the Employment Contracts Act (Töölepingu seadus) and the General Part of the Civil Code Act (GPCCA, Tsiviilkohtumenetluse üldosa seadus). [6:  CRE § 27.]  [7:  The Ministry of Social Affairs is modernising the law at the moment and the draft is supposed to be ready by 31th of December 2013.] 

[bookmark: _Toc409791105]Protection of children’s rights
Protection of children’s rights is guaranteed at three levels. First, at the State level the Ministry of Social Affairs is responsible for the coordination of child protection[footnoteRef:8]. Second, the social services departments provide children with the necessary protection and assistance[footnoteRef:9]. Third, non-governmental organisations also provide children with the necessary assistance and support, in cooperation with social services departments[footnoteRef:10]. Certain mechanisms are in place for the monitoring of child protection to ensure compliance with the regulations on children’s rights. For example, when a child needs a legal representative, the social services department can initiate proceedings before the court[footnoteRef:11].  [8:  CPA § 5(2).]  [9:  CPA § 6(1).]  [10:  CPA § 7.]  [11:  Information collected through consultation a representative of the Ministry of Justice.] 

The Development plan for children and families 2012-2020, developed by the Ministry of Social Affairs, contains the latest policies for children and families. However, the plan is only partly related to children’s rights in civil judicial proceedings e.g. regarding the national child protection system. This system introduces: mediation for custody cases; a new qualification system for specialists conducting interviews with children and parents; a new parenting programme (to be adopted soon); and an improvement of the early intervention system. The implementation of the plan began in 2012. 
The Government’s action programme for 2011-2015 also mentions the importance of protecting children’s rights and of improving the life of children with mental and physical disabilities.
[bookmark: _Toc409791106]Types of proceedings followed by Estonian civil courts
Civil judicial proceedings in Estonia are distinguished between ‘action proceedings’ (i.e. proceedings where one party – the plaintiff – files an action against the other party – the defendant); and ‘proceedings on petition’, which are adjudicated following a more expedited procedure. Amongst the matters adjudicated as proceedings on petition are the following family matters[footnoteRef:12]: [12:  CCP § 550.] 

1. appointment of a legal representative for a child;
determination of a parent's rights to a child and regulation of access to child; 
adoption;
extension of the restricted active legal capacity of a child;
establishment of filiation from a person and contestation of an entry (i.e. challenging the established paternity/maternity) concerning a parent after the death of a person;
grant of consent for performance of transaction on behalf of a child or ward;
other family matters placed within the jurisdiction of the court which cannot be adjudicated in action proceedings.
The court may also hear a matter concerning the determination of parental rights over a child and regulating access to a child in action proceedings if hearing such matter is demanded in a divorce case[footnoteRef:13]. [13:  CCP § 550.] 

[bookmark: _Toc409791107]Specialist institutions
There are no special institutions dealing with children involved in civil judicial proceedings. However, social services (child protection services) always take part in custody cases[footnoteRef:14] and they enable children to proceed in certain cases without their parents’ representation/approval (‘expansion of a child’s restricted active legal capacity’ cases[footnoteRef:15], see Section 3.1)  [14:  CCP § 550.]  [15:  CCP § 114.] 

Courts and social workers cooperate in cases involving children. For example, judges always take into account the opinion of the representative of the social services department. If needed, judges can also involve psychiatrists, psychologists or teachers in civil judicial proceedings. This possibility stems from the Family Law Act - following which a teacher or psychologist and a physician must be commissioned to evaluate the child’s condition and to present recommendations to the court before a child is separated from his/her parents, restricted in liberty or heard in court. An expert opinion is required in all court cases involving children, and the social services departments are required to monitor compliance with this requirement[footnoteRef:16]. [16:  FLA § 35.] 

The Chancellor of Justice acts as the Ombudsman for Children. Complaints can be submitted against persons or institutions performing public tasks. The Ombudsman for Children also verifies whether the legal acts related to children’s rights are in conformity with the Constitution and the law.
[bookmark: _Toc409791108]Relationship between civil, criminal and administrative proceedings 
In the Estonian system, any court can suspend proceedings if another court (administrative, criminal, the Supreme Court or a European Court) deliberates on a matter related to the case[footnoteRef:17]. In this case, the suspended proceedings resume only after the other court has issued its judgement on the related matter. [17:  CPA § 356.] 

[bookmark: _Toc409791109]Training and vetting of professionals working with children
No specific courses on children’s rights are offered at the Estonian universities[footnoteRef:18]. The training of judges is organised by the Judicial Training Council that operates under the Supreme Court[footnoteRef:19] in accordance with the Estonian Court Act (ECA, Kohtute seadus). Judges and institutions related to the judicial system are asked about the topics upon which the training courses should focus. Almost all judges participate in these training courses; and their assistants and advisers may also participate. The Judicial Training Council acts on the basis of the Judicial Training Strategy 2010 – 2015[footnoteRef:20]. Judges have discretion in choosing courses; only a few are mandatory. All materials concerning training are available online. In 2012–2013, four training courses for judges focused on the child’s best interests. [18:  Note that within the context of the ‘Child’s voice project’, a children’s rights module will be created at the University of Tartu. ]  [19:  For further information see the website of the Supreme Court ‘Training of Judges’.]  [20:  Judicial Training Strategy 2010 – 2015, available at the website of the Estonian Supreme Court. ] 

The Estonian Bar Association organises training courses for lawyers in accordance with the Bar Association Act[footnoteRef:21]. Lawyers may choose their own training. There has not been any training on the topic of the child’s best interests or any other child-related issue. The Estonian Bar Association is planning to prepare a guide for family cases and to organise more training courses for lawyers[footnoteRef:22]. The Estonian Union for Child Welfare has started a two-year project ‘Child’s voice!’. Within the realm of this project a module on children’s rights will be incorporated in the curriculum of the University of Tartu[footnoteRef:23]. [21:  Bar Association Act (Advokatuuriseadus) § 3. ]  [22:  Information collected through consultation with a barrister from the Estonian Bar Association.]  [23:  Information collected through consultation with a barrister from the Estonian Bar Association.] 

Social Services operate in accordance with the Social Welfare Act; professionals working as social workers are usually required to have training in how to work with persons (and children) in need of assistance.
No requirements for the regular vetting of professionals working with children have been identified. 
[bookmark: _Toc409791110]General approach towards children under civil law: definition of child, principle of evolving capacities, best interests of the child, principle of non-discrimination
[bookmark: _Toc409791111]Definition of the child
The CPA defines a child as a ‘human being below the age of 18[footnoteRef:24]. The definition is also reflected in the General Part of the Civil Code Act (GPCCA, Tsiviilseadustiku üldosa seadus), which grants the legal capacity to participate in proceedings without a legal representative to persons who have attained 18 years of age[footnoteRef:25].  [24:  CPA § 2. ]  [25:  GPCCA § 8.] 

[bookmark: _Toc409791112]The child’s best interests
Many legal acts, e.g. the CPA, the FLA, the CCP refer to the child’s interests. However these legal instruments do not refer to the ‘the child’s best interests’, as it is used in the United Nations Convention on the Rights of the Child, and they do not explain in detail what is meant as ‘the child’s interests’[footnoteRef:26]. Having reviewed judgements in custody cases, the Supreme Court’s analysis department concluded that the Estonian term ‘the child’s interests’ has the same meaning as the term ‘the child’s best interests’[footnoteRef:27]. The Ministry of Social Affairs is currently preparing a new Child Protection Act, which will define the child’s best interests in a more concrete way.  [26:  FLA § 123(1); CPA § 3; CCP § 5521. See also the decision of the Supreme Court in case nr 3-2-1-64-10, where it is stated in part 35, that the parties need to take into account all circumstances in order to make a decision in child’s best interest; this ruling also refers to the child’s best interests in the UN Convention on the Rights of the Child.]  [27:  Supreme Court’s analysis on the parent’s rights of custody – judicial practice for 2012.] 

To ensure that the child’s best interests are protected in family matters, judges are required to involve a social worker and appoint a legal counsel for the child[footnoteRef:28]. A social worker is expected to ascertain the child’s best interests through interviews and home visits and then to present his/her professional opinion to the court. This is particularly so for cases covering: adoption; custody; determination of parentage; an expansion of the child’s restricted active legal capacity; and consent to perform transactions[footnoteRef:29]. The child’s legal counsel is also expected to ascertain the child’s views in certain family matters and then to represent the child’s interests in court[footnoteRef:30].  [28:  Information collected through consultation with a barrister from the Estonian Bar Association.]  [29:  CCP § 552.]  [30:  CCP § 219(3) and § 552 and SWA § 24(1).] 

No rules have been identified as to how, in cases involving more than one child, the court determines the best interests of each child.
[bookmark: _Toc409791113]The obligation to treat children with dignity and protection of children’s evolving capacity
Children are always required to be treated with dignity and respect. However this is not clearly stated in any law[footnoteRef:31], except the FLA. When more than one child is involved in proceedings concerning the same matter, the right to be heard is given equally to both of them[footnoteRef:32].  [31:  However, this can be inferred from some provisions, e.g. CCP § 5521.]  [32:  Information collected through consultation with a representative of the Ministry of Justice.] 

Children’s capacity and maturity is taken into account in order to participate in civil judicial proceedings. For example, when hearing a child in family cases, judges are always required to take into account the child’s level of development and understanding[footnoteRef:33]. The court may decide not to hear a child only where that is justified. Decisions regarding a child’s best interests should always be made on a case-by-case basis, taking into account all relevant information.  [33:  CCP § 5521.] 

There are no special child-friendly interview rooms in any Estonian courthouses. Interviews are usually carried out in a judge’s chambers, at the back of the court hall, in a less formal setting such as a court cafeteria,  the child’s home or at the school or kindergarten[footnoteRef:34]. Even though these rules are applicable to all civil judicial proceedings involving children, in practice they are applied mostly in custody and adoption cases. The law requires judges, social workers and lawyers (in cases where social workers and lawyers are involved) to inform the child of the matter being discussed in the proceedings, taking into account his/her level of development. However, concerning family matters on petition the law only imposes the obligation to hear children aged 10 years and above[footnoteRef:35]. It is at the court’s discretion whether to hear a younger child[footnoteRef:36] considering the information available about the child. For example, the Viru County Court decided not to hear a six-year-old child in a case regarding deprivation of parental care rights because the child was unaware that his legal representative was not his biological mother[footnoteRef:37]. [34:  Information collected through consultation with a barrister from the Estonian Bar Association.]  [35:  CCP § 5521(1).]  [36:  Information collected through consultation with a barrister from the Estonian Bar Association.]  [37:  Viru County Court’s decision of 19 July 2010 in a civil case nr 2-10-19229. Information collected through consultation with a representative of the Ministry of Justice.] 

[bookmark: _Toc409791114]Non-discrimination
No special protection and assistance to vulnerable children like Roma children or street children is provided. The law provides an exemption from hearing children with special needs (disabilities)[footnoteRef:38]. If a child because of his/her disability is unable to understand the meaning of the hearing, the judge does not have to hear them. The Estonian government ratified the Convention on the Rights of Persons with Disabilities in 2012 and is now starting to harmonise all legislation with the Convention e.g. by establishing special services for people with disabilities and  offering ways to protect their rights in civil judicial proceedings. [38:  CCP § 38(1), SWA § 3(2), CCP § 256(4).] 

No anti-discrimination rules have been identified for protecting children during the civil judicial proceedings in which they are involved.

[bookmark: _The_child_as][bookmark: _Toc350439424][bookmark: _Toc401222930][bookmark: _Toc401231483][bookmark: _Toc338234110][bookmark: _Toc401654871][bookmark: _Toc409791115]Child-friendly justice in civil judicial proceedings
[bookmark: _Ref260582416][bookmark: _Toc401222931][bookmark: _Toc401231484][bookmark: _Toc350439425][bookmark: _Ref225699717][bookmark: _Ref225757900][bookmark: _Ref225763794][bookmark: _Ref225924848][bookmark: _Ref227300210][bookmark: _Ref366658269][bookmark: _Ref366658284][bookmark: _Ref366658443][bookmark: _Ref366658666][bookmark: _Ref366658784][bookmark: _Ref366658818][bookmark: section31][bookmark: _Toc409791116]The child as an actor in civil judicial proceedings 
[bookmark: _Provision_of_information][bookmark: _Toc409791117]General procedural rules applicable to children in civil judicial proceedings regardless of their role
According to the General Part of the Civil Code Act all persons have passive legal capacity, i.e. they have civil law rights and the capacity to have legal obligations[footnoteRef:39]. However, procedural capacity, i.e. the capacity to participate in civil judicial proceedings, is recognised only for persons with full active legal capacity, i.e. the capacity to conclude contracts in their own right.   [39:  GPCCA § 7(1).] 

Persons under 18 years of age have restricted active legal capacity, i.e. they cannot conclude unilateral contracts (e.g. gift agreement) and they need the approval of their legal representatives[footnoteRef:40] to conclude bilateral contracts (e.g. a contract for the sale of an item)[footnoteRef:41]. A court may extend the restricted active legal capacity of children 15 years of age and above if this is in the interests of the child and the child’s level of development permits it. In such cases the court will decide which are the transactions that the child will be permitted to perform without his/her legal representatives’ consent. The restricted active legal capacity of a child may be extended only if the child’s legal representatives so consent. If their refusal to consent is clearly contrary to the child’s best interests, the court may extend the child’s restricted active legal capacity against the legal representatives’ will. With good reason (e.g. marriage), a court may revoke the extension of the restricted active legal capacity of a child and grant him/her full active legal capacity, i.e. the right to carry out all transactions[footnoteRef:42]. A legal representative must apply for this extension on behalf of his/her child; a child can also apply for this extension himself/herself, by first applying for State legal aid (see Section 3.7) and then asking the appointed lawyer to submit the application on his/her behalf. In reality, however, children do not know about that possibility. Therefore in practice very often a social worker from the child’s school or from the city government assists the child with the filing of the application for State legal aid and for the extension of his/her restricted active legal capacity[footnoteRef:43]. [40:  Please note that in the context of this report when referring to the rights and obligations of a child’s guardian, the term ‘guardian’ refers both to the child’s parents and the guardian appointed by the court when the child’s parents do not exercise parental responsibility over him/her. ]  [41:  GPCCA § 8; § 10; §11. ]  [42:  GPCCA § 9(1-3); CCP § 114.]  [43:  Information collected through consultation with a barrister from the Estonian Bar Association.] 

As children under the age of 18 lack full active legal capacity they also lack procedural capacity, which means that they cannot exercise civil procedural rights and perform civil procedural obligations in court without being represented by their legal representatives.
The child as a plaintiff/complainant
The Estonian Constitution establishes everyone’s right to have recourse to courts when one’s rights and freedoms are violated[footnoteRef:44]. [44:  CRE § 15.] 

As mentioned under the general rules, children under the age of 15 do not have full procedural capacity and can participate in civil judicial proceedings only through their legal representatives (i.e. their parents or the legal representatives appointed by the court)[footnoteRef:45]. Children who are 15 years of age and above can participate in civil judicial proceedings alongside their legal representatives. In addition, they may apply for an expansion of their restricted active legal capacity, in which case they would be able to participate in the proceedings without their legal representatives but with another legal representative, e.g. a lawyer appointed by law or a representative from the city government[footnoteRef:46].  [45:  According to the CCP § 202 and § 217(1).]  [46:  CCP § 219 and § 570.] 

Parents normally act as a child’s representative.[footnoteRef:47] Parents who have joint custody have a joint right to represent their child[footnoteRef:48]. If the child has no parents, an appointed legal legal representative will act as the child’s representative. If a child does not have close relatives or his/her relatives are not capable of taking care of him/her, the municipality must act as the child’s representative. In general, the action is filed on behalf of the child by his/her parents or other legal legal representative who will perform all procedural acts on his/her behalf[footnoteRef:49]. [47:  FLA § 120(1).]  [48:  FLA § 120(1).]  [49:  Regarding the scope of right of representation see CCP § 222(1).] 

It can be inferred from the law that a child can nevertheless submit an application/appeal to court in his/her own right. If an action is filed by a person without active procedural capacity (e.g. a child) or an action is filed against such person without a legal representative, the legal representative is expected to join the proceedings immediately[footnoteRef:50]. If this does not happen and the absence of the legal representative endangers one of the child’s essential interests, the court will appoint a temporary representative until the legal representative is able to join[footnoteRef:51]. A representative need not be appointed and any rulings made for such appointment are annulled if a lawyer or another appropriate representative already represents the person[footnoteRef:52]. The temporary representative can either be an attorney-at-law appointed free of charge under a legal aid scheme or anyone who is deemed to be competent by the court[footnoteRef:53]. In most cases the rural municipality or city government would act as the child’s representative and would have the obligation to act in the child’s best interests[footnoteRef:54]. [50:  CCP § 219(1).]  [51:  CCP §  219(1).]  [52:  CCP §  219(3).]  [53:  CCP § 219(5) and (7).]  [54:  Information collected through consultation with a representative of the Ministry of Social Affairs.] 

In addition to the instances referenced above, the legal representative may be set aside and replaced by a temporary representative in some instances. This is the case, for example, if the legal representative wants to discontinue the action but this would be clearly against the interests of the child[footnoteRef:55]. The court would then refuse to accept the discontinuation and would appoint another representative to act in place of the legal representative. A temporary representative would also be appointed in family cases when it appears that there is a conflict of interests between the child and his/her representatives[footnoteRef:56]. [55:  CCP § 429(4-6).]  [56:  CCP § 219(2).] 

It is not clear what the child’s options are when there is a conflict of interests between the child and his/her legal representative. Presumably the option is to apply for the extension of one’s legal capacity, which gives the child the right to make certain decisions independently. If the child is below 15 years of age, it might be possible to rely on the Code of Ethics of the Bar Association, whereby the lawyer must represent the interests of the person he/she is actually representing in the case, i.e. the child and not the legal representative. 
If a child plaintiff/complainant attains the age of 18 during the civil judicial proceedings, the child gains full independence and continues the proceedings in his/her own right. When the child attains the age of 18 during the proceedings, the judge must explain to him/her his/her rights. It is also possible to explain the situation to the child’s representative[footnoteRef:57]. [57:  Information collected through consultation with a barrister from the Estonian Bar Association.] 


[bookmark: _Toc409791118]Employment disputes
No child-specific provisions exist as to how employment disputes are dealt with by the courts. However, the Employment Contracts Act (ECA, Töölepingu seadus) introduces specific rules concerning working children (e.g. the local labour inspector must consent before children, aged 7-14 inclusive, sign an employment contract; children must be subject to a medical examination etc). An employer may enter into an employment contract with a child of 13–14 years of age or a child of 15–16 years of age subject to the obligation to attend school and if the duties are simple and do not require any major physical or mental effort (light work)[footnoteRef:58]. Children of 7–12 years of age, inclusive, are allowed to do light work in the field of culture, art, sports or advertising[footnoteRef:59]. The government has established by regulation the types of light work which may be performed by a child[footnoteRef:60] (e.g. farm work such as weeding, watering, picking crops; cleaning; catering etc.) In any case, an employer cannot enter into an employment contract with a child or allow him/her to work if the work: [58:  Employment Contracts Act § 7(4).]  [59:  Employment Contracts Act § 7(4).]  [60:  Light work allowed for minors (Alaealisele lubatud kerged tööd), regulation of the Government of the Republic no 93 of 11 June 2009.] 


1) is beyond the child’s physical or psychological capacity;
2) is likely to harm his/her moral development;
3) involves risks which the child cannot recognise or avoid, owing to lack of experience or training;
4) is likely to hinder the child’s social development or completion of his/her education;
5) is likely to harm the child’s health due to the nature of the work or the working environment[footnoteRef:61]. [61:  Employment Contracts Act § 7(2).] 

Employment contracts, made by the child without the consent of his/her legal representative, are void unless the child’s legal representative subsequently approves the contract[footnoteRef:62]. The Labour Inspectorate of Estonia organises training courses on employment, including employment of children[footnoteRef:63]. [62:  Employment Contracts Act § 8(1) and (6).]  [63:  Information collected through consultation with a representative of the Labour Inspectorate.] 

Under the ECA, children, through their legal representatives, may file a complaint to the Labour Dispute Committee, a quasi-judicial body[footnoteRef:64]. No such complaints have yet been filed. [64: For settlement of a labour dispute parties have the right of recourse to a Labour Dispute Committee or to court. Labour disputes are resolved by Labour Dispute Committees consisting of three members, whose decision is binding on the parties. If the parties do not agree with a decision of a Labour Dispute Committee, the parties have recourse to court for hearing of the same labour dispute. See the website of the Labour Inspectorate.] 

The child as a defendant
The rules applicable to child plaintiffs with respect to their participation in civil judicial proceedings apply also in the case of child defendants, i.e. as child defendants are not recognised with procedural capacity, they are represented in all court actions by their legal representatives. See above the subsection on ‘The child as a plaintiff’ concerning child defendants’ capacity to act without a legal representative’s consent.
It is worth noting that in Estonia it is the legal representatives who are responsible for the damages caused by their children. Children below 14 years of age are not liable for any civil wrongs they commit; therefore legal representatives will be liable for the damages caused. When the damage is inflicted by a child 14 years of age and above, his/her legal representatives will be held liable if they did not exercise the necessary degree of care[footnoteRef:65] (see also Section 3.11). [65:  Law of Obligations Act (LOA, Võlaõigusseadus) § 1053.] 

The child as a witness
A child can participate in civil judicial proceedings as a witness. In general, the court can invite any person who has relevant information on the matter, including children, to testify at trial[footnoteRef:66]. Nonetheless, different rules apply with regard to the examination of child witnesses who are below 14 years of age and child witnesses who are 14 years of age and above. The court may refuse to hear as a witness a child who is below 14 years of age[footnoteRef:67]. If the court decides to hear him/her, the child will be heard, if the court considers it necessary, in the presence of a child protection worker, a social worker, a psychologist or his/her legal representative. All these persons may also question the child with the court’s permission. If necessary, the court may remove a child witness below 14 years of age from the courtroom after he/she has been heard[footnoteRef:68]. A child can refuse to give a testimony if the testimony is against or in favour of close relatives (descendants and ascendants, siblings, adoptive parent etc.)[footnoteRef:69]. [66:  CCP § 251(1).]  [67:  CCP § 256(4).]  [68:  CCP § 261(1-2).]  [69:  CCP § 257(1).] 

Children between the ages of 14 and 17, inclusive, are examined as witnesses following the same rules as for adults[footnoteRef:70] (see Section 3.5). However, in practice children are rarely heard as witnesses[footnoteRef:71]. [70:  Information collected through consultation with a representative of the Ministry of Justice.]  [71:  Information collected through consultation with a barrister from the Estonian Bar Association and an adviser of the Supreme Court.] 

The child in any other role 
Children participate in civil judicial proceedings not only as plaintiffs/defendants/witnesses but also as persons who are the subject of the proceedings, i.e. persons whose rights/status are directly affected by the proceedings.
Every person is required to immediately notify the social services department, the police or other competent bodies if he/she knows of a child who is in need of protection[footnoteRef:72]. The office of the Ombudsman for Children drafted the special ‘Informing about a child in need of help and data protection’ manual that contains all the necessary information about whom, when and how to make a report about a child in need. If the well-being of the child is endangered, it is the city government or the court that will initiate child protection proceedings. The court may make decisions concerning the child’s custody, issue warnings and prohibitions and require the parents to observe the instructions of the agency specified by the court. The court may also restrict the parents’ legal representativeship rights by prohibiting the performance of certain acts (sale of the child’s possessions etc.)[footnoteRef:73]. [72:  Information collected through consultation with a representative of the Ministry of Social Affairs.]  [73:  FLA § 134.] 

In particular, Estonian legislation has established child-specific rules for the right of children to take part in proceedings in the following instances[footnoteRef:74]: [74:  CCP § 5521.] 

appointment of a legal representative;
determination of parents’ parental care rights over the child and regulation of access to the child;
adoption;
expansion of the child’s restricted active legal capacity;
establishment of filiation from person and contestation of entry concerning parent (i.e. paternity/maternity suit) after death of person;
grant of consent for performance of transactions on behalf of a child;
paternity admission[footnoteRef:75]; [75:  FLA § 89(2).] 

other family matters placed within the jurisdiction of the court which cannot be adjudicated in actions proceedings.
More specifically, in family matters on petition, children of at least 10 years of age to whom the matter pertains must be heard in a familiar environment (e.g. at home, at the school or kindergarten etc)[footnoteRef:76]. It is also at a judge’s discretion to hear children younger than 10 years of age. [76:  CCP § 5521(1).] 

Regarding interim measures in family matters the court may, upon request or on its own initiative, apply provisional protection measures to secure the action[footnoteRef:77]. Before provisional legal protection pertaining to a child is imposed, the court must obtain the opinion of the rural municipality or city government of the child’s residence, unless the resulting delay would clearly damage the interests of the child. If a measure was applied without obtaining the opinion of the rural municipality or city government, such opinion must be obtained at the earliest opportunity[footnoteRef:78] [77:  CCP § 551(1).]  [78:  CCP § 551(2).] 

Children 14 years of age and above have the right to file an appeal in their own right if the case is adjudicated in accordance with the petition proceedings or there is a requirement in law to hear the child (see also Section 3.9)[footnoteRef:79]. [79:  CCP § 553(1).] 

Children as interveners 
There are no obstacles in law for a child to intervene as a third person in any of the court proceedings in which he/she has a legitimate interest, whether by or against adults. The general rules, analysed above on children’s active procedural capacity, apply here too. 
[bookmark: _Toc338234111][bookmark: _Toc350439426][bookmark: _Toc409791119]Provision of information
The child as a plaintiff/defendant
In civil judicial proceedings involving children as plaintiffs/defendants, Estonian civil procedural law does not require the child to be informed of the status of the proceedings or any other matter related to the proceedings. It is the child’s legal representative who must be informed about the development of the proceedings and, in practice, very few judges inform children either[footnoteRef:80]. Indeed, the behaviour and knowledge of a child’s legal representative is deemed to be equivalent to the behaviour and knowledge of the child[footnoteRef:81]. An exception applies to children of 15 years of age and above who have been granted an extension of their restricted active legal capacity (see Section 3.1). [80:  Information collected through consultation with a barrister from the Estonian Bar Association.]  [81:  CCP § 217(6).] 

It should be noted however that subpoenas and all procedural documents can be served on a child who is at least 14 years of age, regardless of whether they are addressed to him/her or his/her legal representatives [footnoteRef:82]. [82:  CCP § 322(1).] 

Regarding the provision of information to children for seeking remedies for possible violations of their rights, the general rules apply. This means that it is the child’s legal representatives who are provided with the relevant information; they are presumed to act in their child’s best interests, including informing the child about any available remedies.

No measures aimed at ensuring that children receive information on the availability of support services (health, psychological, social, interpretation and translation) or organisations which can provide support to them have been identified. Similarly, research has not revealed special arrangements in order to protect the best interests of children who are resident in a different Member States. Moreover, State institutions have not developed child-friendly material containing legal information yet.
The child as a witness
The court explains the object of the hearing to child and adult witnesses and urges them to disclose everything they know concerning the case. Child witnesses of 14 years of age and above must also be warned about the consequences of unjustifiably refusing to give testimony and of giving knowingly false testimony as they may be held liable for perjury; in this case, the child must sign the protocol of caution[footnoteRef:83]. [83:  CCP § 262(2).] 

The child in any other role
In family matters on petition (e.g. guardianship, parental care rights, custody matters, adoption, capacity expansion etc.)[footnoteRef:84], the court requests an official opinion from a rural municipality’s representative (e.g. a social worker or a child protection worker) on the family situation. While inquiring into the family situation, the social worker should in principle provide the child with information about his/her rights and the court proceedings[footnoteRef:85].  Thus, the child will be informed of the object and potential outcome of the proceeding unless it can be presumed that this will harm his/her development or upbringing[footnoteRef:86].  A child must be given an opportunity to present his/her position (see also Section 3.1 and Section 3.6). [84:  CCP § 550.]  [85:  CCP § 552.]  [86:  CCP § 5521(2).] 

Children 14 years and above who have an independent right of appeal and children who must be heard according to the law in family law matters on petition must also be personally informed of the rulings against which they may file an appeal. In practice, it is not clear who should inform the child but usually this is done by his/her lawyer or the social worker appointed by the rural municipality[footnoteRef:87]. The reasoning of the ruling does not need to be communicated to the child if this could harm his/her development, upbringing or health[footnoteRef:88]. [87:  Information collected through consultation with a barrister from the Estonian Bar Association.]  [88:  CCP § 553(1-2).] 

[bookmark: _Protection_of_the][bookmark: _Toc338234112][bookmark: _Toc350439427][bookmark: _Toc409791120]Protection of the child’s private and family life 
[bookmark: _Toc346714785][bookmark: _Toc346714786][bookmark: _Toc346714787][bookmark: _Toc338234113][bookmark: _Toc409791121]General procedural rules applicable to children involved in civil judicial proceedings regardless of their role
[bookmark: _Toc409791122]Publicity of trials
In Estonia court hearings are public[footnoteRef:89]. However, hearings can take place in camera (i.e. behind closed doors) if necessary to protect sensitive data or if at least one of the parties submits a relevant request[footnoteRef:90]. In the latter case, if the party is a child, the relevant request will be submitted by his/her legal representative. The law specifically provides that the proceedings will take place behind closed doors when needed to protect the interests of a child or a mentally handicapped person and when hearing/questioning such persons[footnoteRef:91].   [89:  CCP § 37. ]  [90:  CCP § 38. ]  [91:  CCP § 38(1.5). ] 


[bookmark: _Toc409791123]Protection of a child’s data during the civil judicial proceedings
Responsibility for the protection of the personal data of children involved in civil judicial proceedings lies with the child’s guardian, the court and any other person who has knowledge of the judicial proceedings in which the child is involved[footnoteRef:92]. The Personal Data Protection Act (PDPA, Isikuandmete kaitse seadus) regulates the protection of personal data and applies equally to children and adults. Within the scope of the PDPA fall civil, criminal and administrative judicial proceedings.  [92:  Information collected through consultation with a representative of the Supreme Court. Note that it is the courts’ obligation to inform persons other than the child’s guardian of their obligation not to disclose information about the proceedings involving the child.] 

More specifically, the PDPA regulates which kind of data should be considered as sensitive personal data as well as the principles for the processing of personal data. Amongst others, data revealing ethnic or racial origin, data on the state of health or disability, and data on genetic information is considered as sensitive personal data[footnoteRef:93]. [93:  PDPA § 4(2).] 

If a child’s right to privacy has been violated by the processing of his/her personal data, he/she has the right to seek compensation for the damages caused[footnoteRef:94]: [94:  PDPA § 23.] 

under the State Liability Act, if the rights were violated by a public official while exercising his/her duties; or
under the Law of Obligations Act, if the rights were violated by a private individual. 
In both instances, there are no child-specific rules. The right to demand compensation is exercised by the child’s legal representative on the child’s behalf[footnoteRef:95]. [95:  Information collected through consultation with a representative of the Ministry of Justice.] 

[bookmark: _Toc409791124]Publication of a child’s personal data when publishing court judgements
Court judgements/rulings are published[footnoteRef:96]. At the court’s initiative or upon the request of the child’s legal representative, the names of the participants/witnesses in the proceedings, children or adults, can be replaced with initials or characters[footnoteRef:97]. Similarly, the personal identification codes, registry codes, times of birth or addresses of the participants in the proceeding can be removed[footnoteRef:98]. Moreover, at the court’s initiative or upon the request of the child’s legal representative, the court can publish only the operative part of the judgement (i.e. the judgement’s conclusion); or decide not to publish a judgement if it contains private or sensitive data (data revealing ethnic or racial origin, health or disability, etc.), which may breach the inviolability of the child and that cannot be protected by previous partial removal[footnoteRef:99]. [96:  Information collected through consultation with a representative of the Ministry of Justice.]  [97:  CCP § 462(1).]  [98:  CCP § 462(1).]  [99:  PDPA § 4(1-2); CCP § 462.] 

The same rules on the protection of the child’s privacy also apply when court judgements are published in legal journals, online, etc.
[bookmark: _Toc409791125]Protection of the child’s identity in the media
When the media covers a case involving children, the judge should remind media representatives that they can only interview children in the presence of their legal representative. In any case, such restriction is provided in the Code of Ethics of the Estonian press[footnoteRef:100]. The Code of Ethics of the Estonian press further provides that, as a general rule, child participants in court proceedings should not be identified by the media[footnoteRef:101]. There are no sanctions against journalists not following the rules with the exception of a condemnatory ruling from the self-regulatory body. [100:  Estonian Newspaper Association, Code of Ethics of the Estonian Press p 3.6 requires to interview children only in the presence of an adult.   ]  [101:  Code of Ethics of the Estonian Press p. 4.8.] 

[bookmark: _Toc409791126]Obligation of confidentiality
Training courses for teachers, social workers, child protection services etc. put emphasis on the confidentiality requirements to which these professionals are subject (with respect, amongst others, to making available data over the internet or the media etc). Professionals working with children are not subject to confidentiality obligations if a child is at risk; to the contrary, they are obliged to act in the child’s best interests and inform immediately city government officials and the police[footnoteRef:102]. Additionally, the Estonian Data Protection Inspectorate has developed guidelines regarding children’s personal data and children’s rights[footnoteRef:103]. The State aims at ensuring that people working with children are aware of the risks associated with disclosing a child’s personal data in cases not concerning a child at risk[footnoteRef:104]. [102:   Guidelines ‘Children in need and personal data’ drafted by the Ombudsman for Children.]  [103:  Guideline available in Estonian at the website of Estonian Data Protection Inspectorate.]  [104:  Information collected through consultation with a representative of the Ministry of Justice.] 

The child as a plaintiff/defendant
The general rules as analysed above apply.
With respect to parties’ access to court documents it should be noted that the court keeps a file on each civil matter it adjudicates which includes, in chronological order, all procedural documents and other relevant documents, including minutes and court judgements issued at all stages of the proceeding[footnoteRef:105]. Participants to the proceeding may consult the file and receive copies of the documents contained therein[footnoteRef:106]. In the case of children, in accordance with the general rules (see Section 3.1), the right to consult the file will be exercised on their behalf by their legal representatives. [105:  CCP § 56(1).]  [106:  CCP § 59(1).] 

Other persons may examine the file during actions and obtain copies of procedural documents included in the file only with the consent of the parties. When the parties to a proceeding are children, this consent may be expressed only by their legal representative. A representative of a competent State agency may examine the file and obtain copies of procedural documents only with the permission of the chairman of the court, even if the parties do not give their consent, provided that the State agency is able to substantiate its legal interest in examining the file and obtaining the copies[footnoteRef:107]. If the proceedings have been terminated by a decision which has entered into force, other persons may examine the file and obtain copies of procedural documents with the permission of the court which adjudicated the matter even if the parties do not give their consent; in that case the applicants must be able to provide good reason for their legal interest in examining the file and obtaining the copies. However, files of matters heard in closed proceedings are not examined in such a manner[footnoteRef:108]. Also the court may restrict access to the file when it is clearly warranted by one of the participants or any other person’s weighty interests[footnoteRef:109]. The latter restriction does not apply to the parties to the dispute. [107:  CCP § 59(2).]  [108:  CCP § 59(3).]  [109:  CCP § 59(11).] 

The child as a witness
The general rules as analysed above apply. 
Note that the court may refuse to hear children below 14 years of age as witnesses[footnoteRef:110]. As already mentioned in Section 3.1, a child can also refuse to give testimony if the testimony is against or in favour of his/her close relatives (descendants and ascendants, siblings, adoptive parent etc.), a measure which aims to prevent any adverse consequences that the civil judicial proceedings can have on family relations[footnoteRef:111]. [110:  CCP § 256(4).]  [111:  CCP § 257(1).] 

The child in any other role
The general rules as analysed above apply.  
Additionally, adoption proceedings can take place behind closed doors in order to protect the confidentiality of adoption[footnoteRef:112]. [112:  CCP § 38(1.4).] 

With respect to children’s access to documents, children of 15 years of age and above who have been appointed a lawyer and have an independent right to appeal (see Section 3.1), have access to court documents. However, even though a judge should explain to the child his/her rights to have access to documents in these cases, in practice this is rarely done[footnoteRef:113].  Furthermore, in principle third parties may examine the file and obtain copies of procedural documents in matters on petition only with the permission of the county court, which is hearing or has adjudicated the matter, provided that they are able to provide good reasons for their legal interest in examining the file and obtaining copies. Procedural documents pertaining to adoption may be examined only with the permission of the adoptive parent and the adult child (i.e. they cannot be examined by third parties while the adoptee is underage)[footnoteRef:114]. [113:  Information collected through consultation with a barrister from the Estonian Bar Association.]  [114:  CCP § 59(4).] 

[bookmark: _Protection_from_harm][bookmark: _Toc350439428][bookmark: _Toc409791127]Protection from harm and ensuring a child-friendly process  
[bookmark: _Toc409791128]General procedural rules applicable to children involved in civil judicial proceedings regardless of their role
[bookmark: _Toc409791129]Avoiding undue delays
The CCP requires courts to adjudicate civil matters within reasonable time[footnoteRef:115]. The exact length of the procedure depends on the object of the action, the petitions and appeals submitted as well as the general conduct of the parties. Thus, cases adjudicated in action (see Section 2) are not fast-tracked or prioritised just because they involve children.  [115:  CCP § 2.] 

[bookmark: _Toc409791130]Child-friendly environment
None of the courthouses have special child-friendly interviewing rooms. The judge can conduct an interview wherever it is convenient and suitable for the child. 
Currently, no legislation has been developed regulating the provision of psychological help to children prior or after the hearing. Should circumstances for such help arise, the city governments, through their social services departments, are responsible for providing the child with the psychological or social help he/she might need. The child’s legal representative should ask for the provision of these social services; judges may also direct the child to them. There are no in-court services responsible for the well-being of the child.
[bookmark: _Toc409791131]Protection of the child from harmful images/information
All professionals (judges, social workers etc.) should try to minimise the harm civil judicial proceedings could have on a child[footnoteRef:116]. During the proceedings a child witness below 14 years of age may be removed from the courtroom after being heard[footnoteRef:117] to avoid being exposed to images or information that could be harmful. It is at the court’s discretion to decide whether the removal is necessary; the court may base its decision on an opinion of a psychiatrist or psychologist. The same rule applies by analogy to child parties[footnoteRef:118]. [116:  The principle is reflected throughout the CPA.]  [117:  CCP § 261(2).]  [118:  CCP § 271.] 

[bookmark: _Toc409791132]Personal appearance of the child in the courtroom
Unlike Estonian criminal procedure law, civil procedure law does not provide for the use of a screen to hide the child when testifying in court. Possible harm that could be caused to the child is brought to a minimum by allowing the court to remove the child from the courtroom after he/she has given testimony.
There is, however, the possibility to conduct the court session in the form of a procedural conference[footnoteRef:119]. This means that participants to the proceedings, including parties, witnesses, and their counsels, can take part in the proceedings even if they are in a location other than the courthouse. Normally, this is done through videoconferencing. The telephone may be used when only interviewing a witness and the witness (in proceedings on petition) or both the witness and the parties (in proceedings on action) agree to that. [119:  CCP § 350.] 

There are no specific laws in place to ensure that court sessions and other actions during the civil procedure are adapted to the child’s pace and attention span or that the court uses child-friendly language. Therefore as the court directs the hearing, it has discretion over the pace of the session. 

The child as a plaintiff/defendant
The general rules analysed above apply. 
In addition, specific rules have been identified concerning provisional measures, which can be ordered by the court in order to protect the child from harm and secure the action[footnoteRef:120]. The application for these provisional measures must be submitted by the child’s legal representative (see Section 3.1).  [120:  CCP §§ 377ff.] 

The means for securing an action must burden the defendant only insofar as this can be considered reasonable, taking into account the legitimate interests of the plaintiff and the circumstances of the case[footnoteRef:121]. The value of the claim will be taken into account upon deciding how an action involving a monetary claim will be secured. Courts will adjudicate a petition for securing an action no later than the working day following the date of submission of the petition[footnoteRef:122].  [121:  CCP § 378(4).]  [122:  CCP § 384(1).] 

Also, a court may provide provisional legal protection in the form of a restraining order or another measure for the protection of personal rights[footnoteRef:123]. [123:  CCP § 546.] 

The child as a witness
A child witness below 14 years of age who is heard in the presence of a child protection worker, social worker, psychologist, parent or legal representative may, with the permission of the court, also be questioned by them. The court may involve a child protection official, social worker or psychologist also in the hearing of a child of 14 years of age and above. If necessary, a court may remove a witness of less than 14 years of age from the courtroom after he or she has been heard[footnoteRef:124].  [124:  CCP § 261(1-2).] 

As stated above under the general rules, a witness could also be interviewed over the phone or in the form of videoconferencing.
The child in any other role
Family matters on petition are generally adjudicated in a speedier manner than regular actions. More specifically, matters on petition require a more in-depth court involvement as in these cases the court itself ascertains the facts and gathers the necessary evidence[footnoteRef:125]. Furthermore, in principle court hearings are not required if it is possible to resolve submissions without it[footnoteRef:126]. The petition is ended with a ruling[footnoteRef:127] which is normally rendered faster than a decision[footnoteRef:128]. [125:  CCP § 5(3).]  [126:  CCP § 342(1).]  [127:  CCP § 478(1).]  [128:  Information collected through consultation with a representative of the Ministry of Justice.] 

In family matters on petition, children of at least 10 years of age to whom the matter pertains must be heard in an environment that they are familiar with (e.g. at home, at the school or kindergarten etc)[footnoteRef:129]. It is a judge’s discretion to also hear children younger than 10 years of age. Judges usually interview children at their own office, the courtroom (for older children), a cafeteria or at school. Judges must hear children in person and where needed they can always involve a social worker, psychologist or teacher[footnoteRef:130]. In addition, they are required to explain to the child who they are, what is the cause of the interview and other important relevant information[footnoteRef:131]. The court has to pay due regard to the mental development of the child when interviewing him/her[footnoteRef:132]. It is at the court’s discretion to decide whether certain information or images may endanger the well-being of the child; the court may base its decision on an opinion of a psychiatrist or psychologist. [129:  CCP § 5521(1).]  [130:  CCP § 5521(1). Information collected through consultation with a representative of the Ministry of Justice.]  [131:  CCP § 5521(2).]  [132:  CCP § 5521(2).] 

Upon hearing a family matter on petition, the court may order, upon request or on its own initiative, measures for securing the action as a measure of provisional legal protection[footnoteRef:133]. Before provisional legal protection pertaining to a child is imposed, the court must obtain the opinion of the rural municipality or city government of the child’s residence, unless the resulting delay would clearly damage the interests of the child. If a measure was applied without obtaining the opinion of the rural municipality or city government, such opinion must be obtained at the earliest opportunity[footnoteRef:134]. In matrimonial, maintenance or other family matters, the court may provisionally regulate the following issues for the course of the proceedings:  [133:  CCP § 551. Information collected through consultation with a representative of the Ministry of Justice.]  [134:  CCP § 551(2).] 

parents’ access rights to their child; 
communication of a parent with a child; 
the surrendering of a child to the other parent; 
compliance with child support obligations; 
use of objects of the spouses’ shared household; 
the surrendering and use of objects intended for personal use by a spouse or child; 
other matters related to marriage and family which need to be settled expeditiously[footnoteRef:135].  [135:  CCP § 378(3).] 

If, for example, the court decides to separate the child from the family, the social services department of the rural municipality or city government is responsible for ensuring that the child has a place to stay for the duration of the proceedings[footnoteRef:136]. [136:  Information collected through consultation with a representative of the Ministry of Justice.] 

[bookmark: _Protecting_the_child][bookmark: _Toc338234114][bookmark: _Toc350439429][bookmark: _Toc409791133]Protecting the child during interviews and when giving testimony
The child as a plaintiff/defendant

As a general rule a child must be treated taking into account his/her age, interests level of development and special needs[footnoteRef:137]. This also applies to interviewing a child party in civil judicial proceedings. If necessary, the judge can ask a social worker, child protection worker, psychologist or a parent to participate in the interview[footnoteRef:138].  [137:  CPA § 31(1).]  [138:  CCP § 261(1). Even though this provision refers to child witnesses, it applies by analogy to child parties as well.] 

It is at the court’s discretion to evaluate information/evidence provided by the child in court. Any statement by a party to the dispute, child or adult, has the same weight in the case as any other piece of evidence[footnoteRef:139]. This means that a child party’s testimony is not invalid or untrustworthy solely by reason of the child’s age.  [139:  CCP § 232.] 

With respect to the child-friendly measures available when interviewing children please see Section 3.4. Furthermore, as discussed in Section 3.4, no special interview methods exist and no rules require that the number of interviews is as limited as possible and that their length is adapted to the child’s age and attention span. 

The child as a witness

It is the right of each party to question witnesses[footnoteRef:140]. Therefore, if a child is involved in a civil judicial proceeding as a witness, he/she is obliged to give testimony. However, protection of the parties’ procedural rights has to be balanced with the need to protect children from harm. Estonian civil procedure law allows a court to refuse to hear as a witness a child below 14 years of age[footnoteRef:141]. Children of 14 years of age and above are generally obliged to testify if a relevant request has been made by a party and the court grants it (see also Section 3.1). No special methods for hearing child witnesses are stipulated in the legislation or policy documents. [140:  CCP § 199(1.7).]  [141:  CCP § 256(4).] 

To ensure that a witness, child or adult, understands his/her rights and obligations, the court, prior to the interview, informs him/her of the obligation to tell the truth and of his/her rights[footnoteRef:142]. A witness will not be cautioned if he/she does not understand the meaning of it due to mental illness, mental disability or other mental disorder[footnoteRef:143]. Children below 14 years of age are also not cautioned about the consequences of not telling the truth as, in any case, they cannot be held guilty of perjury. Repeated examination of witnesses, children or adults, is generally not encouraged as the law requires special justification to call a witness back to testify again in a following court session on the same matter[footnoteRef:144]. Witnesses can be questioned repeatedly at the same court session but only if it is necessary[footnoteRef:145]. The rules mentioned in Section 3.2 and Section 3.3 also apply here. [142:  CCP § 254 and § 262.]  [143:  CCP § 262(1-2).]  [144:  CCP § 263(1).]  [145:  CCP § 263(1).] 

If needed, a judge can also ask for a social worker (or another professional with specialist knowledge, e.g. psychologist or the child’s legal representative) to be present when interviewing a child below 14 years of age[footnoteRef:146]. A child witness may also give his/her testimony in writing[footnoteRef:147]. It is also possible to hear the witness outside the courtroom if the court finds that there are good reasons for it[footnoteRef:148]. Such reason could in principle be the child’s age. It is not mandatory for a child’s legal representative to be present when their child is interviewed; moreover, the law does not explicitly state that a child witness can request their presence. [146:  CCP § 261.]  [147:  CCP § 253.]  [148:  CCP § 255.] 

If the child witness does not speak Estonian the judge can use an interpreter although the law expressly stipulates this possibility only for the parties to the proceedings[footnoteRef:149]. [149:  Information collected through consultation with a barrister from the Estonian Bar Association.] 

The child in any other role
In family matters, children of 10 years of age and above are interviewed at least three times: by a social worker, by the appointed lawyer (see Section 3.7) and by the court. Social workers have the necessary preparation and knowledge of how to conduct an interview in a child-friendly manner having received training on how to communicate with children at University. However, other professionals interviewing children involved in civil judicial proceedings do not necessarily have this training (see Section 2)[footnoteRef:150]. [150:  Information collected through consultation with a representative of the Ministry of Social Affairs.] 

When a social worker or other specialist (e.g. a psychologist) is involved in a child’s questioning, they explain to him/her his/her rights in a child-friendly way. Under special circumstances, persons other than the parties or the court might gather evidence. For example, if a child is separated from his/her parents, the child will be heard by the social services department and his/her views will be annexed to the documentation concerning his/her removal from his/her parents’ care[footnoteRef:151].  [151:  CPA § 27(2). ] 


Furthermore, children in family matters are also interviewed by the lawyer appointed by the court (see Section 3.7). Nevertheless, lawyers are not specifically trained on how to conduct interviews with children involved in civil judicial proceedings[footnoteRef:152]. [152:  Information collected through consultation with a barrister from the Estonian Bar Association.] 

Finally, in family matters a child is interviewed by the court. The court must hear a child who is at least 10 years old[footnoteRef:153]; it is at the court’s discretion whether to hear a child below that age. Judges may question children in their natural environment if they find it necessary[footnoteRef:154]. Generally, parents are not present during the interviews; however they are not prohibited from participating[footnoteRef:155]. A child cannot be heard if this may have harmful consequences for his/her development, upbringing or health[footnoteRef:156].  Judges have a very thorough guide on how to interview children; however, many are unaware of the guide’s existence (as it was developed in the end of 2012) and even if they are aware of it they find it too detailed for every-day use[footnoteRef:157].  [153:  CCP § 5521.]  [154:  CCP § 5521(2).]  [155:  Information collected through consultation with a barrister from the Estonian Bar Association.]  [156:  CCP § 5521(2).]  [157:  Information collected through consultation with a representative of the Ministry of Justice.] 
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As children under the age of 18 lack procedural capacity, they cannot exercise civil procedural rights in court without their legal representative (see also Section 3.1). However, a child of 15 years of age and above has the right to participate in the proceedings in which he/she is plaintiff/defendant together with his/her legal representative [footnoteRef:158]. In any case, child parties, regardless of their age, who are not under oath may be heard by the court on a fact directly related to their action or which was the object of their direct experience if the court deems it reasonable under the circumstances[footnoteRef:159]. Furthermore, in civil actions it is each party’s right to submit explanations to the court concerning all questions which arise during the hearing[footnoteRef:160], a right which applies equally to children and adults.  [158:  GPCCA § 8 and CCP § 202.]  [159:  CCP § 271(2),]  [160:  CCP § 199(1.3 - 1.7).] 

Regarding the way child plaintiffs/defendants are questioned, see Section 3.4 and Section 3.5.

During the hearing of a child, the practice is that the court will take into consideration the child’s age and development when communicating with him/her. Although the law itself does not expressly require this, it does imply it as the court may assess the child’s capacity to testify and involve other professionals or a legal representative in the questioning of the child[footnoteRef:161] (see more under Section 3.5).  [161:  CCP § 261 and § 271.] 

With respect to the provision of information to children involved in civil judicial proceedings and their consequences please see Section 3.2. 
In order to minimise the obstacles related to their participation in civil judicial proceedings, parties, children or adults, can apply for legal aid to bear their procedural expenses[footnoteRef:162] (see Section 3.7). [162:  CCP Division 6 ’Procedural Assistance for Bearing Procedural Expenses’.] 

Although the language of the court is Estonian, children whose mother tongue is not Estonian can use their mother tongue during the court proceedings with the help of an interpreter[footnoteRef:163]. Alternatively, if the statements by the child are understandable to the court and other parties (regardless of the language used) an interpreter does not have to be used; the minutes of the proceedings are recorded in Estonian in all circumstances. This is helpful as in civil judicial proceedings the parties must bear the costs of the proceedings, including the costs of the interpreter (see Section 3.10). On the other hand, the law still leaves open the possibility to use an interpreter if one of the parties or the court finds it necessary. However, there is no information on how interviews with social workers or lawyers are conducted. In practice, for example, a Russian-speaking lawyer is appointed for a Russian-speaking child[footnoteRef:164]. [163:  CCP § 34.]  [164:  Information collected through consultation with a barrister from the Estonian Bar Association.] 

There are no special rules on statutes of limitation for children who do not pursue their claims before they reach majority or any special provisions that allow young adults to bring cases on violations of their rights that occurred when they were children[footnoteRef:165]. The general rules apply to children and adults alike. The general rules state that if a party in a proceeding did not file an application within the procedural term provided by law, the court can restore the term on the basis of the party’s request. This can happen only if the participant in the proceedings had good reason for allowing the term to expire and the expiry of the term in somehow negatively affects the party[footnoteRef:166]. [165:  Information confirmed through consultation with a representative of the Ministry of Justice.]  [166:  CCP § 67.] 

The child as a witness
Every person who does not participate in the proceedings, but who may be aware of the facts relevant to a case, can be heard as a witness. Rules concerning the way children of different age groups (i.e. children below 14 years of age and children of 14 years of age and above) are interviewed have been presented in Section 3.1 and Section 3.5[footnoteRef:167]. Parties have the right to question any witness[footnoteRef:168]. Therefore, if a party requests the hearing of a child witness and the court approves the request, the child will be heard. If the party has not requested someone to be a witness because he/she is a child, the court cannot hear that child on its own initiative. In ordinary civil cases (‘action proceedings) the judge can merely suggest that the party present additional evidence, e.g. invite additional witnesses[footnoteRef:169].  [167:  CCP § 251(1).]  [168:  CCP § 199(1.7).]  [169:  CCP § 230(2-3).] 

The child in any other role
The court can present evidence, including asking a child to testify, on its own initiative in cases related to the interests of a child and in proceedings on petition (e.g. matrimonial and filiation matters)[footnoteRef:170]. Thus, the court can be very active in such cases and hear anyone, including a child, on the matter regardless of whether any of the parties have requested his/her examination or not. [170:  CCP § 230(3).] 

Regarding the questioning of children in family matters on petition, see Section 3.1 and Section 3.5. As mentioned therein, courts are required to hear in these instances children of 10 years of age and above, if the child’s level of development so allows. In practice, some judges strictly follow the law and do not use the option of hearing younger children[footnoteRef:171]. [171:  Nauts. K. Child’s interviews in civil proceedings in custody hearings between parents. Tartu, 2012 (BA).] 

When a matter concerns the removal of a child from his/her family, the social services must interview the child and establish his/her opinion regarding the possible solution[footnoteRef:172].  Additionally, in family matters on petition the court must always ask for the opinion of the rural municipality or city government[footnoteRef:173]. To this end, the social services of the municipalities may also need to interview the child. However, there are territorial differences in the way this provision is implemented as not all of the municipalities have the necessary number of professionals. Social workers also cannot make an in-depth assessment of the case since, according to the statistics, each social worker is responsible for more than 1,500 children[footnoteRef:174]. Furthermore, not all officials working at the social services department have a professional qualification for working with children[footnoteRef:175] although the law requires it[footnoteRef:176].  [172:  CPA § 27(2-3). ]  [173:  CCP § 552(2).]  [174:  National Audit Office of Estonia, 2013 - child protection situation in Estonia.]  [175:  National Audit Office of Estonia, 2013 - child protection situation in Estonia.]  [176:  CPA § 6(2).] 
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The child as a plaintiff/defendant
Children are represented in civil judicial proceedings by their legal representative (see Section 3.1), including with respect to the selection of legal counsel[footnoteRef:177]. There are limited options available for the child where his/her interests conflict with the legal representative (e.g. with respect to the choice of or the provision of instructions to the legal counsel, see Section 3.1).  [177:  CCP § 217(3).] 

Where the applicant, i.e the child represented by his/her legal representative, does not have legal counsel but the court is of the opinion that the legal representative is incapable of representing sufficiently the child’s interests, then the court is under an obligation to inform them of the option of State legal aid for legal counsel[footnoteRef:178].  [178:  CCP § 217(8).] 

The child, as a person with restricted active legal capacity, cannot enter into a contract with the legal counsel without prior approval by his/her legal representative (or the city government)[footnoteRef:179]. However, the court may extend the restricted active legal capacity of children of 15 years of age and above if this is in their interests and their level of development so permits (see Section 3.1). If the restricted active legal capacity is extended and they are authorised to do so, children of 15 years of age and above will have the right to choose their own legal counsel[footnoteRef:180]. When the child’s legal capacity is not extended by the court to allow the hiring of legal counsel, then it is his/her legal representative who chooses and hires one; thus, it is questionable whether a legal counsel views the child as a fully-fledged client in his/her own right. Similarly, in cases where the child’s restricted active legal capacity has not been extended by the court, the right to a legal counsel can be waived only by the child’s legal representative. Children (represented by their legal representative) can attend, prior to the judicial proceedings, a free information session at the Estonian Union of Child Welfare in cooperation with the Estonian Bar Association[footnoteRef:181].  [179:  GPCCA § 8(1.2); 11 (1).]  [180:  GPCCA § 9(1).]  [181:  Press release of the Estonian Bar Association on 03.04.2013 about the project and the big need of free legal advice for families with children.] 

The State legal assistance system provides financial assistance to persons who otherwise would not be able to hire a lawyer. State legal aid is provided for civil judicial proceedings, including the pre-trial and the enforcement stage; it also covers the drafting of legal documents and the provision of legal advice to the client[footnoteRef:182]. The application for legal aid is submitted by the child’s legal representative in cases where the child lacks active legal capacity. [182:  State Legal Aid Act (SLAA, Riigi õigusabi seadus) § 4(3).] 

State legal assistance may cover the costs of legal services fully or partially[footnoteRef:183]. This, however, does not release parties, children and adults, from the obligation to pay the procedural expenses if required by the court judgement[footnoteRef:184]. [183:  See the website of the Ministry of Justice on State legal assistance.]  [184:  Information collected through consultation with a barrister from the Estonian Bar Association.] 

The Estonian Bar Association is responsible for appointing lawyers to children participating in civil judicial proceedings on family matters (regardless of whether the child is the plaintiff, e.g. in child support cases, or the subject of the proceedings, e.g. in adoption cases)[footnoteRef:185]. Lawyers working with children under this scheme are not required to have any special training. As a result, in practice, lawyers who have no practical experience in family matters can be assigned to family cases involving a child[footnoteRef:186]. Also in family matters, the State legal system pays lawyers for only five hours to represent a child, including their preparation time (studying the file, gathering evidence, talking to a social worker, interviewing the child, making a home visit etc.[footnoteRef:187]) [185:  SLAA § 5.]  [186:  Information collected through consultation with a barrister from the Estonian Bar Association.]  [187:  Information collected through consultation with a barrister from the Estonian Bar Association.] 

The child as a witness
Child witnesses are not represented in civil judicial proceedings by their legal representative and do not have the right to a legal counsel; thus no relevant rules have been identified. 
The child in any other role
In family cases, the court may appoint a representative to a child without active procedural capacity if the judicial proceedings concern him/her and such appointment is considered necessary for the protection of his/her interests. A representative must be appointed if:
1. the interests of the child are contrary, to a significant extent, to the interests of his/her legal representative; 
the court places a child under guardianship; 
the court applies measures to ensure the well-being of a child, which involve separating the child from his or her family, or removing parental rights;
the court removes a child from a foster family, a spouse or other person entitled to access the child[footnoteRef:188]. [188:  CCP § 219(2).] 

In these cases, the court may appoint a lawyer under the legal aid scheme to represent the child and protect his/her interests[footnoteRef:189]. Such an appointment is not necessary where the child is already represented by another lawyer[footnoteRef:190]. The law requires the lawyer to always act in the child’s best interests[footnoteRef:191].  [189:  CCP § 219(5).]  [190:  CCP § 219(3).]  [191:  Information collected through consultation with a barrister from the Estonian Bar Association.] 
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The child as a plaintiff/defendant
During civil judicial proceedings, the court, if it finds it reasonable, will try to settle all or part of the case by compromise or seek agreement of the parties by other means. For such a purpose, the court may present a draft ‘contract of compromise’ to the parties; ask that the parties appear before the court in person; propose that the parties settle out of court; or call upon a mediator[footnoteRef:192]. Nonetheless, it seems that since children are in principle represented by their legal representative in civil judicial proceedings (unless they have been granted an expansion of their procedural capacity, see Section 3.1), they will also be represented by them in any alternative dispute resolution mechanisms. [192:  CCP § 4(4).] 

Directive 2008/52/EC (the Mediation Directive) was transposed into the national legal order by the Mediation Act (Lepitusseadus), which also made amendments to other relevant laws, such as CCP. As the decision of the parties to opt for mediation is voluntary, parties are entitled to proceed with civil judicial proceedings at court at any time[footnoteRef:193]. Additionally, even if the court summons the parties to use mediation, it cannot oblige them to reach an agreement. Therefore, if mediation fails, the parties can proceed with ordinary civil judicial proceedings[footnoteRef:194].  [193:  Information collected through consultation with a barrister from the Estonian Bar Association.]  [194:  Mediation Act § 29(1).] 

As children normally cannot opt for mediation and other alternative dispute resolution mechanisms independently, it is usually their legal representatives who are informed about them[footnoteRef:195] (see Section 3.2 for further details). No specific provisions have been identified regulating if/how a child should be consulted about using alternative dispute resolution mechanisms or how a child would participate in such mechanisms[footnoteRef:196]. If there is a conflict between the child’s and his/her parents’ interests the rules mentioned in Section 3.1 and Section 3.7 apply. Furthermore, no specific rules have been found as to if and how a child can contest an agreement reached by his/her parents on his/her behalf. The legal inference appears to be that if the agreement is in the child’s best interests, then it would stand even if the child did not agree with it. [195:  Information collected through consultation with a barrister from the Estonian Bar Association.]  [196:  Also confirmed by information collected through consultation with a representative of the Ministry of Justice.] 

Another alternative dispute mechanism available in Estonia is arbitration. The law states that all civil matters on action (as opposed to matters on petition, which include most of the family matters) can be referred to arbitration, unless prohibited by law[footnoteRef:197]. Any dispute from a contractual or a non-contractual relationship can be resolved through arbitration[footnoteRef:198]. It concerns mostly property claims but could also be used in non-property claims if the parties are able to reach a compromise on them[footnoteRef:199]. Arbitration cannot be used to solve disputes over residential lease contracts or the termination of an employment contract[footnoteRef:200]. Thus, cases involving children are not as such prohibited from being resolved through arbitration. There are no additional requirements, e.g. a need for a court approval and no child-specific rules. [197:  CCP § 9(1).]  [198:  CCP § 717(1).]  [199:  CCP § 718(1).]  [200:  CCP § 718(2).] 

Finally, a child may lodge a complaint with the Ombudsman for Children if his/her rights have been violated during the mediation or arbitration procedure[footnoteRef:201]. However, children are in general not aware of that possibility. [201:  Homepage of the Ombudsman for Children.] 

The child as a witness
No specific rules for the participation of child witnesses in alternative dispute resolution mechanisms have been identified. 
The child in any other role
Mediation in family matters is especially encouraged and steps have been taken to make it easily accessible. For example, the city governments provide information about family mediation services[footnoteRef:202]. In addition, the Ministry of Social Affairs has developed guidelines on family mediation.  The Estonian Association of Mediators (Eesti Lepitajate Ühing) is the primary organisation offering family mediation services. However, the judge cannot oblige the parties to refer their case to mediation, even if children are involved. The only exception to this rule is mediation by a judge in situations where a parent violates an order relating to contact with a child[footnoteRef:203]. It has been reported that judges put pressure on parties to enter into mediation for example in divorce and accompanying custody issues when in the context of domestic violence cases. [202:  See information regarding the conduct of family mediation at the website of the Ministry of Social Affairs. ]  [203:  CCP § 563.] 
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The child as a plaintiff/defendant
As mentioned in Section 3.1, in Estonia children involved in civil judicial proceedings are represented by their legal representatives who are presumed to act in their best interests. Therefore, in principle the child’s legal representatives can make submissions and bring appeals to the court on behalf of their children, even without the child’s consent. However, it can be inferred from the law that a child can also submit an application/appeal to court in his/her own right. Generally, his/her legal representative is expected to join immediately (see Section 3.1 for further details)[footnoteRef:204]. Exceptions exist regarding children aged 15 and above (with full or partly extended active legal capacity) who are allowed to participate in proceedings together with their legal representative [footnoteRef:205] or who have applied independently for an extension of their restricted active legal capacity and have been granted such an expansion by the court[footnoteRef:206]. In the first instance, the child participating in the proceedings would be informed of all the submissions and would be consulted. In the latter instance, decisions concerning the proceedings are made by the child himself/herself. [204:  CCP § 219(1).]  [205:  CCP § 202(2).]  [206:  GPCCA § 9(1).] 

Detailed rules on informing the child about different aspects of the proceedings are discussed in detail in Section 3.2.
In the conclusion of the judgement the court must clearly set out the appeal procedure and deadline. In addition, it must specify the court before which the appeal should be lodged. Even though a child has the right to access judicial review mechanisms through his/her legal representative, it is very unlikely that he/she would know that he/she has those rights without the help of his/her guardian or legal counsel[footnoteRef:207].  [207:  Information collected through consultation with a barrister from the Estonian Bar Association.] 

Either upon the request of the child/ legal representative or on its own initiative, the court can remove the legal counsel as a provider of the State legal aid if he/she has been incompetent or negligent[footnoteRef:208]. Additionally, the child, through his/her legal representative, may turn to the Court of Honour of the Bar Association to initiate proceedings against the lawyer[footnoteRef:209]. Damages from the actions of the lawyer can be claimed through a civil claim[footnoteRef:210]. In principle, the child may also claim damages for the actions of the child care authorities and the court. The conditions and procedure are set out in the State Liability Act[footnoteRef:211]. [208:  State Legal Aid Act § 20 (31).]  [209:  Bar Association Act § 16.]  [210:  LOA § 100ff.]  [211:  State Liability Act (Riigivastutuse seadus).] 

There are no special rules on statutes of limitation for children who do not pursue their claims before they reach majority or any special provisions that allow young adults to bring cases on violations of their rights that occurred when they were children[footnoteRef:212]. The general rules apply to children and adults alike. The general rules state that if a party in a proceeding did not file an application within the procedural term provided by law, the court can restore the term on the basis of the party’s request. This can happen only if the participant in the proceedings had good reason for allowing the term to expire and the expiry of the term in somehow negatively affects the party[footnoteRef:213]. [212:  Information confirmed through consultation with a representative of the Ministry of Justice.]  [213:  CCP § 67.] 

The child as a witness
Child witnesses cannot file appeals against court judgements; thus, no relevant rules have been identified.
The child in any other role
In family matters on petition (e.g. custody, deprivation of parental rights etc., see Section 2), a child of 14 years of age and above with sufficient understanding of the proceedings has the right to appeal against court rulings without being represented by his/her legal representative [footnoteRef:214]. The law provides that the child must be informed personally of all the rulings that he/she can appeal (see Section 3.2 for further details). No child-friendly legal material in this regard has been identified. [214:  CCP § 553. ] 

Child care authorities (social workers / child protection workers representing the rural municipality) can bring appeals against civil court judgements in family matters on petition if they are interested third parties. When they enter the proceedings with an independent claim, they have all the ordinary rights of a claimant, including the right to appeal[footnoteRef:215]. When child care authorities enter the proceedings by joining one of the parties (i.e. without an independent claim), they have a right to appeal as long as it does not conflict with the appeal of the party they had initially joined[footnoteRef:216]. [215:  CCP § 212(2).]  [216:  CCP § 214(2).] 
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The child as a plaintiff/defendant

When filing an action, plaintiffs (children or adults) must pay a State fee on the basis of the value of the action pursuant to Annex 1 to the State Fees Act (Riigilõivuseadus)[footnoteRef:217]. Child parties to civil judicial proceedings and their legal representative may be freed in part or in full from their obligation to pay the State fee by applying for procedural assistance. The relevant request needs to be submitted, in principle, by the child’s legal representative [footnoteRef:218]. Procedural assistance is granted to parties, children or adults, in a proceeding if: [217:  State Fees Act § 57(1).]  [218:  CCP § 180(1).] 


the person requesting procedural assistance is unable to pay the procedural expenses due to his/her financial situation or can pay them only in part or in installments, 
there is sufficient reason to believe that the planned participation in the proceeding will be successful, and
participation in the proceeding is clearly not in bad faith[footnoteRef:219].  [219:  CCP § 181(1).] 


It is worth noting that in the case of child parties, the financial situation of both the child and the parents is considered when deciding on the assistance. 
Furthermore, in general, the losing party must pay the court fees. In addition, the losing party must compensate the other party for the legal costs he/she incurred during the proceeding, including the fees of his/her legal counsel. The judge may split the costs between the parties if both parties partly won and partly lost the action[footnoteRef:220]. However, in cases where ordering payment of the opposing party's costs would be extremely unfair or unreasonable, the court may decide that the costs must be borne, in part or in full, by the party who incurred them[footnoteRef:221]. This is at the discretion of the court who must  pay due regard to all the circumstances of the case when making the decision[footnoteRef:222]. [220:  CCP § 163.]  [221:  CCP § 162(1-4).]  [222:  Information collected through consultation with a representative of the Ministry of Justice.] 


The child as a witness

Child witnesses are not required to pay any legal costs; therefore, no relevant rules have been identified. 

The child in any other role

In family matters, a child who has the right to independently file appeals (i.e. a child of 14 years of age and above), does not have to pay the State fee[footnoteRef:223]. Additionally, a State fee is not charged for the review of an application for expedited proceedings in a matter of payment orders for child maintenance or an action for maintenance[footnoteRef:224]. In those cases a child is represented by a lawyer from the rural municipality. [223:  State Fees Act § 22(2).]  [224:  State Fees Act § 22(1).] 

The legal costs in cases on petition are borne by the person in whose interests the decision is made or the petitioner[footnoteRef:225]. In family cases, the court may have the State cover the costs either partly or in full. [225:  CCP § 172.] 
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The child as a plaintiff/ /defendant
As children do not have active procedural capacity, in principle they are not personally informed of the judgement and its enforcement by the court (see Section 3.2 for further details). The person representing the child at court receives the court judgement after it has been issued. In any case, court judgements do not use child-friendly language even if the case involves children. 
A court judgement enters into force when it can no longer be contested in any other manner except by a revision procedure. This is particularly the case if the deadline for lodging an appeal has expired and an appeal has not been lodged[footnoteRef:226]. Once the judgement becomes enforceable, the child’s legal representative can submit an application for enforcement to the bailiff[footnoteRef:227]. Communication of the information regarding the enforcement proceedings to the child is presumed to be the responsibility of the legal representative. [226:  CCP § 456(1) and § (2.1).]  [227:  CEP § 2(1.1) and § 3(1).] 

In Estonia decisions can be directly or immediately enforceable. No child-specific provisions have been identified requiring court judgements in cases involving children to be immediately enforceable. At the request of the party (child or adult), the court may determine the manner of and procedure for complying with the judgement, setting out the term or due date, and indicating the fact that the judgement is subject to immediate execution[footnoteRef:228]. When the party to the proceedings is a child, the relevant request is submitted by the child’s legal representative. If a judgement or a part thereof is subject to immediate execution, the conclusion of the judgement will indicate such fact[footnoteRef:229]. However, the court accepts these requests very rarely[footnoteRef:230]. [228:  CCP § 445(1).]  [229:  CCP § 445(3).]  [230:  Information collected through consultation with a barrister from the Estonian Bar Association.] 


According to Estonian civil law, enforcement proceedings cannot take place against the property of the child but only against the property of the child’s legal representative. However, special provisions apply concerning the liability for damages caused by a child. A distinction is made between children under 14 years of age and children of 14 years of age and above. Parents are fully responsible for the damage caused by children below 14, i.e. the court judgement is enforced against them. They are also responsible for the acts of the child between 14 and 17 years of age, inclusive, unless they can prove that they have done everything that can be reasonably expected of them to prevent the damage. In theory, if they can prove that they have done everything to supervise the child, the child will be held responsible[footnoteRef:231]. Thus, a child’s legal representative is always presumed to be liable even if in fact it is the child who is responsible for the damage[footnoteRef:232]. [231:  LOA § 1053(1-3).]  [232:  LOA § 1053(5).] 


There are no provisions in Estonian civil law that regulate how the child’s legal representative should communicate to the child and explain the court’s decision and its enforcement. It is presumed that they know the child’s character and level of development and will find a way to help the child understand the judgement and its consequences[footnoteRef:233]. [233:  Information collected through consultation with a representative of the Ministry of Justice.] 


The child as a witness

Child witnesses are not involved in the enforcement of civil court judgements, thus no relevant rules have been identified.

The child in any other role
As mentioned above, children in principle are not personally informed of the judgement and its enforcement by the court. See Section 3.2 for further details of exceptions in family cases.
Special procedures apply in enforcing decisions to return a child to a parent or to allow a child to contact his/her parents. For example, a local authority representative, expert in communicating with children[footnoteRef:234] (and exceptionally the parent against whom the decision is enforced) will be present when a bailiff takes action. If the debtor (the parent against whom the decision is enforced) impedes enforcement of the judgement, the bailiff can impose a fine upon him/her[footnoteRef:235]. Non-compliance with a court judgement cannot be excused by reasons related to the child, e.g. in case the child is sick or has a disability. However, the bailiff always takes into account the parent’s health situation[footnoteRef:236]. [234:  CEP § 179.]  [235:  CEP § 179(2) and § 261 (1-10).]  [236:  Information collected through consultation with a barrister from the Estonian Bar Association.] 

Additionally, if necessary, the bailiff may ask the court for the temporary placement of the child in a children’s welfare institution[footnoteRef:237]. Only with an explicit court decision may a bailiff use force - against any person (including a child) - to return a child or allow contact with a child[footnoteRef:238]. It should be noted that bailiffs are not trained in handling cases involving children[footnoteRef:239]. [237:  CEP § 179(3).]  [238:  Information collected through consultation with a representative of the Ministry of Justice.]  [239:  Information collected through consultation with a barrister from the Estonian Bar Association.] 

Furthermore, a child’s legal representative may ensure his/her well-being by seeking a restraining order or a similar measure[footnoteRef:240]. The application for a restraining order or a similar measure is specifically regulated in the Law of Obligations Act[footnoteRef:241]. [240:  CCP § 544(1).]  [241:  LOA § 1055(1-4).] 
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[bookmark: _Toc409791140]Conclusions
[bookmark: _Toc409791141]Institutional and legal framework
The rules for the conduct of civil judicial proceedings in Estonia are set out in the Code of Civil Procedure (CCP), which was recently amended. The Code of Enforcement Procedure applies to enforcement proceedings. The general principles concerning the treatment of children, such as the obligation take into account their best interests, are stipulated in the Child Protection Act as well as in the new Family Law Act. After many years of drafting, the Ministry of Social Affairs will soon present a new Child Protection Act, which will better define the principle of the child’s best interests and therefore ensure its common understanding among the relevant institutions. 
Certain child-specific measures have been identified regarding civil judicial proceedings. However, in the majority of cases there are no child-specific rules and thus the general rules apply.
There are no specific courts dealing only with family matters or cases involving children. Civil cases involving children can be heard by any civil court. There are also no special institutions dealing with children involved in civil judicial proceedings. However, social services (child protection services) always take part in custody cases and cases where the child participates at trial without a legal representative’s approval.
[bookmark: _Toc409791142]General approach towards children under civil law
Any person who is younger than 18 years old is considered as a child under Estonian law.
The CCP requires judges to act in ‘the child’s interests’, a term considered as having the same meaning as the internationally used term ‘the child’s best interests’. This means that decisions regarding a child’s best interests should always be made on a case-by-case basis, taking into account all relevant information. Similarly, professionals are required always to take into account the child’s level of development and understanding. 
Many legal acts, e.g. the CPA, the FLA, the CCP refer to the child’s interests. However these legal instruments do not refer to the ‘the child’s best interests’, as it is used in the United Nations Convention on the Rights of the Child, and they do not explain in detail what is meant as ‘the child’s interests’ . Having reviewed judgements in custody cases, the Supreme Court’s analysis department concluded that the Estonian term ‘the child’s interests’ has the same meaning as the term ‘the child’s best interests’. 
There are no special rules protecting children against discrimination during civil judicial proceedings. However, in the case of children with disabilities, the judge does not have to hear a child with a disability if the disability prevents the child from understanding the meaning of the hearing.  The Estonian government ratified the Convention on the Rights of Persons with Disabilities in 2012 and is now starting to harmonise all legislation with the Convention e.g. by establishing special services for people with disabilities and  offering ways to protect their rights in civil judicial proceedings.
[bookmark: _Toc409791143]A child as an actor in civil judicial proceedings
Children under the age of 18 in principle lack procedural capacity and are represented in civil judicial proceedings by their legal representatives. Children of 15 years of age and above are able to participate in the proceedings alongside their legal representatives. Morevoer, children 15 years of age and above may apply for an expansion of their restricted active legal capacity, in which case they would be able to participate in civil judicial proceedings without being represented by legal representatives.. If there is a conflict of interests between the child and his/her legal representatives, the situation is somewhast unclear. If the legal representatives wants to stop an action and this would be clearly against the interests of the child, the court will reject this and will appoint a temporary representative for the trial. This would also be the case in family matters where the interests of the child and his/her legal representatives are in conflict. In other cases where the interests of the child conflict with those of his/her parents, there are no clear rules.
A child can participate in civil judicial proceedings as a witness, even if the parents do not grant their consent. Children can also participate in civil judicial proceedings in cases where they are the subject of the proceedings, i.e. persons whose rights/status are affected by the proceedings. 
[bookmark: _Toc409791144]Provision of information to children
Estonian civil procedural law does not require the child to be informed of the status of the proceedings or any other matter in addition to his/her legal representative and legal counsel with the exception of children of 15 years of age and above who have been granted an expansion of their restricted active legal capacity. Subpoenas and all procedural documents can be served on a child who is at least 14 years of age, regardless of whether they are addressed to him/her or his/her legal representatives. 
Witnesses, children or adults, are informed of the content of the hearing, unless this may have harmful consequences to the development or upbringing of the child. Witnesses of 14 years of age and above must also be warned against their unjustified refusal to give testimony and giving knowingly false testimony, as they may be held liable for perjury. When a child is the subject of the proceedings, he/she is provided by social workers with information about his/her rights and the court proceedings. Furthermore, children have the right to be informed of all procedures where they have the right of appeal or where there is an obligation for the court to hear them.
[bookmark: _Toc409791145]Protection of the child’s personal and family life
Even though court hearings are in principle public, they can also take place in camera (i.e. behind closed doors) if necessary to protect sensitive data or if at least one of the parties submits a relevant request. The law specifically provides that the court will order that proceedings take place behind closed doors when needed to protect the interests of a child or a mentally handicapped person; and when hearing/questioning such persons. In general, responsibility for the protection of the personal data of children involved in civil judicial proceedings lies with the child’s legal representative, the court and any other person who has knowledge of the judicial proceedings in which the child is involved. Children’s personal data are protected under the Personal Data Protection Act. 
Regarding access to court documents, in the case of child plaintiffs/defendants this right is held by the parents; in the case of children who constitute the subject of the civil judicial proceedings, children of 15 years of age and above who have been appointed a lawyer and have an independent right to appeal also have access to court documents.
[bookmark: _Toc409791146]Protection from harm and ensuring a child-friendly process
In general, judges proceed with the case as quickly as possible. Family matters on petition are generally adjudicated in a speedier manner than regular actions. There are no specific laws in place to ensure that court sessions and other actions during the civil procedure are adapted to the child’s pace and attention span. Therefore, in most cases the general rules apply to children and adults, except for interviews which are conducted in a more child-friendly way as specialists (e.g. social workers) can provide support to the child. Additionally, the child may be removed from the courtroom if any information or image is considered harmful to them. 
[bookmark: _Toc409791147]Protecting the child during interviews
The CCP requires judges to conduct interviews in person. As a general rule, a child must be treated taking into account his/her best interests, age, level of development and special needs. Any statement by a party to the dispute, child or adult, has the same weight in the case as any other piece of evidence. This means that a child party’s testimony is not invalid or untrustworthy solely by reason of the child’s age. 
Estonian civil procedure law allows a court to refuse to hear a child as a witness if he/she is below 14 years of age. Children below 14 years of age may be questioned in the presence of and by a child protection worker, a social worker, or psychologist. Legal representatives can also be present when children below 14 years are questioned. In principle, video-conferencing or telephone-conferencing may be used to question a witness. Children who constitute the subject of the proceedings in family matters receive more child-friendly treatment, as it is required that they be questioned in a familiar environment. 
[bookmark: _Toc409791148]Right to be heard and participate in civil judicial proceedings
There are no special rules on statutes of limitation for children who do not pursue their claims before they reach majority. Nor are there any special provisions that allow young adults to bring cases on violations of their rights that occurred when they were children.
[bookmark: _Toc409791149]Right to legal counsel, legal assistance and representation
In ordinary civil cases, the legal counsel for the child is chosen by the legal representatives, unless the child has been recognised as having an expanded active legal capacity and procedural capacity. If the legal representative has decided not to hire a legal counsel for the child, the court may inform them of the option to do so through the State legal aid under the State Legal Aid Act. Alternatively they can also ask for financial assistance based on CCP.
In family matters, the court may appoint a legal counsel for the child if it is deemed necessary, such as in cases of a conflict of interest between the child and his/her legal representatives. 
[bookmark: _Toc409791150]Alternatives to judicial proceedings
In civil judicial proceedings, the out-of-court resolution of disputes is encouraged. Mediation is available and widely used in family disputes. For other matters, e.g. disputes of a monetary nature or also disputes where compromise can be reached, arbitration is available. In alternative dispute resolution mechanisms, the rules concerning the child’s participation and representation are the same as for civil judicial proceedings. No child-specific provisions have been found regarding consulting children on the take-up of alternative dispute resolution mechanisms; nor on how children may take part in them.
[bookmark: _Toc409791151]Remedies and compensation for violation of rights and failure to act
With respect to the lodging of appeals, the same rules apply as to bringing actions to court.
The general rules apply under the State Liability Act for claiming damages from public institutions for their wrongful acts. General rules also apply when the lawyer is shown to be incompetent or negligent. He/she can be removed from the proceedings and a complaint registered with the Court of Honour of the Bar Association.
In family matters on petition (e.g. custody, deprivation of parental rights etc.) where the child is the subject of the proceedings, a child of 14 years of age and above with sufficient understanding of the proceedings has the right to appeal against court rulings without being represented by his/her legal representative; in which case he/she would also be informed of the option to appeal. In practice, it is not clear who should inform a child about his/her right to appeal, even though judges are legally obliged to do so.
[bookmark: _Toc409791152]Legal costs
Estonian legislation does not contain any child specific rules on legal costs. As a general rule, the losing party pays the legal costs. Parties to civil judicial proceedings, including children, may be freed in part or in full from their obligation to pay the State fee by applying for procedural assistance (legal aid). 
[bookmark: _Toc409791153]Enforcement of civil court judgements
Enforcement proceedings cannot take place against the property of the child but only against the property of the child’s legal representatives. However, a distinction is made between children under 14 years of age and children of 14 years of age and above. Legal representatives are fully responsible for the damage caused by the child with one exception: they are not responsible for the acts of a child between 14 and 18 years if they can prove that they have done everything that can reasonably be expected of them to prevent damage. 
Special enforcement procedures exist regarding decisions to return a child to a parent or to establish contact between a child and a parent. The bailiff may ask the court for the temporary placement of the child in a children’s welfare institution; and with an explicit court decision, may use force against any person (including a child) who is preventing the return of or contact with a child. 
[bookmark: _Toc409791154]Strengths and gaps
The legislative framework concerning civil procedure includes relatively few child-specific provisions. The current Child Protection Act is also of little help because of its declarative and very general nature. On the one hand, the lack of specific rules is problematic because there is little guidance for professionals. On the other hand, the current law is flexible enough to allow knowledgeable professionals to adapt its application on a case-by-case basis. However, it is often noted that social workers, lawyers or judges are motivated neither to collect all the information necessary to form an informed opinion about a particular child nor to ensure that the procedural rules cause no harm to the child during the proceedings[footnoteRef:242]. [242:  Information collected through consultation with a barrister from the Estonian Bar Association.] 

The training of professionals is inadequate and thus does not ensure that legislative uncertainties are satisfactorily dealt with. There are few courses at universities on family law, and a lack of courses on children’s rights. There is also an absence of training opportunities for judges, lawyers and bailiffs. Even though recently there have been some improvements (judges and lawyers attending training courses on children’s welfare and children’s rights), there is still a significant lack of special training on the child’s best interests, children’s rights and especially on child-friendly justice. Due to these deficiencies, court practice varies considerably from region to region. 
The rules on the capacity of a child to participate in civil judicial proceedings are somewhat confusing. Although it is clear that in general the child’s legal representative could represent him/her, it is unclear what would happen where there is a conflict of interests between the child and his/her legal representative in ordinary civil proceedings. 
The law is also not particularly demanding concerning the obligation to inform the child. Practice shows that children are not aware of their rights in civil judicial proceedings. In the instances where the child must be informed, there are no clear rules on who should do it and how to do it. In practice, social workers, lawyers and judges are the ones who should explain their rights to a child; however, this is not clearly stated in the law and the practice varies greatly depending on each person. Lawyers and judges may not have the appropriate training to be aware of and respect this obligation. Social workers may also lack appropriate skills or they are simply overloaded with work. There are no measures in place to ensure that children receive information on the availability of support services.
The law is relatively vague on the matter of interviewing and hearing a child. The rules in place regulate when the court must hear a child and when this is at the court’s discretion. However, practice shows that when exercising this, some judges use it as an opportunity not to hear the child. For example, in family matters where the judge is obliged to hear children who are at least 10 years old, the judge may decide to follow the rule to the letter and not interview a child who is 9 years old yet who might be capable of forming an informed opinion on the matter.
Additionally, social workers must provide their assessment in family law cases and advise judges. For that they may need to interview the family and the child. However, the capacity of social workers varies from municipality to municipality. Not all municipalities have the necessary number of professionals. Furthermore, it is often noted that social workers, lawyers or judges are not motivated to collect all the necessary information[footnoteRef:243]. Social workers may not be able to make an in-depth assessment of the case due to their workload (more than 1,500 children per social worker). Additionally, not all officials working at the social services department have a professional qualification for working with children, although the law requires it. [243:  Information collected through consultation with a barrister from Estonian Bar Association] 

Even though judges have a very thorough guide for interviewing children, many of them are not aware of its existence since it was published only at the end of 2012 and some may find it too detailed (223 pages) to be used in daily practice.
With respect to State legal aid, which can be essential for a child participating in legal proceedings, several gaps have been identified. There is no requirement for lawyers working with children to have attended any training courses before taking a child’s case under the State legal aid system. Lawyers appointed by the court under that system are paid for only five hours of work. During those five hours they are supposed to study the file, gather evidence, talk to social workers, interview the child, if possible make a home visit and then represent the child’s best interests in court. Thus, lawyers are not motivated to take up these cases. It is also very hard to change a lawyer under this scheme if there is a conflict of interest. Additionally, prior to the judicial proceedings, a child (represented by his/her legal representative) can attend a free legal information session at the Estonian Union of Child Welfare in cooperation with the Estonian Bar Association. However, since this free information session lasts only an hour, it is usually not considered sufficient. 
As far as alternative dispute resolution mechanisms are concerned, it has been reported that judges put pressure on parties to enter into mediation although this may harm the interests of the child, for example in cases of domestic violence.
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