	[bookmark: TitlePage][bookmark: TitlePages]

	





	[bookmark: DocSubTitle1]Study on children's involvement in judicial proceedings – contextual overview for civil justice – Spain
July 2014 (Research carried out between March 2013 and October 2013)




	
	[image: ]



[image: ][image: ]

This National Report has been prepared by Gavin McBride for Milieu Ltd in partnership with ICF under Contract No JUST/2011/CHIL/PR/0147/A4 with the European Commission, DG Justice. 

The information and views set out in this publication are those of the author(s) and do not necessarily reflect the official opinion of the European Union. Neither the European Union institutions and bodies nor any person acting on their behalf may be held responsible for the use which may be made of the information contained therein.

Temporary copyright clause pending verification with regard to third party citations:
© European Union, 2014.  Reproduction is authorised provided the source is acknowledged. The reproduction of the third-party textual or artistic material included is prohibited.
[bookmark: DocSubTitle2][bookmark: ContentsPage][bookmark: Section2]Contents
Abbreviations	iii
1	Introduction	1
Introduction and context	1
Structure and scope	1
2	Overview of Member State’s approach to children in civil judicial proceedings and specialised services dealing with such children	1
2.1	Brief description of judicial system and institutions	1
Competent courts	2
Relationship between civil, criminal and administrative proceedings	3
Training/vetting of professionals	3
Cooperation of professionals working with children	3
2.2	General approach towards children under civil law: definition of child, principle of evolving capacities, best interests of the child, principle of non-discrimination	3
Definition of the child	3
The child’s best interests	4
The child’s dignity, right to express his/her views and evolving capacity	4
Non-discrimination	5
3	Child-friendly justice in civil judicial proceedings	6
3.1	The child as an actor in civil judicial proceedings	6
Emancipation of children	6
Contractual disputes	7
Employment disputes	7
Divorce/legal separation	9
Child protection cases	9
Guardianship	9
Adoption	10
Precautionary measures	10
3.2	Provision of information	10
3.2.1	General procedural rules applicable to children involved in civil judicial proceedings regardless of their role	10
Divorce/legal separation	11
Adoption	12
3.3	Protection of the child’s private and family life	12
3.3.1	General procedural rules applicable to children involved in civil judicial proceedings regardless of their role	12
Disclosure of the child’s identity	12
Publicity of trials and obligation of confidentiality	12
Publication of court judgements	13
Remedies in cases children’s right to privacy is violated	13
3.4	Protection from harm and ensuring a child-friendly process	14
3.5	Protecting the child during interviews and when giving testimony	16
3.5.1	General procedural rules applicable to children involved in civil judicial proceedings regardless of their role	16
3.6	Right to be heard and to participate in civil judicial proceedings	17
3.6.1	General procedural rules applicable to children involved in civil judicial proceedings regardless of their role	17
Limitation periods	18
3.7	Right to legal counsel, legal assistance and representation	19
3.8	Alternatives to judicial proceedings	20
3.9	Remedies or compensation for violation of rights and failure to act	21
Limitation periods	22
3.10	Legal costs	22
3.11	Enforcement of civil court judgements	23
Conclusions	25
Institutional and legal framework	25
Children as actors in judicial civil proceedings	25
Provision of information to children	25
Protection of the child’s personal and family life	26
Protection from harm and ensuring a child-friendly process	26
Protecting the child during interviews	26
Right to be heard and participate in civil judicial proceedings	26
Right to legal counsel, legal assistance and representation	26
Alternatives to judicial proceedings	27
Remedies and compensation for violation of rights and failure to act	27
Legal costs	27
Enforcement of civil court judgements	27
Strengths and gaps	27
Annex 1	List of Legislation	29















[bookmark: _Toc401654864][bookmark: _Toc409791241]Abbreviations
CA		Competent Authority
CC		Civil Code
CPR		Civil Procedure Rule
CoE		Council of Europe
EC		European Commission
EU		European Union
LPR		Labour Procedure Rule
LPM		Law on Protection of Minors



 




iii

[bookmark: _Toc401219644][bookmark: _Toc401221472][bookmark: _Toc401221549][bookmark: _Toc401232305][bookmark: _Toc401232460][bookmark: _Toc401654865][bookmark: _Toc401070014][bookmark: _Toc336262933][bookmark: _Toc334778901][bookmark: _Toc336332184][bookmark: _Toc409791242]Introduction 
[bookmark: _Toc401219645][bookmark: _Toc401221473][bookmark: _Toc401221550][bookmark: _Toc401654866][bookmark: _Toc409791243]Introduction and context
[bookmark: _Toc401654867]The promotion and protection of the rights of the child is one of the objectives of the EU on which the Treaty of Lisbon has put further emphasis. This report is part of a study ‘to collect data on children’s involvement in judicial proceedings in the EU’ which supports the implementation of the Commission Communication of 15 February 2011 ‘An EU Agenda for the rights of the child’, which identified the lack of reliable, comparable and official data on the situation of children in the Member States (MS). This deficiency is a serious obstacle to the development and implementation of evidence-based policies and is particularly evident in the context of child-friendly justice and the protection of children in vulnerable situations. Making the justice system more child-friendly in Europe is a key action of the EU Agenda. It is an area of high practical relevance where the EU has, under the Treaties, competences to turn the rights of the child into reality by means of EU legislation. Improved data is crucial to the framing of such legislation.
The objective of this study is:
to establish statistics and collect data based on structural, process and outcome indicators on children involved in civil judicial proceedings for the years 2008-2010 (and 2011 if available) for all 28 EU Member States;
to provide a narrative overview of children's involvement in civil judicial proceedings in the EU. The report describes the situation in each Member State as at 1 June 2012.
This report examines the safeguards in place for children involved in civil judicial proceedings. The Council of Europe Guidelines on child-friendly justice serve as a basis for the analysis of the provisions affecting children in civil judicial proceedings in each Member State. 
[bookmark: _Toc409791244]Structure and scope
This report describes the national civil justice system insofar as children’s involvement is concerned. If, in addition to general rules in civil judicial proceedings, there are specific rules in the fields of family and employment law, the safeguards in place for children involved in judicial proceedings in those two specific sectors will also be described. 
Chapter 2 of this report provides an overview of the Member State’s approach to children’s involvement in civil judicial proceedings. It includes a description of the competent authorities and services.
Chapter 3 of this report is divided in sections (3.1, 3.2, etc.) according to the different safeguards examined (e.g. the right to be heard, the right to information, etc.). Each of these sections is divided into subsections describing the different rules applying to children according to the different role they may have in a civil judicial proceeding (plaintiff; defendant; witness; other roles). 
The table below summarises the type of judicial proceedings applicable to the fields of family and employment law and the competent courts. For the sake of completeness, the table also indicates which sectors are examined in the overview for administrative justice, i.e. asylum, migration, education, health, placement into care, administrative sanctions, and offences committed by children below the minimum age of criminal responsibility (MACR). In fact, in some countries, civil procedural rules also apply to judicial proceedings in some of these sectors, but in order to ensure a degree of consistency among the overviews on the 29 jurisdictions covered by this study, the breakdown set out in the table below has been applied for each and every country overview.  
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	Type of judicial proceedings and court competence per sector[footnoteRef:1] [1:  This table provides an indicative summary of competent courts and relevant proceedings. However, please check Section 2 for a complete overview of the competent courts or sections/divisions within the competent courts.] 


	
	Contextual overview for civil justice
	Contextual overview for civil justice
	Contextual overview for administrative justice[footnoteRef:2] [2:  This study on Children’s involvement in judicial proceedings is composed of three contextual overviews i.e. contextual overview for criminal justice, contextual overview for civil justice, contextual overview for administrative justice. The rules applying to judicial proceedings in the sectors of asylum, migration, education, health, placement into care, administrative sanction and offences committed by children below MACR are described in the contextual overview for administrative justice.] 

	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice

	Sectors:
	Family
	Employment
	Asylum
	Migration
	Education
	Health
	Placement in care
	Administrative sanctions
	Offences < MACR[footnoteRef:3] [3: (MACR) Minimum Age of Criminal Responsibility – see Table 3.1 of the EU Summary of contextual overviews on children's involvement in criminal judicial proceedings  on MACR in EU28 as at 1 June 2012. ] 


	Type of proceeding applying in the sector
	Civil judicial proceeding
	Labour law proceedings
	Administrative judicial proceedings. 


	Administrative judicial proceedings. 


	Administrative judicial proceedings. 
.
	Administrative judicial proceedings for decisions taken by administrative health authority.
Civil judicial proceedings for placement decisions and civil liability claims.
	Civil judicial proceedings.

	Administrative judicial proceedings. 

	Educative measures are not compulsory and therefore no appeal against them is foreseen. 
Civil judicial proceedings for child protection measures.

	Competent court(s)
	Ordinary civil courts/family courts
	Special labour courts
	The central administrative courts are competent to decide on appeals against an asylum decision adopted by the Ministry of Interior. The central administrative courts’ decisions can be appealed before the Administrative Chamber of the National High Court.
	Migration decisions can be appealed before the administrative courts. Administrative courts’ decisions can be appealed to Administrative Chambers of the Higher Courts of Justice of the Autonomous Communities.
	Administrative courts or the Administrative Chamber of the Higher Court of Justice of the Autonomous Communities are competent according to the decision type. 

	Administrative health authorities’ decisions can be appealed before the administrative courts.
Civil courts are competent for placement decisions and to receive civil liability claims.
	Appeals against decisions adopted by the social services with regard to child protection may be appealed before family courts or first instance civil courts.
	Administrative courts, the central administrative courts or the Administrative Chamber of the Higher Court of Justice of the Autonomous Communities are competent according to the decision type. 

	Measures adopted in the field of child protection can be appealed before the family or civil courts
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[bookmark: _Toc350439423][bookmark: _Toc401222920][bookmark: _Toc401231473][bookmark: _Toc336262936][bookmark: _Toc401654869][bookmark: _Toc409791245]Overview of Member State’s approach to children in civil judicial proceedings and specialised services dealing with such children 
[bookmark: _Toc409791246]Brief description of judicial system and institutions
The Spanish legal system is divided into four jurisdictions: civil, criminal, labour and contentious administrative. The civil legal system deals with the core areas of private law, except private labour law and commercial law, which are regulated through separate legal systems. 
General private law is regulated by the Civil Code[footnoteRef:4] (Código Civil, CC) which covers the following issues: personality (physical or legal), family, patrimony and hereditary succession. Civil judicial proceedings are regulated by the Civil Procedure Rule (Ley 1/2000, de 7 de enero, de Enjuiciamiento Civil, CPR). Unlike criminal judicial proceedings, where only judges can decide to continue or terminate a proceeding, in civil judicial proceedings parties have the right to renounce or desist from the proceedings, turn to mediation, etc. However, exceptionally in proceedings on filiation, capacity, marriage (i.e. divorce, legal separation and nullity)[footnoteRef:5] and children (e.g. guardianship, food expenses, adoption, protection of children)[footnoteRef:6], which are included as special proceedings in the Fourth Book since children may be affected by them), the agreement of the prosecutor is mandatory to terminate the proceeding[footnoteRef:7].  [4:  Codigo Civil R.D 24 julio 1889. Due to historical reasons some regions in Spain have their own legislation on private law, that co-exists with the Civil Code, but may be slightly different in some areas of private law, like family law. This legislation is called Derechos Forales and exists in Galicia, Basque Country, Navarra, Catalonia, Baleares, Aragon, Valencia and some parts of Extremadura.]  [5:  Article 748.3, CPR.]  [6:  Article 748.4,6 and 7, CPR.]  [7:  Article 751, CPR.] 

Labour law proceedings are regulated by the Law on labour law proceedings (Ley reguladora de la jurisdiccion social, LPR), and will be dealt by special labour courts (Juzgados de lo Social). Workers’ rights are set out in the Workers’ Statute (Estatuto de los Trabajadores). 
Labour law proceedings present certain differences to civil judicial proceedings and are covered in Section 3.1, Section 3.3, Section 3.5, Section 3.7 and Section 3.8. 
Commercial law proceedings are regulated by the Code of Commercial Rules (Código de Legislación Mercantil), composed of several laws[footnoteRef:8] with its own procedural rules. According to that legislation, as a general rule children in commercial law proceedings have to be represented by their parents or legal representative, as in the case of civil judicial proceedings[footnoteRef:9].  [8:  e.g. the Code of Commerce, the law on the Registry of Commerce or the law on insolvency proceedings.]  [9:  e.g. Articles 5 and 234, Code of Commerce (Real Decreto de 22 de agosto de 1885, por el que se publica el Código de Comercio).] 

Protection of children is a regional competence[footnoteRef:10] and each region has its own legislation in this respect[footnoteRef:11]. Nevertheless, certain issues concerning children’s protection need to be coordinated at the federal level with the Ministry of Health, through the Sub department of Children (Subdireccion General de la Infancia), undertaking this task. The central national administration also coordinates and collaborates with regional administrations through the Observatory of Children (Observatorio para la Infancia), which consists of a centralised system of information monitoring and supervising the well-being of children and the public policies aimed at their protection[footnoteRef:12].  [10:  Article 148.1(20), Spanish Constitution.]  [11:  Some examples are: Comunidad de Madrid (Ley 6/1995, de 28 de marzo, de Garantías de los derechos de la infancia y adolescencia, Law guaranteeing the rights of children and teenagers), Andalucía (Ley 1/1998, de 20 de abril, de los Derechos y atención al menor, Law on rights of children), Castilla la Mancha (Ley 3/1999, de 31 de marzo, del Menor Law for Minors), Extremadura (Ley 4/1994, de 10 de noviembre, de Protección y atención de menores, Law on the protection of children).]  [12:  Information provided by a stakeholder (Subdepartment of Children-Ministry of Health).] 

To further develop children’s rights and harmonise regional laws, the Law on Legal Protection of Minors (Ley de Proteccion del Menor, LPM) was adopted. The LPM ensures that children are more comprehensively protected by the public authorities, their parents and relatives and the society as a whole[footnoteRef:13]. The ‘National Strategic Plan for Childhood and Adolescence’ is another tool aimed at promoting the well-being of children by increasing their quality of life and fostering the full development of their capabilities, taking into consideration their needs and interests[footnoteRef:14]. The ‘National Strategic Plan for Childhood and Adolescence’ is a tool to harmonise all existing policies on childhood. [13:  Preliminary Recitals, LPM, 15 January 1996.]  [14:  The Second Plan, for the period 2013-2016, was adopted on 5 April 2013.] 

The LPM describes the instances where regional authorities must take care of children in situations of risk or abandonment[footnoteRef:15]. When children are in such situations, the regional competent authorities will assume their guardianship[footnoteRef:16] and will decide on how to exercise their care, which could consist of familiar, residential or pre-adoptive (foster) custody[footnoteRef:17]. The prosecutor monitors the protection measures adopted by the authorities[footnoteRef:18]. These are administrative proceedings, but when a judicial authority intervenes, for example to approve foster care[footnoteRef:19] or adoption[footnoteRef:20], the case falls under the jurisdiction of civil courts. Moreover, as already stated, decisions adopted by the administration can be appealed before the civil courts. [15:  Articles 17 and 18, LPM.]  [16:  Articles172 and 174, CC.]  [17:  Save the Children, ‘Childhood and Justice: a question of rights. Children involved in judicial proceedings in Spain’ (Infancia y Justicia: Una cuestión de Derechos. Los niños y las niñas ante la Administración de Justicia en España) [2012] 60-61.]  [18:  Article 174, CC.]  [19:  Article 173 bis, CC.]  [20:  Article 176, CC.] 

[bookmark: _Toc409791247]Competent courts
Within the civil jurisdiction, ordinary civil courts (Juzgados de Primera Instancia) deal with children's claims under the civil procedural laws. In addition to this, in some regions there are specialised civil courts dealing exclusively with family matters, called family courts (Juzgados de Familia). There are in total 70 family courts in the whole country, distributed among 25 provinces. These family courts are composed of a judge, who can be advised by a team of experts, consisting of a psychologist and a social worker[footnoteRef:21].  [21:  Pena Yanez, M.A, ‘Intervention of Technical Teams and Familiar Meeting point (Intervencion de los Equipos Tecnicos y Punto de Encuentro Familiar).] 

The Public Prosecutor´s Office is entitled to participate in civil judicial proceedings when the public interest is compromised or when children or persons with disabilities are involved, until a guardian is appointed for them[footnoteRef:22].  [22:  Article 3.7, Statute of the Public Prosecutor’s Office (Ley 50/1981, 30 diciembre, por la que se regula el Estatuto Orgánico del Ministerio Fiscal).] 

Within the labour jurisdiction, ordinary labour courts (Juzgados de lo Social) deal with children's claims under the labour procedural laws, in the same way as for adults[footnoteRef:23]. [23:  Article 6, LPR.] 

[bookmark: _Toc409791248]Relationship between civil, criminal and administrative proceedings 
Children may be involved in civil judicial proceedings to obtain compensation for damages they may have suffered because of a crime or offence. Therefore, when children are involved in criminal proceedings they have the right to seek compensation if they are victims of the crime or have the obligation to compensate the victim if they are the perpetrators. In Spain the civil claim will be generally handled within the criminal proceedings, but the victim can also choose to seek compensation in the civil jurisdiction[footnoteRef:24]. Should this happen, the criminal responsibility must be established before turning to the civil courts, i.e. the civil court will hear the case only after the criminal court has issued its judgement. [24:  Article 109, Criminal Code.	] 

In serious cases of domestic violence, criminal proceedings also prevail over any civil judicial proceedings related to the matter, i.e. the latter are suspended until the criminal court issues its judgement[footnoteRef:25]. [25:  Article 40, CPR.] 

[bookmark: _Toc409791249]Training/vetting of professionals
As stated before, family courts exist only in certain regions, therefore not all judges dealing with family matters involving children are specialised in these topics. As a consequence judges, prosecutors or court clerks who deal with all civil issues, including family matters, are not required to have a specific training on how to deal with children and are not subject to regular vetting. Bar Associations also provide specific training on family law and child protection issues – however, such training is not mandatory. Other professionals involved in the protection of children's rights can also receive non-mandatory training on child protection issues.
[bookmark: _Toc409791250]Cooperation of professionals working with children
One of the specific goals of the National Strategic Plan for Childhood and Adolescence is to improve policies regarding children. The ‘National Strategic Plan for Childhood and Adolescence’ aims to facilitate cooperation among different Ministries dealing with children issues in order to enhance national and regional childhood's policies. 
Nevertheless, the National Plan for Childhood and Adolescence does not contain any specific or concrete measure to encourage professionals dealing with children to coordinate their activities. Within family courts, judges may request the advice of psychologists or social workers in their technical teams for certain issues.
[bookmark: _Toc409791251]General approach towards children under civil law: definition of child, principle of evolving capacities, best interests of the child, principle of non-discrimination
[bookmark: _Toc409791252]Definition of the child
There is no specific definition of the term ‘child’ under national law with respect to civil judicial proceedings. The Constitution[footnoteRef:26] and the CC[footnoteRef:27] establish the age of 18 as the legal age, therefore people under 18 are considered as children. The LPM is also applicable to people under 18 years of age[footnoteRef:28]. Although, in general, the civil legislation does not differentiate between children according to their age, there are certain provisions that will only apply to children once they reach a certain age or level of maturity, for example to act as a witness or to be interviewed in a divorce proceeding[footnoteRef:29].  [26:  Article 12, Spanish Constitution.]  [27:  Article 315, CC.]  [28:  Article 1, LPM.]  [29:  Articles 361 and 770, CPR.] 

[bookmark: _Toc409791253]The child’s best interests
The CPR does not refer specifically to the main principles or objectives of children´s involvement in civil judicial proceedings. However, according to the Constitution, State authorities must ensure the protection of children's rights. The LPM[footnoteRef:30] recognises the evolving capacity of children to progressively exercise their rights; and provides that respect for their best interests constitutes a primary consideration prevailing over any other possible interests. Spain has ratified the UN Convention on the Rights of the Children and is a member of the Council of Europe (CoE), therefore the guidelines of the Committee of Ministers of the Council of Europe on child-friendly justice must be respected. [30:  Articles 2 and 11.2(a), LPM.] 

The ‘child’s best interests’ is an indefinite legal concept under Spanish legislation, defined by the judiciary on a case-by-case basis[footnoteRef:31]. There are no binding rules on how judges must determine the best interests of children involved in civil judicial proceedings. Thus, this determination is made through a subjective assessment based on the testimonies heard and the knowledge and experience obtained during the proceedings, bearing in mind the specific characteristics and context of each case[footnoteRef:32]. Family court judges should have a comprehensive academic training, not only legal, but also in other disciplines such as child psychology. Since ordinary civil court judges dealing with proceedings involving children lack this special training, they may use specialist child psychologists or children’s social workers to determine what is best for the child[footnoteRef:33]. [31:  Martín Hernández, J., Intervention against children’s abuse; a revision of the system of protection (La intervención ante el maltrato infantil, una revisión del sistema de protección), Edit. Pirámide, Madrid, 2005, p. 24. ]  [32:  Seijas Quintana, J. A., ‘Consequences of separation and divorce’ (Consecuencias de la separación y el divorcio), Actualidad Civil, (núm. 29/ 14–20 july 1997, Vol III),  p. 642. ]  [33:  Varela García, C., ‘Comments on the Law of Protection of Minors: principles and norms of conflict’ (Comentarios a la Ley Orgánica 1/1996, de 15 de enero de Protección Jurídica del Menor: principios programáticos y normas de conflict), Actualidad Civil, núm. 12/ 17-23 March 1997, Vol I), p. 264.] 

The following are some of the issues that judges may take into account when assessing the best interests of a child in a case[footnoteRef:34]:  [34:  Rivero Hernández, F., The interest of children (El interés del menor), ( Editorial Dykinson, 2007)  203-205.] 

The satisfaction of the child’s basic material and spiritual needs.
The child´s wishes according to his/her maturity.
The maintenance of the child´s material and spiritual status.
The age and sex of the child.
The possible physical and psychological effects that any changes may have on the child.
An analysis of the child´s expectations for the future.

[bookmark: _Toc409791254]The child’s dignity, right to express his/her views and evolving capacity
The right to dignity is recognised by the Spanish law to all human beings, without making any differentiation on the basis of age[footnoteRef:35]. [35:  Article 10, Spanish Constitution.] 

Following the international and European treaties which guarantee the protection and promotion of children´s rights, the LPM[footnoteRef:36] recognises the right of children to be heard and to express views in civil judicial proceedings. No statutory limits for expressing views are set in the Spanish legislation, but the judicial authority can deny a child’s right to be heard through a reasoned opinion reported to the Prosecutor[footnoteRef:37]. Additionally, there are no specific rules, guidelines or protocols that concretely specify the means to exercise this right effectively[footnoteRef:38]. [36:  Article 9, LPM.]  [37:  Article 9.3, LPM.]  [38:  See footnote 15, Report Save the Children, p. 70.] 

As pointed out above, although the LPM recognises children as holders of rights with a progressive ability to exercise them, this evolving capacity is not expressly defined or developed in the legislation on civil judicial proceedings. The special measures applying to children established in Spanish civil laws are general and addressed to persons under 18 years old, with minor exceptions[footnoteRef:39], therefore it is at the judge’s discretion to assess the maturity and capacity of a child to express his/her views. [39:  Article 361, CPR establishes that children under 14 years of age will give a statement as witnesses in a civil proceeding if the judge considers that the child has the maturity to give a thruthful statement. Moreover, Article 770.4 allows children above 12 to be interviewed in divorce, legal separation and nullity trials while children below 12 years of age can be interviewed if the judge considers they are mature enough.] 

[bookmark: _Toc409791255]Non-discrimination
The Spanish Constitution recognises the equality of Spanish citizens before the law[footnoteRef:40] and the right of everyone to access justice and exercise his/her rights in equality[footnoteRef:41]. Therefore, there is a general rule on equality of the parties involved in civil judicial proceedings, but there is no specific rule regarding children. [40:  Article 14, Spanish Constitution.]  [41:  Article 24, Spanish Constitution.] 

Apart from this, the LPM and the CC[footnoteRef:42] establish the obligation of the Spanish State to protect all children within its territory, which also includes unaccompanied migrant children and asylum seekers. Consequently, a foreign child who accesses Spanish territory must be afforded the same legal protection as Spanish national children. Furthermore the right of all children to education, health assistance and other public services is also protected[footnoteRef:43]. [42:  Article 1, LPM and Article 9.6, CC.]  [43:  Article 10.3, LPM and Articles 9 and 12 of the Law on the rights and freedoms of foreign citizens in Spain and their social integration (Ley Orgánica 4/2000, de 11 de enero, sobre derechos y libertades de los extranjeros en España y su integración social), 11 January 2000.] 

Regarding children with disabilities and Roma children involved in judicial civil proceedings, no specific legislation has been identified.
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Could you specify what are the statute of limitations for actions related to events which happened when the person was a child. Is it possible for the child turned adult to initiate still proceedings related to those events?
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[bookmark: _Ref260582416][bookmark: _Toc401222931][bookmark: _Toc401231484][bookmark: _Toc350439425][bookmark: _Ref225699717][bookmark: _Ref225757900][bookmark: _Ref225763794][bookmark: _Ref225924848][bookmark: _Ref227300210][bookmark: _Ref366658269][bookmark: _Ref366658284][bookmark: _Ref366658443][bookmark: _Ref366658666][bookmark: _Ref366658784][bookmark: _Ref366658818][bookmark: section31][bookmark: _Toc409791257]The child as an actor in civil judicial proceedings 
The child as a plaintiff
In general, children, as holders of rights, have the capacity to be a party to civil judicial proceedings. However they have no capacity to act as parties and therefore the participation of a legal representative is required[footnoteRef:44] at all stages of civil judicial proceedings, from the moment a claim is lodged to the final ruling. Children are represented by their parents[footnoteRef:45] or guardians[footnoteRef:46] in order to bring a case in domestic courts concerning their rights[footnoteRef:47]. Guardians need judicial authorisation in order to bring an action on behalf of the child whereas such a requirement does not exist for parents[footnoteRef:48]. [44:  Articles 6 and 7, CPR. ]  [45:  Article 162, CC.]  [46:  Articles 222 and 267, CC.]  [47:  Articles 2 and 7.1, CPR.]  [48:  Article 271.6, CC.] 

Guardians are appointed by the judicial authority. Guardians can be appointed from persons indicated by the child, the spouse living with the child, the parents, persons designated by the parents in their will or the parents’ ancestors or siblings. The judge does not have to follow this order and can decide to appoint any of them, bearing in mind the best interests of the child[footnoteRef:49]. [49:  Article 234, CC.] 

When there is a conflict of interest between parents and child, the parents will not be able to legally represent their child. Therefore the judge, either on his own initiative or at the request of the prosecutor[footnoteRef:50], will appoint a legal defence counsel (defensor judicial) to safeguard the child’s best interests[footnoteRef:51].  [50:  Jugment of the Spanish Supreme Court, STS 7 of November 2002 (STS 7393/2002).]  [51:  Articles 163 and 299, CC. ] 

Children exercise legal actions regarding filiation and declaration of paternity/maternity through their legal representatives or the prosecutor[footnoteRef:52]. [52:  Article 765, CPR. ] 

No specific measures have been identified that facilitate children in exercising their right to bring a civil case before the courts.
When children reach the age of 18, parental care rights or guardianship automatically cease. This means that they acquire full capacity to act and become fully responsible for their statements and will. Therefore, when a child attains the age of 18 during a civil judicial proceeding, he/she automatically has the right to continue the proceedings on his/her own.
[bookmark: _Toc409791258]Emancipation of children
Children who are 16 years of age and above can be emancipated in one of the following three ways[footnoteRef:53]: [53:  Articles 314 and ff, CC.] 

By the authorization of the person holding the parental authority or guardianship.
Through marriage.
By judicial authorization, at the request of the child: when the parent holding parental authority marries another person; when parents do not live together; or when there is a serious obstacle to the exercise of the parental authority.

Emancipation allows children to govern their property as if they were adults. Emancipated children have the same capacity to act as adults, including the capacity to participate in civil judicial proceedings in their own right without a legal representative. As an exception, emancipated children need the agreement of their parents or guardian for the following acts[footnoteRef:54]: [54:  Article 323, CC.] 

Asking for a loan, selling real estate property or being subject to taxes.
Using and having access to very high-value goods, a concept which is defined by the judicial authority on a case-by-case basis.
Accepting a legacy or asking for its division.

Therefore, apart from the exceptions mentioned above, emancipated children can conclude contracts in the same way as adults and therefore bring cases before the civil courts in their own right on the basis of these contracts.
[bookmark: _Toc409791259]Contractual disputes
Under Spanish law[footnoteRef:55] a contract is valid if it meets three requirements: 1) the parties grant their consent; 2) the contract has a real object; and 3) consideration is provided. As a general rule, non-emancipated children cannot give their consent and therefore cannot conclude contracts[footnoteRef:56] without their legal representative. Nevertheless, it is a social reality that children in their daily life have to conclude certain contracts (e.g. buy a bus ticket) and therefore the law provides that such contracts are not directly void but avoidable[footnoteRef:57]. The main difference between these two concepts is that a void contract does not have any effect from the moment of its conclusion and it is not necessary for a court to declare its invalidity. Thus, the contract will be valid if the child is considered to be able to grant his/her consent, considering his/her age and development and bearing in mind the nature and object of the contract. On the other hand, avoidable contracts produce effects and thus courts must declare them void to prevent their legal effects. In these cases, children’s legal representatives are entitled to bring the action to declare the contract void on their behalf. A judge can also declare that a contract concluded by a child is void, if this is for the best interests of a child, even if there is no evident damage[footnoteRef:58].  [55:  Article 1261, CC.]  [56:  Article 1263, CC.]  [57:  Article 1300, CC.]  [58:  Articles 1300 and ff, CC.] 

[bookmark: _Toc409791260]Employment disputes
Children under 16 years of age are not allowed to work in Spain. Emancipated children between the ages of 16 and 17, inclusive, can conclude employment contracts on their own. Non-emancipated children of the same ages (i.e. between 16 and 17, inclusive) can conclude employment contracts after obtaining the consent of their parents, guardians or the institution in charge of their care[footnoteRef:59]. Those children above 16 who have signed an employment contract have the capacity to bring a claim on their own and act as a party to proceedings concerning the rights and interests arising from their contracts, any social security-related issues or issues concerning their union’s rights[footnoteRef:60]. [59:  Article 7.b), Workers’ Statute.]  [60:  Article 16.2 and 3, LPR.] 

It is worth noting that labour judges can start a proceeding on their own initiative (ex officio)[footnoteRef:61].  On the contrary, commencement of civil judicial proceedings is at the parties’ initiative since the parties have the object of the litigation at their disposal[footnoteRef:62]. Furthermore, in labour law proceedings regarding discrimination at work or occupational accidents, the burden of proof is on the defendant[footnoteRef:63], contrary to civil judicial proceedings where the burden of proof lies with the plaintiff[footnoteRef:64]. [61:  Articles 148 and ff, LPR]  [62:  Articles 148 and ff, LPR.]  [63:  Article 96, LPR.]  [64:  Article 217, CPR.] 

The child as a defendant
The same rules as for child plaintiffs apply with respect to the capacity of child defendants to represent themselves in any civil judicial proceedings they may be involved in.
Concerning contractual disputes, when a contract concluded by a child is valid, the child must fulfil his/her obligations[footnoteRef:65]. A child breaching a contract is fully liable and will have to compensate the other party with his/her own property[footnoteRef:66]. [65:  Articles 1156 and ff, CC.]  [66:  Article 1911, CC.] 

In cases of torts, there is no specific law on the responsibility of children who, by their actions or omissions, have caused damage. Accordingly the general provisions on torts will apply to children and adults alike[footnoteRef:67]. Thus, children who through their acts or omissions cause damage by fault or negligence, are obliged to repair the damage caused. Since fault or negligence are required to be shown, only children with a certain level of maturity and with a full understanding of their wrong-doing or omission will be responsible which means that young children cannot be held liable for any damages they may have caused[footnoteRef:68]. It is at the court’s discretion to determine whether the child has or not a full understanding of his/her actions or omissions. Moreover, the law[footnoteRef:69] provides for a joint responsibility of children and their parents or guardians for torts to ensure that victims eventually receive a remedy and that the fact that children may not have assets of their own is not used as grounds not to be compensated. Accordingly, victims can address their claims directly against parents or guardians of the children who have damaged them.  [67:  Article 1902, CC.]  [68:  Lopez Sanchez C. Civil liability of children (La responsabilidad civil del menor) (Librería-Editorial Dykinson, 2001), p. 251.]  [69:  Article 1903, CC. Please note that althought the last paragraph of Article 1903 establishes the cessation of the resposibility of the parents and guardians when they demonstrate they showed the diligence a bonus pater familias would have shown to prevent the damage, the Supreme Court has in some cases ruled that when a child has caused a damage and can be objectively and subjectively accused, parents/guardians will be responsible regardless of whether they have breached their duty to watch them. (Judgments of the Spanish Supreme Court, STS, 22.09.1992 (RJ 1992/7018); STS 23.02.2010 (appeal 1697/2005).] 

The child as a witness
Children 14 years of age and above can participate in civil judicial proceedings as witnesses[footnoteRef:70]. Children below 14 years of age may act as witnesses in civil judicial proceedings if the judge considers that their level of development allows them to testify truthfully. In any case, children acting as witnesses, unlike adults, are not required to take an oath or promise to tell the truth[footnoteRef:71]. [70:  Article 361, CPR.]  [71:  Article 365, CPR.] 

A child does not need the consent of his/her parents or guardians to participate in a civil judicial proceeding as a witness. It is important to note that in civil judicial proceedings unlike in criminal ones, witnesses are invited by the parties to testify in court. Therefore, if a child refuses to appear before the court, neither the judge nor the parties can oblige him/her to do so.
The child in any other role

[bookmark: _Toc409791261]Divorce/legal separation
In cases of divorce or legal separation, children of 12 years of age and above will be heard by the judge if he/she considers that the child’s statement will help to resolve the dispute. Children below that age may be heard only if the judge considers that they have sufficient judgement to do so[footnoteRef:72]. It is worth noting that, in cases of divorce/legal separation, children are never examined as witnesses – to avoid putting them in a situation of having to speak against one of their parents. Hence, the child may be heard, but not as a witness. Therefore, they can only be heard by the judge – who can be accompanied by his/her technical team, to express their opinion when the judge considers it important[footnoteRef:73]. This measure aims at preventing the children from feeling responsible for the way the family dispute is resolved. [72:  Article 770, CPR.]  [73:  Article 770.3, CPR.] 

[bookmark: _Toc409791262]Child protection cases
As discussed in Section 2, regional public administrations exercise guardianship over vulnerable or abandoned children[footnoteRef:74]. These authorities must inform the public prosecutor and the children’s parents/guardians about the situation of the child in order to decide the measures to be taken, e.g. foster care (with a family or in a residential institution or foster care before adoption). It is therefore the regional administration (through its social services) that identifies situations where children are in need of protection and which initiates and carries out the relevant child protection proceedings. Parents and guardians who are not able to take care of their children because of difficulties can also ask the regional administration to exercise custody over their children for a certain period of time. The prosecutor will oversee these proceedings.  [74:  Articles 12 and ff, LPM.] 

As stated in Section 2, these proceedings are purely administrative, and courts are not involved at all.  Nevertheless, administrative decisions on the protection of children can be appealed before civil courts[footnoteRef:75]. [75:  Articles 779 and ff, CPR.] 

[bookmark: _Toc409791263]Guardianship
Non-emancipated children who are not subject to parental authority and abandoned children[footnoteRef:76] must be appointed a guardian[footnoteRef:77]. The court (on its own initiative), the child’s relatives and any person knowing about children in these situations can request the judicial authority to appoint a guardian[footnoteRef:78] among those people established by law[footnoteRef:79].  [76:  In cases of abandoned children the public institution taking care of them will exercise the guardianship, according to Article 239, CC. Nevertheless, the judicial authority can also appoint the children’s relatives as guardians. ]  [77:  Article 222. 1 and 4, CC.]  [78:  Articles 229 and 230, CC.]  [79:  Article 234, CC . According to this article the judge will choose the guardian among the following people in this order: 1. The spouse living with the child; 2. The parents themselves; 3. The person designated by the parents in their will; and 4. The descendent, ancestor or sibling decided by the judge.] 

In order to appoint a guardian, judges must hear children older than 12 years old; the opinion of younger children will be heard if the court considers that they have the necessary judgement[footnoteRef:80]. Nevertheless, the child’s opinion is not binding as happens in cases of adoption.  [80:  Article 231, CC.] 

The public prosecutor oversees the way the guardian exercises his/her obligations and can always request the guardian to provide information regarding the situation of the child[footnoteRef:81]. [81:  Article 232, CC.] 

It is worth noting that children can ask judges to remove the guardian from his/her appointment when there is a cause for disqualification or failure to fulfil obligations[footnoteRef:82]. Additionally, when children consider that their rights have not been respected they can ask the public prosecutor to proceed to the relevant actions in order to remedy the damage caused[footnoteRef:83]. [82:  Article 248, CC.]  [83:  Article 10, LPM.] 

[bookmark: _Toc409791264]Adoption
In adoption cases, children 12 years of age and above must express their consent in order for the adoption to be concluded[footnoteRef:84]. This means that their opposition or lack of consent nullifies the adoption. Judges must hear children under 12 years of age if they consider that they have sufficient judgement; however, the child’s opinion in that case is not binding[footnoteRef:85]. It is important to note that adoptions are confirmed by a final judicial decision which cannot be challenged[footnoteRef:86]. [84:  Article 177.1, CC.]  [85:  Article 177.3, CC.]  [86:  Article 176, CC.] 

[bookmark: _Toc409791265]Precautionary measures
In cases of family disputes (e.g. divorce or legal separation proceedings), when there is no agreement between the parents, the judge will grant parental care rights to one of them and in exceptional circumstances to grandparents, relatives or public institutions. In case there is a risk of abduction by one of the parents, the judge may also adopt certain precautionary measures like the prohibition to leave the country[footnoteRef:87]. [87:  Article 103.1, CC.] 

In cases of filiation, the judge may impose precautionary measures to protect children’s property when necessary[footnoteRef:88]. [88:  Article 768, CPR.] 

Children as interveners
As a general rule any person with a direct and legitimate interest in a pending civil proceeding can request to join it either as a plaintiff or as a defendant[footnoteRef:89]. If the judge grants their request they will become a party, either a plaintiff or a defendant. The law does not provide any specific regulation regarding children, thus, the same rules as in the case of child plaintiffs/defendants apply. [89:  Article 13, CPR.] 

[bookmark: _Toc338234111][bookmark: _Toc350439426][bookmark: _Toc409791266]Provision of information 
[bookmark: _Toc409791267]General procedural rules applicable to children involved in civil judicial proceedings regardless of their role
Children have the right to request, receive and use information and to receive from the public administration adequate assistance to effectively exercise their rights[footnoteRef:90]. Nevertheless, there is no specific provision on how to ensure that children receive information before, during and after any civil judicial proceedings in which they are involved. This normally remains in the private sphere with the parents or guardian providing them with information[footnoteRef:91]. Consequently it is possible that parents or guardians do not provide children with proper information or even with any information at all. There is no rule stating how parents, guardians or legal representatives have to inform children about the civil proceedings in which they are involved.  [90:  Articles 5 and 10, LPM.]  [91:  See footnote 15, Report Save the Children, p. 70.] 

There is no specific legal provision enabling children to request directly, or through their legal representatives, information on the development of proceedings. In practice, judges, prosecutors and specialised teams of psychologists and social workers, involved in the civil judicial proceeding, should inform children, although this is not provided for in legislation. As already stated, it is generally the parents or relatives who provide children with the information[footnoteRef:92]. [92:  Information gathered through interview with a stakeholder (lawyer).] 

No specific measures are in place for children resident in other Member States to ensure their rights and best interests are protected.
Since the protection of children is a regional competence, each Spanish region has its own institutions and services for children and therefore access to information or material containing legal information may vary from region to region. However, no rules on providing children with child-friendly information have been identified.
The LPM recognises a series of rights for children and means to exercise them, including receiving assistance from the public administration. However, it does not articulate how children are informed about their rights (and especially about their right to seek remedy if their rights are violated) and about any available support services[footnoteRef:93]. [93:  Article 10, LPM.] 

The child as plaintiff/defendant
All court procedural documents (resolutions, summons, subpoenas) are communicated to the parties involved in the proceedings either as plaintiffs or as defendants[footnoteRef:94]. Since children can be parties to civil judicial proceedings they must also be served with all the information related to it. However, as children in principle do not have the capacity to act, it will be their legal representatives (parents/guardians) who, acting on their behalf, will be served with the relevant procedural documents.  [94:  Article 150, CPR.] 

Regarding labour disputes arising from employment contracts, since children have the capacity to act on their own without a legal representative they can also be served with all information concerning the judicial proceeding, e.g. subpoenas, judgements and other notifications, in the same way as adults[footnoteRef:95]. [95:  Article 53, LPR.] 

The child as a witness
As stated before, children of 14 years of age and above, as well as children who are below 14 and who are considered by the court as having sufficient judgement, can testify as witnesses in civil judicial proceedings and thus can be served with subpoenas directly[footnoteRef:96]. [96:  Article 160, CPR.] 

Children acting as witnesses will be informed of the implications of giving testimony in the same way as adults are, i.e. by the court. However unlike adults, child witnesses are not obliged to take an oath or promise to speak the truth[footnoteRef:97]. [97:  Article 365, CPR.] 

The child in any other role
[bookmark: _Toc409791268]Divorce/legal separation
There is no clear legislation on how to guarantee the right of children to be informed about the development of divorce or legal separation proceedings between their parents. In practice, judges and prosecutors will inform children of the reasons for the proceeding and its development when they are interviewed but there are no specific rules on this. When a judge decides to interview a child in a divorce/separation proceeding, he/she will inform the parties, i.e. the parents, in this regard. 
[bookmark: _Toc409791269]Adoption
According to the law, children 12 years of age and above old must give their consent to their adoption[footnoteRef:98], which implies that they must be previously informed about it. However, the law does not state how children are informed about the adoption proceedings and their implications. The adoption request is submitted to the Service on Protection of Children, which is a regional administrative authority and which will then be submitted to the judicial authority for approval.  [98:  Article 177.1, CC.] 

[bookmark: _Protection_of_the][bookmark: _Toc338234112][bookmark: _Toc350439427][bookmark: _Toc409791270][bookmark: _Toc346714785][bookmark: _Toc346714786][bookmark: _Toc346714787][bookmark: _Toc338234113]Protection of the child’s private and family life
[bookmark: _Toc409791271]General procedural rules applicable to children involved in civil judicial proceedings regardless of their role
[bookmark: _Toc409791272]Disclosure of the child’s identity
All children have the right to their honour and their personal and family privacy, including the inviolability of their family home and correspondence, as well as the privacy of communications and image[footnoteRef:99]. In addition, the Journalists’ Code of Ethics also guarantees the respect of children’s right to privacy[footnoteRef:100]. This means that children have the right not to have their photos and name published even if they are involved in judicial proceedings. Nevertheless, children can consent to the publication of this information if they are mature enough, as determined by the public prosecutor or the judge. If children are not considered mature enough, it is their legal representative who must give his/her consent to the public prosecutor. Where the public prosecutor opposes the decision of the legal representatives, the judicial authority will decide whether to allow publication of the child’s personal information[footnoteRef:101]. When children’s rights are violated, the public prosecutor will request precautionary measures and can seek compensation on behalf of the child, regardless of the legal actions that the child’s legal representatives take (see also Section 3.1[footnoteRef:102]). [99:  Article 4, LPM.]  [100:  Article 4.d, Code of Ethics of the Spanish Federation of Journalists (Código deontológico).]  [101:  Article 3, Law on civil protection of the right to honor, personal and family privacy (Ley Orgánica 1/1982 de 5 de mayo, de protección civil del derecho al honor, a la intimidad personal y familiar, y a la propia imagen).]  [102:  Article 4.2, LPM.] 

[bookmark: _Toc409791273]Publicity of trials and obligation of confidentiality
As a general rule, civil judicial proceedings are held in public[footnoteRef:103]. Nevertheless, this constitutional provision can be subject to limitations when children are involved. Thus, the court can impose the duty of confidentiality in order to preserve the child’s privacy and avoid any unnecessary interference with his/her private life[footnoteRef:104].  [103:  Article 120, Spanish Constitution.]  [104:  Articles 9.2 and 12, LPM; Article 754, CPR.] 

It is also important to note that, beside the procedural rule described above, all professionals working with and for children in civil judicial proceedings, including judges, lawyers, prosecutors, psychologists and social workers, are bound by their Codes of Ethics to respect professional secrecy.
Labour law proceedings, as a general rule are held publicly[footnoteRef:105]; the law does not provide for a possibility to hold them in camera. Furthermore, in labour law proceedings the judge first pronounces the judgement orally and then it is served to the parties in writing if the parties so request[footnoteRef:106], contrary to civil judicial proceedings where the judgement is only served to the parties in writing[footnoteRef:107].  [105:  Article 120, Spanish Constitution.]  [106:  Article 50, LPR.]  [107:  Article 208, CPR.] 

[bookmark: _Toc409791274]Publication of court judgements
As a general rule, court judgements/orders must include the names of the parties, even if they are children, the name of the legal representatives acting on their behalf as well as of their lawyers[footnoteRef:108]. Similarly, in general any person can access court judgements, but access to them can be restricted when the rights of vulnerable persons, like children, may be affected[footnoteRef:109]. However, the personal data of any persons involved in the judicial proceedings, including witnesses, which are published in the court judgement, are deleted before they are distributed in public in order to protect those persons’ right to privacy[footnoteRef:110]. The Centre of Judicial Documentation[footnoteRef:111] (Centro de Documentación Judidial, Cedoj) is in charge of collecting all Spanish court judgements, eliminating all personal data and disseminating them in public through its website. Once the judgement is available on the website any person can access it. [108:  Article 209, CPR.]  [109:  Article 266, Law on the Judiciary (Ley 6/1985, de 1 de Julio Organica del Poder Judicial).]  [110:  Article 5 bis, Resolution 5/1995 on access-related aspects of judicial proceedings (Reglamento 5/1995, de 7 de junio, de los Aspectos Accesorios de las Actuaciones Judiciales).]  [111:  The Cedoj is part of the General Council of the Judiciary which mandate includes the official publication of judgments (Article 107.10, Law on the Judiciary).] 

Parties involved in the proceeding, including children, cannot control who accesses the judgements once they are made public, especially since they are available online. 
[bookmark: _Toc409791275]Remedies in cases children’s right to privacy is violated 
The law enables persons, regardless of their age, to bring actions to administrative authorities, ordinary civil courts and the Constitutional Court when their right to privacy has been violated[footnoteRef:112]. When the person whose right to privacy has been violated is a child, the public prosecutor will be entitled to bring any legal action on his/her behalf and will immediately request precautionary measures and compensation for the damage caused (see Section 3.1). Children’s legal representatives are also entitled to take action on their behalf[footnoteRef:113].  [112:  Articles 18 and 19, Law on Data Protection (Ley Organica 15/1999 de 13 de diciembre de Proteccion de datos de caracter personal); Article 9, Law on civil protection of the right to honor, personal and family privacy.]  [113:  Article 4.4, LPM.] 

When violations to the right to privacy constitute a criminal offence, children may bring criminal charges through their parents/guardians. The public prosecutor is also entitled to bring criminal charges.
The child as a plaintiff/defendant
The general rules as indicated above apply. In addition, it should be noted that parties, children or adults, in principle can have access to the court files. However, since children lack the capacity to act (see Section 3.1), it is their parents/guardian who will be able to exercise this right on their behalf.
The child as a witness
The general rules as indicated above apply. In addition, as mentioned in Section 3.1, children have the right to refuse to testify in civil judicial proceedings, including in cases where they are asked to testify against their parents. This could be considered as a measure which helps prevent any adverse consequences civil judicial proceedings could have on family relations.
The child in any other role
The general rules as indicated above apply. With respect to the publicity of trials, in certain civil judicial proceedings where children essentially constitute the ‘subject’ of the case (e.g. divorce, filiation or capacity) judges can, on their own initiative or at the request of a party, decide to hold the hearing behind closed doors, in order to protect the child's best interests[footnoteRef:114]. In addition, children are never examined as witnesses in cases of divorce and legal separation, as this could have negative implications on their relationship with their parents.  [114:  Article 754, CPR.] 

[bookmark: _Protection_from_harm][bookmark: _Toc350439428][bookmark: _Toc409791276]Protection from harm and ensuring a child-friendly process 
The child as a plaintiff/defendant
There are no specific rules concerning the commencement of civil judicial proceedings without undue delay for cases involving child plaintiffs/defendants. No rules on child-friendly measures in civil jurisdiction have been identified either. Since children do not have the capacity to act as a party, they will not be present and testify at trial. Their legal representatives will act on their behalf[footnoteRef:115]. With respect to the possibility of holding trials behind closed doors please see Section 3.3. [115:  Article 7, CPR.] 

Spanish legislation does not require civil judicial proceedings involving children to be adapted to their pace and attention span. Similarly, there are no measures in place to protect children in a courtroom from images or information that may be harmful to their welfare. Indeed, any such measures are dependent on the discretion of judges and other professionals who are involved in the proceedings. 
In civil judicial proceedings (excluding proceedings on family disputes), claimants may request to the court the imposition of precautionary measures. These measures may also be ordered by the judge on his/her own initiative[footnoteRef:116]. Children cannot request the court to order precautionary measures in their own right and they need the assistance of their legal representatives[footnoteRef:117]. [116:  Articles 721 and ff, CPR.]  [117:  Article 7, CPR.] 

The child as a witness
Children may act as a witness from the age of 14; if they are younger they must be considered as having sufficient judgement[footnoteRef:118] (see also Section 3.1). As a general rule, in case of sickness or living at a distance, witnesses are allowed to testify from their homes or at the nearest court[footnoteRef:119] and through videoconference or another similar system[footnoteRef:120]. Since the law does not provide any specific measures for children, these general rules will apply to them in the same way as to adults.  [118:  Article 361.2, CPR.]  [119:  Articles 364 and 169.4, CPR.]  [120:  Articles 229.2 and 230.1, Law on the Judiciary.] 

Children are interviewed by the judge who can be assisted by a judicial technical team of psychologists and social workers[footnoteRef:121]. It is also possible that the interview is carried out exclusively by the experts and not by the judge, if examination of the child by the judge could be detrimental to his/her development[footnoteRef:122].  [121:  Article 9.2, LPM; Article 770.5, CPR.]  [122:  Judgment of the Constitutional Court, STC 163/2009, de 29 de junio (SP/SENT/467731).] 

The child in any other role
Proceedings on family matters (e.g. divorce, filiation and capacity) are conducted orally[footnoteRef:123] (contrary to other civil judicial proceedings where the first steps of the proceedings are conducted in writing) and as a priority if children are involved[footnoteRef:124]. Furthermore, it is at the judge’s discretion to hold the hearing in camera to avert any harm or damage to children (see Section 3.3)[footnoteRef:125]. [123:  Oral proceedings are regulated in Articles 437 and following, CPR.]  [124:  Article 753.3, CPR.]  [125:  Articles 138.2 and 754, CPR.] 

Children’s best interests must prevail in any civil judicial proceedings, including in cases of divorce or legal separation. Thus, all authorities must act according to this principle when deciding whether to interview children, even if the interview is requested by the parents or the public prosecutor. In cases of divorce, when a judge decides to hear a child, the interview will be carried out with full respect for the child’s privacy and is confidential[footnoteRef:126]. It is important to note that the judge's decision to hear the child is discretionary; such examination rarely takes place when both spouses mutually agree on the terms of the divorce or legal separation, to avoid imposing unnecessary burden or hardship on children. The legislation does not foresee the possibility for a child to submit a written declaration as he/she does not have procedural capacity. Besides these provisions, no other provisions aimed at minimising the burden or hardship imposed upon children during civil judicial proceedings have been identified. [126:  Article 770.4, CPR.] 

The law does not provide for any specific measures when a judge interviews a child but in practice the interviews will be conducted in privacy and in a friendly environment, e.g. in the judge's chambers or somewhere else decided by the judge. The judge may also not wear his/her robe in order to create an atmosphere of trust. The prosecutor or other specialists (like psychologists or social workers) may participate in the interview but this will be decided by the judge. Other adults, like the child’s parents or lawyers will not be allowed to attend the interview since this could make the child feel uncomfortable and intimidated[footnoteRef:127].  [127:  Information gathered through interview with a stakeholder (lawyer).] 

In cases of divorce or legal separation, judges can impose precautionary measures, even before the oral proceeding starts such as temporary child custody[footnoteRef:128], forbid the parents from leaving the country[footnoteRef:129], prohibit the issuance of a passport for the child[footnoteRef:130] or impose a requirement for a judicial authorization to change the child’s residence/address[footnoteRef:131]. Parents can request these measures[footnoteRef:132]; however, the judge on his/her own initiative[footnoteRef:133] and the prosecutor[footnoteRef:134] are also entitled to order or apply them. In highly conflictual divorce cases involving domestic violence, the Law against gender violence, provides for certain measures like the suspension of the parental authority and custody and the suspension of contact with one or both parents in order to remove the children from any kind of domestic violence[footnoteRef:135]. It is important to note, however, that in view of the criminal nature of this law, these measures will be imposed by a criminal court.  [128:  Article 103.1, CC.]  [129:  Article 103.1.a), CC.]  [130:  Article 103.1.b), CC.]  [131:  Article 103.1.c), CC.]  [132:  Articles 770.1, 771 and 773, CPR.]  [133:  Article 103, CC and Article 774.4, CPR.]  [134:  Article 775, CPR.]  [135:  Article 61 and ff, Law against gender violence (Ley organica 1/2004 de 28 de diciembre, de Medidas de Protección Integral contra la Violencia de Género).] 


[bookmark: _Protecting_the_child][bookmark: _Toc338234114][bookmark: _Toc350439429][bookmark: _Toc409791277]Protecting the child during interviews and when giving testimony 
[bookmark: _Toc409791278]General procedural rules applicable to children involved in civil judicial proceedings regardless of their role
For information on the powers of a judge to allow children not to testify in order to protect them from harm, please see Section 3.4.
There is no provision in the law on how to conduct interviews with children, regardless of their role in the civil judicial proceedings. It is worth noting that in principle it is child witnesses and children who constitute the ‘subject’ of the proceedings who are interviewed in court. However, both judges and other professionals, e.g. psychologists, must respect children’s rights and their best interests. It is also important to note that being heard in court is a child’s right, not an obligation, regardless of his/her role in the proceedings. The judge will assess case-by-case whether to hear him/her according to his/her capacity of discernment. Therefore interviews will be carried out nly if this will not cause any damage to the child[footnoteRef:136]. The judge’s final decision cannot therefore be solely based on the child’s statement[footnoteRef:137] and interviewers have to ensure that children do not feel they are ultimately responsible for the final court decision[footnoteRef:138]. [136:  Articles 9.2 and 9.3, LPM; Article 92.6, CC; Articles 770.4 and 777, CPR.]  [137:  Articles 92.2 and 92.6, CC.]  [138:  Caso Senal, M., ‘Guidelines on how to interview children in family disputes’,(Guía de recomendaciones para la exploración del menor en los procesos de familia), 9 of September 2010.] 

As a general rule, the judge freely determines the admissibility of the evidence provided[footnoteRef:139]. There are no specific provisions on the assessment or admissibility of evidence gathered from interviews with children.  [139:  Article 285, CPR.] 

The right to an interpreter and translator in civil judicial proceedings is recognised as a general rule, but there are no specific rules aimed at ensuring that children effectively receive this assistance[footnoteRef:140]. No rules have been identified on the possibility of children to ask for assistance or support from other professionals; this will be decided by the judge. Legal representatives can ask the judge to interview the child; however, it is at the judge’s discretion to decide on whether the child will be actually examined. [140:  Article 143, CPR.] 

No provisions have been identified limiting the number or length of interviews that judges or other experts may carry out. 
The child as a plaintiff/defendant
The general rules as indicated above apply. Child plaintiffs/defendants are in principle not interviewed in civil judicial proceedings as they are represented by their parents/guardians.
In labour law proceedings child parties can be interviewed as they have the capacity to act (see Section 3.1). If the child or adult party interviewed does not want to answer the questions raised by the other party or by the judge, the judge can freely evaluate the evidence provided by the interviewed party[footnoteRef:141]. [141:  Article 91.2, LPR.] 

The child as a witness
The general rules as indicated above apply. With respect to child witnesses, a Guidance Notice issued by the Attorney General to all Prosecutors dealing with children lays out how to interview child witnesses in both civil and criminal judicial proceedings and as victims of a crime[footnoteRef:142]. Regarding the interviews with child witnesses in judicial civil proceedings, the Attorney General states that children’s best interests must prevail and that interviews must be conducted in such a way that children feel comfortable and calm, respecting their right to privacy and dignity. [142:  Notice 3/2009 of the General Attorney on the protection of children victims or witnesses, 10 November 2009.] 

In labour law proceedings witnesses, child or adults, are examined by the judge orally during the hearing. Parties cannot object to having any witness testify in court – unlike civil judicial proceedings. In any case, before the interview the judge will ask the witness whether he/she is biased towards any of the parties[footnoteRef:143]. [143:  Article 92, LPR.] 

The child in any other role
In cases of family disputes involving children, judges can decide to have the children interviewed if they are 12 years and above. Children can be interviewed if they are below 12 if the judge considers them mature enough. 
Although there are no specific rules on how to conduct these interviews, judges try to create a friendly environment for children. For example interviews can be conducted at the judge’s office or even outside the court; the judge will not wear a robe, etc. (see Section 3.5). The judge can be assisted by his/her technical team (psychologist, social worker) and sometimes the interview will be conducted only by the technical team. Recent case-law recognises that children, instead of being interviewed by the judge, can also be interviewed by the psychological technical team of the court at the request of the judge[footnoteRef:144]. Spanish legislation does not make the presence of the child’s parents, legal representatives or lawyers mandatory in order for a child to be questioned in these types of proceedings. [144:  See footnote 120, Judgment oft he Constitutional Court 163/2009.] 

[bookmark: _Toc338234115][bookmark: _Toc338234116][bookmark: _Toc350439430][bookmark: _Toc409791279][bookmark: _Toc346714791][bookmark: _Toc346714792][bookmark: _Toc346714946][bookmark: _Toc338234117][bookmark: _Toc338234118]Right to be heard and to participate in civil judicial proceedings 
[bookmark: _Toc409791280]General procedural rules applicable to children involved in civil judicial proceedings regardless of their role
Children have the right to be heard and the public administration is obliged to provide them with assistance in order to effectively exercise their rights (see Section 2). Children also have the right to be heard in civil judicial proceedings[footnoteRef:145]. This right is made effective at the judge’s own initiative or at the request of the parties on the basis of an expert opinion by a psychologist, social worker, educator etc.. The judge will guarantee a child's right to be heard, safeguarding his/her best interests, without the interference of other persons, and with the assistance of specialists, if necessary.  [145:  Article 92.2, CC.] 

There is no specific provision to ensure that children receive accurate information on the consequences of participating in proceedings and expressing their opinions or that they are consulted on the manner in which they wish to be heard[footnoteRef:146]. Furthermore, no specific communication techniques are used when questioning children; this is rather left at the judge’s discretion.  [146:  See footnote 15, Report Save the Children, p. 70.] 

Despite the recognition of children’s right to be heard, in family matters it is at the judge’s discretion to realise this right and interview children taking into account their best interests and the need to minimise the impact of civil judicial proceedings on them. In addition, the Spanish Constitutional Court has established that it in divorce proceedings it is not always necessary to have children heard[footnoteRef:147]. [147:  See footnote 120, judgment of the Constitutional Court 163/2009.] 

The child as a plaintiff/defendant
Children have the right to be heard in general, including in civil judicial proceedings, according to their development and the specific characteristics of the case, with full respect of their privacy. As stated in Section 3.1 children can be parties in civil judicial proceedings[footnoteRef:148] but they need a legal representative to participate to them on their behalf[footnoteRef:149]. Parents holding the parental authority will act as the child’s legal representatives[footnoteRef:150] except when there is a conflict of interests, in which case the judge will appoint a legal defender[footnoteRef:151]. If there is conflict of interests with just one of the parents, the other one will be the child’s legal representative.  [148:  Article 6.1, CPR.]  [149:  Articles 2 and 7.1, CPR.]  [150:  Article 162, CC.]  [151:  Article 163, CC.] 

With respect to labour law proceedings, children 16 years of age and above have the right to participate in the process in their own right (see Section 3.1).
In proceedings on a declaration or objection to filiation, both the legal representative and the prosecutor can act on behalf of the child[footnoteRef:152]. [152:  Article 765, CPR.] 

Emancipated children can participate in civil judicial proceedings in their own right and do not need a legal representative[footnoteRef:153] (see Section 3.1). [153:  Articles 163, 169.2 and 323.2, CC.] 

Regarding the communication of rulings to child plaintiffs or defendants, there are no special legal provisions. Rulings are communicated to their legal representatives, as children do not have the capacity to act during the proceedings. 
Concerning steps taken to remove obstacles to access courts for children, in relation to the costs of the proceedings, please see Section 3.7.
[bookmark: _Toc409791281]Limitation periods
With respect to limitation periods, no specific rules have been identified allowing children to pursue their claims only after they have reached the age of 18. However, in paternity recognition cases, the mother of the child or the public prosecutor[footnoteRef:154] can act on the child’s behalf within one year from the moment the filiation relationship is recorded in the Registry. When children reach the age of majority they have one year as well to bring this action. [154:  Article 137, CC.] 

The child as a witness
With respect to the capacity of children to act as witnesses, please see Section 3.1.
Children are not specifically consulted on the manner to be heard; judges safeguard their interests and ensure that they are heard without any interference from others, and in exceptional cases when the judges considers it necessary, with the assistance of experts[footnoteRef:155]. [155:  Article 770.4, CPR.] 

The child in any other role
In certain civil judicial proceedings, e.g. in cases of annulment of marriage, the psychologist of the judicial technical team can explain to the children involved to the proceedings the judicial process and their role in it as well as its consequences[footnoteRef:156]. This information must be communicated in an objective and impartial manner, avoiding any personal assessments that may influence the child to take a position in favour of one of the parents. Furthermore, in divorce proceedings judges on their own initiative or at the request of the prosecutor, the parties, the judicial technical team (e.g. psychologists) can request the examination of children who are 12 years of age and above or, if they are younger if they are considered as having sufficient judgement[footnoteRef:157]. Children can also ask to be heard in their parents’ divorce proceedings. The law further provides that in cases where a petition for consensual divorce has been filed, children can be heard at the request of the judge, the prosecutor, the parties or the child him/herself, if it is necessary and the child has sufficient judgement.  [156:  Mecerreyes Jiménez, J. ‘Examination of evidence in family courts’ (La práctica pericial psicológica en los juzgados de familia). Papeles del Psicólogo nº 43, 1999.]  [157:  Article 770.4, CPR; Articles 156 and 159, CC.] 

Despite the recognition of children’s right to be heard, in family matters it is at the judge’s discretion to realise this right and interview children taking into account their best interests and the need to minimise the impact of civil judicial proceedings on them. In addition, the Spanish Constitutional Court has established that it in divorce proceedings it is not always necessary to have children heard[footnoteRef:158]. [158:  See footnote 120, judgment of the Constitutional Court 163/2009.] 

[bookmark: _Right_to_legal][bookmark: _Toc350439431][bookmark: _Toc409791282]Right to legal counsel, legal assistance and representation
The child as a plaintiff/defendant
As stated in Section 3.1, non-emancipated children can bring a case before the court only through their legal representatives. Legal representatives may be the child’s parents, guardians or others appointed by the court. Representatives in court (procuradores) attend the proceedings on behalf of the parties and lawyers (abogados) represent and defend the parties' interests before the court, except in cases not exceeding €2000. Therefore, it is not possible for anyone, child (represented by legal representative) or adult, to waive their right to legal counsel for cases involving amounts above €2000[footnoteRef:159]. For amounts smaller than €2000, in the case of non-emancipated children the right to legal counsel can be waived only by the child’s parents/guardian. [159:  Articles 23 and 31, CPR.] 

Each party has the right to have a representative in court and a legal counsel of their own choice to attend the proceedings and defend their rights. If the parties do not have sufficient income and request legal aid, they forgo the possibility to choose their court representative and lawyer[footnoteRef:160]. The law does not specify whether children have the right to choose their own lawyer. However, in view of the fact that children do not have the capacity to act and they are represented in all procedural actions by their parents/legal representatives (see Section 3.1), it would seem that it is their parents who choose the lawyers representing them and the child in court. [160:  Article 33, CPR; Article 27, Law on legal aid (Ley 1/1996, de 10 de enero, de Asistencia Jurídica Gratuita).] 

Although children are the holders of the rights at stake, they cannot be considered as fully-fledged clients since they cannot participate in the civil judicial proceedings on their own but need a legal representative (see Section 3.1) to appear for them at court. Only emancipated children have the right to participate in civil proceedings in their own right, in which case they can hire their lawyers and representatives in court on their own. 
Regarding situations where there is a conflict between children and their legal representatives, please see Section 3.1.
In labour law proceedings representation in court by a lawyer is not mandatory, therefore the parties, adults or children, can appear in court on their own[footnoteRef:161]. Trade unions can also represent workers and appear in court on their behalf[footnoteRef:162]; this also applies to child workers as they can belong to a trade union and fully exercise their union rights. [161:  Article 18, LPR.]  [162:  Article 20, LPR.] 

The Spanish legal aid system ensures that those without a minimum income, determined by law, have the right to apply for legal aid in accordance with the Constitution[footnoteRef:163]. Since there are no child-specific provisions, the general rules will apply when children are the applicants/defendants in civil judicial proceedings and labour law proceedings too. Legal aid is awarded when the child’s and his/her family’s assets and gross income does not exceed certain set amounts[footnoteRef:164]. Emancipated children and child workers may access legal aid on their own right whereas non-emancipated children must apply through their legal representatives. [163:  Article 119, Spanish Constitution.]  [164:  Article 27, Law on legal aid.] 

The child as a witness
Witnesses, children or adults, do not have the right to a legal counsel and legal aid.
The child in any other role
Children who participate in civil judicial proceedings as the subject of the relevant proceedings do not have the right to a legal counsel and legal aid.
[bookmark: _Toc346714794][bookmark: _Toc346714795][bookmark: _Toc338234119][bookmark: _Toc338234120][bookmark: _Toc338234122][bookmark: _Toc338234123][bookmark: _Alternatives_to_judicial][bookmark: _Toc350439432][bookmark: _Toc338234124][bookmark: _Toc409791283]Alternatives to judicial proceedings
The child as plaintiff/defendant
There are no specific provisions concerning children’s right to solve civil disputes through mediation instead of having recourse to civil courts; thus the general rules are considered to apply to children and adults alike. 
In general, parties to civil disputes can submit their case to mediation[footnoteRef:165]. In view of the contractual features of mediation it seems that capacity to act is a requirement in order to be able to initiate a mediation procedure[footnoteRef:166]. Thus, children are able to subject any disputes they are involved in to mediation only through their parents/legal representatives (see Section 3.1). No measures are in place to ensure that children are informed and consulted on the opportunity to have recourse to mediation and, in general, to alternative dispute resolution mechanisms. Furthermore, there are no rules regulating children’s involvement in the mediation process, in alternative dispute resolution mechanisms in general or in safeguarding their best interests. [165:  Law 5/2012 on mediation in civil and commercial matters (Real Decreto-ley 5/2012, de 5 de marzo, de mediación en asuntos civiles y mercantiles). This law transposes into Spanish law Directive 2008/52/CE of 21 May 2008 on certain aspects of mediation in civil and commercial matters.]  [166:  Díaz Cappa, J. ‘Mediation involving children. Legal limitations to its application’ (Mediación con menores. Límites jurídicos para su aplicación).] 

In certain family law cases, children can act as a party to the mediation procedure too. Family mediation is a regional competence and whereas the majority of regional laws do not explicitly require that parties be 18 years of age and above, some establish that that children require a legal representative to initiate and directly participate in an ADR procedure[footnoteRef:167].  [167:  See footnote 153, Mecerreyes Jiménez, J., p. 6-7.] 

Civil disputes can also be solved through arbitration, which is regulated in general by the Law on Arbitration[footnoteRef:168] and by specific rules depending on the object in dispute[footnoteRef:169]. The legislation does not refer to cases to which children are parties. However, considering that the consent of both parties is mandatory to have recourse to arbitration and that children cannot give their consent without their parents or legal representatives, it is deduced that children cannot subject a case to arbitration in their own right. Moreover, since parents/legal representatives act on behalf of their children, the agreement reached by them will be considered as concluded by the child and, as a consequence, the child will not be able to directly challenge it. [168:  Law 60/2003 on Arbitration (Ley 60/2003, de 23 de diciembre de Arbitraje).]  [169:  Law 26/1984 on protection of consumers and users (Ley 26/1984, de 19 de julio, General para la Defensa de los Consumidores y Usuarios).] 

It is worth noting that any agreement reached in arbitration is binding and prevents access to courts[footnoteRef:170]. [170:  Article 11.1, Law on Arbritration.] 

Recourse to conciliation is a mandatory first step in order to have access to labour law proceedings[footnoteRef:171]. If this requirement is not fulfilled, the judicial proceeding will not commence. This conciliation is conducted by an administrative authority and if an agreement is reached, it can be executed even without being approved by a court[footnoteRef:172]. If the plaintiff, child or adult, does not attend the mandatory conciliation, the claim will be dismissed and there will be no possibility to bring a claim to court. If the defendant, child or adult, does not attend the conciliation session, this will be noted in the certificate of conciliation and at the judicial stage the judge can order him/her to pay the legal costs up to EUR600[footnoteRef:173].  [171:  Article 63, LPR.]  [172:  Article 68, LPR.]  [173:  Article 66, LPR.] 

If the conciliation did not succeed, before the labour law proceeding starts, the judge’s assistant will ask the parties if they think that it would be possible to reach an agreement, even at this stage, to avoid the proceeding. If no agreement is reached, the judicial proceeding will start[footnoteRef:174].  [174:  Article 84, LPR.] 

The child as a witness
No rules have been identified regulating how children participate as witnesses in alternative dispute resolution mechanisms.
The child in any other role
Apart from the framework law on mediation mentioned above, which is established at the federal level, mediation procedures have been established at the regional level for divorce and, in general, family law disputes. These mediation procedures aim at safeguarding the best interests of children, by preventing the involvement of children in judicial proceedings. Already 13 out of 17 regions have adopted their own mediation laws for family matters[footnoteRef:175]. Recourse to mediation depends on the free will of the parties, i.e. it cannot be imposed by the judicial authorities. The parties to the dispute, i.e. the parents in cases of family matters, can mutually agree to solve their dispute through mediation, thus minimising the negative consequences that participation in judicial proceedings could have on their children.  [175:  See here the regional legislation on family mediation.] 

Family disputes cannot be subject to arbitration since the object of dispute is not at their disposal[footnoteRef:176]. [176:  Article 2.1, Law on Arbitration.] 

[bookmark: _Toc409791284][bookmark: _Toc350439433]Remedies or compensation for violation of rights and failure to act 
The child as a plaintiff/defendant
The right to access to justice and to an effective protection by courts is recognised for all citizens in the Spanish Constitution. Thus, children, through their legal representatives (unless they are emancipated, in which case they have the right to lodge a legal appeal or judicial review by themselves– see Section 3.1), have the right to lodge a legal appeal or a judicial review[footnoteRef:177]. Note that the child’s legal representatives can make submissions in place of the child without his/her consent if that is in the child’s best interests.  [177:  Article 7, CPR.] 

In case there is a conflict of interests between children and their parents please see Section 3.1. 
In labour law proceedings, children can challenge court decisions in their own right due to their capacity to act without a legal representative (see Section 3.1).
When children’s rights are violated, either by State authorities or by private actors, they have the right to seek compensation via public authorities like the public prosecutor. Moreover, children’s legal representatives can also bring claims on behalf of the children whose rights have been violated. Nevertheless the law does not specify how the reparation of the violated rights is undertaken.
[bookmark: _Toc409791285]Limitation periods
With respect to limitation periods, no specific rules have been identified allowing children to pursue their claims only after they have reached the age of 18. However, in paternity recognition cases, the mother of the child or the public prosecutor[footnoteRef:178] can act on the child’s behalf within one year from the moment the filiation relationship is recorded in the Registry. When children reach the age of majority they have one year as well to bring this action. [178:  Article 137, CC.] 

The child as a witness
No rules on the right of child witnesses to file legal challenges during a civil judicial proceeding have been identified.
The child in any other role
As pointed out in Section 2, administrative decisions on the protection of children can be appealed in civil courts[footnoteRef:179] by the public prosecutor or the parents of an abandoned child or child at risk. However, the law does not allow children to appeal those administrative decisions.  [179:  Article 780, CPR.] 

Regions are competent for the protection of children; therefore the regional public institutions in charge of the protection of children have the capacity to act in situations of abandonment of children[footnoteRef:180]. When a childcare authority has been a party to a civil judicial proceeding involving children, it can appeal the judicial decision just as any other party in the proceeding. [180:  Article 17, LPM.] 

[bookmark: _Toc346714798][bookmark: _Toc346714799][bookmark: _Toc350439434][bookmark: _Toc409791286]Legal costs
The child as a plaintiff/defendant
As a general rule, applicable to both children and adults, when filing an action before the civil courts, plaintiffs have to pay certain stamp duties[footnoteRef:181]. However, where a child, through his/her legal representative, files a suit in order to establish a filial relationship he/she is exempted from paying these fees. In other civil cases where the child files a suit through his/her legal representative, he/she may be exempted from paying fees if he/she has been granted legal aid[footnoteRef:182] (see Section 3.7). A party granted legal aid will only be required to pay the legal costs if in the next three years his/her financial situation improves[footnoteRef:183]. [181:  Article 1, Law on court fees (Ley 10/2012, de 20 de noviembre, por la que se regulan determinadas tasas en el ámbito de la Administración de Justicia y del Instituto Nacional de Toxicología y Ciencias Forenses).]  [182:  Article 4, Law on court fees.]  [183:  Article 36, Law on legal aid.] 

In principle, there are no specific provisions concerning the legal costs of the proceedings where children are involved[footnoteRef:184]; thus, the general rules are applicable to children and adults alike. In accordance with the general rules, the losing party in a civil judicial proceeding will have to pay the costs of the procedure as well as the costs of the other party. Since there is no specific regulation for family proceedings, this general rule will apply there too. Nevertheless, usually family courts or civil courts dealing with family matters decide not to impose upon the losing party the obligation to pay legal costs in view of the special character of these procedures and the issues under review (divorce, filiation, adoption etc.[footnoteRef:185]). [184:  Legal costs are the costs of the proceeding, like notifications, fees etc. and in some cases the fees of the other party’s lawyer.]  [185:  Bertriú Monclús, J. ‘Legal costs in family disputes’ (Las costas procesales en los procedimientos de familia).] 

In labour judicial proceedings at first instance, in principle workers - whether children or adults - are never responsible for paying the legal costs, even if they are the losing party. When bringing an appeal at second or third instance, parties will be required to pay stamp duties and the losing party can be ordered to pay the legal costs of the winning party[footnoteRef:186]. Furthermore, as mentioned in Section 3.8,  if the defendant, child or adult, does not attend the conciliation session, the court during the labour law proceedings can order him/her to pay the legal costs up to EUR600[footnoteRef:187].  [186:  Articles 186 to 228, LPR. ]  [187:  Article 66, LPR.] 

The child as a witness
Child witnesses cannot be obliged to pay legal costs or stamp duties.
The child in any other role
Children who participate in the judicial proceedings in roles other than the plaintiff and defendant cannot be required to pay legal costs or stamp duties.
[bookmark: _Toc350439435][bookmark: _Toc409791287]Enforcement of civil court judgements
[bookmark: _Toc336262988]The child as a plaintiff/defendant
Children can be parties in civil judicial proceedings and therefore any judicial decision is communicated to them through their legal representatives as they lack the legal capacity to act, unless they are emancipated (see Section 3.1[footnoteRef:188]). On the same basis, children cannot seek enforcement of a court judgement on their own but only through their legal representatives.  [188:  Articles 149 and ff, CPR.] 

No measures have been identified to ensure that decisions which concern children are directly or immediately enforceable. No specific rules for the enforcement of court judgements in labour law proceedings have been identified either[footnoteRef:189]. [189:  Article 237, LPR.] 

The law forbids the provisional enforcement of judgements issued in cases of filiation, recognition of paternity/maternity[footnoteRef:190]. This means that when a judicial decision is taken and is not yet final because it has been appealed, the first instance judgement cannot be enforced.  [190:  Article 525.1(1), CPR.] 

The child as a defendant
As stated in Section 3.1, children may be responsible for the breach of contracts made by them, being liable with their own property[footnoteRef:191].  [191:  Article 1911, CC.] 

Children can also have extra-contractual responsibility, for example when they commit a civil wrong. In such a case, as already explained in Section 3.1, children may be sued together with their parents since they will be responsible for their children's acts, and both of them are liable with their own property[footnoteRef:192]. [192:  Article 1903, CC. Please note that althought the last paragraph of this article establishes the cessation of the resposibility of the parents and guardians when they demonstrate they have employed the diligence bonus pater familias to prevent the damage, the Supreme Court has in some cases ruled that when a child has caused a damage and can be objectively and subjectively accused, parents/guardians will be responsible regardless they have breached or not their duty to watch them. (Judgments of the Spanish Supreme Court, STS, 22.09.1992 (RJ 1992/7018), STS 23.02.2010 (appeal 1697/2005).] 

Under Spanish law, detention is not a means to seek execution of a civil judgement.
The child as a witness
Child witnesses are not involved in the enforcement of civil court judgements
The child in any other role
In cases of mutual divorce both parties will submit to the judge the terms and conditions of their agreement concerning children. Judges will request a report from the prosecutor and will hear the children if considered necessary to ensure their effective protection[footnoteRef:193]. [193:  Article 777.5, CPR.] 

As mentioned above, the law forbids the provisional enforcement of judgements issued in cases of filiation, recognition of paternity/maternity, dissolution of marriage, divorce, etc[footnoteRef:194]. Nevertheless, there is a contradiction in the law since the same legislation recognises that in the appeal against a judgement on a divorce, imposing any measure will not suspend its enforcement[footnoteRef:195]. Some courts have tried to solve this conflict, taking into account the special character of family matters involving children, making the enforcement of the judicial decisions prevail[footnoteRef:196]. [194:  Article 525.1.(1), CPR.]  [195:  Article 774.5, CPR.]  [196:  E.g. High Court of Madrid, SAP Madrid 10/06/03; High Court of Tarragona SAP Tarragona, 5/10/04 and High Court of Málaga, SAP 9/10/02; a summary of the decisions is available here.] 

In cases of family disputes the judge will decide on the measures agreed by both parties. If there is no agreement, the judge will decide the measures affecting children, always bearing in mind their best interests.
[bookmark: _Toc338234311][bookmark: _Toc338234322][bookmark: _Toc337053486]When one of the parties, in this case the parents, does not fulfil the measures laid down in the judgement, the judge can impose a fine[footnoteRef:197]. Furthermore, no measures have been identified to protect the child from any harm he/she may incur due to the enforcement of civil court judgments. [197:  Article 776, CPR.] 

[bookmark: _Toc409791288][bookmark: _Provision_of_information]Conclusions
[bookmark: _Toc372538579][bookmark: _Toc409791289]Institutional and legal framework
The Spanish civil legal system deals with the core areas of private law, except private labour law and commercial law, which are regulated through separate legal systems. General private law is regulated by the Civil Code (Código Civil, CC) which covers personality (physical or legal), family, patrimony and hereditary succession. These rules apply to the whole national territory, but there are some regions that due to historical reasons have their own civil rules, especially family, successions and property law fields, which may slightly differ from the general federal rules. These special rules are called Derecho Foral and exist in Aragon, Catalonia, Region of Valencia, Baleares, Galicia, Navarra and some parts of the Basque Country (Fuero de Vizcaya, Fuero de Álava y Fuero de Guipúzcoa)and of Extremadura (Fuero de Baylío).
The rules applicable to civil judicial proceedings are set out in the Civil Procedure Rule (Ley de Enjuiciamiento Civil, CPR) which contains general rules that apply to all types of civil judicial proceedings (e.g. on legal standing). Labour law proceedings are regulated by the Law on labour law proceedings (Ley reguladora de la jurisdiccion social, LPR), and are dealt by special labour courts (Juzgados de lo Social). Workers’ rights are set it the Workers’ Statute (Estatuto de los Trabajadores). Labour law proceedings present certain differences to civil judicial proceedings (e.g. in labour law proceedings judges can initiate a case ex officio, the burden of proof is on the defendant, etc.). 
Within the civil jurisdiction, ordinary civil courts (Juzgados de Primera Instancia) deal with children's claims under the civil procedural laws. Some regions are provided with specialised civil courts dealing exclusively with family matters, called family courts (Juzgados de Familia), composed of a judge specialised in family disputes and a technical team.
[bookmark: _Toc409791290]Children as actors in judicial civil proceedings
According to Spanish law, any person below the age of 18 is considered as a child. From this age onwards, persons have full capacity to act. As a general rule children are holders of rights but they cannot file a complaint in their own right. Therefore children can act in civil judicial proceedings only through legal representatives, unless they are emancipated. Children of 16 years age can work with the permission of their parents/guardians, if they are not emancipated. In this case, they have the capacity to bring a claim on their own and act as a party to labour law proceedings. Children can act as interveners in civil judicial proceedings through their parents/guardian.
As a general rule children of 14 years of age and above (or younger if considered by the court as having sufficient judgement to testify) can participate in civil judicial proceedings as witnesses without the need of their parents’ or guardians’ consent. However children are not obliged to take an oath or promise to speak the truth.
[bookmark: _Toc409791291]Provision of information to children
Children have a general right to be informed. Nonetheless, Spanish legislation does not contain specific rules on the right of children involved in civil judicial proceedings to be informed about these proceedings. It will be their parents or legal representatives acting on their behalf who must keep them informed even though there are no rules regulating how this should take place.
 
Non-emancipated child plaintiffs/defendants are not served with all court documents. In view of children’s lack of capacity to act, the relevant documents are served to their parents/guardian. Child witnesses can be served with subpoenas personally. Furthermore, child witnesses will be informed of the implications of giving testimony in the same way as adults are, i.e. by the court.
To the contrary, in labour law proceedings, since child parties/defendants can act on their own right they will be directly provided with all the information regarding the case.
[bookmark: _Toc409791292]Protection of the child’s personal and family life
Children involved in civil or labour judicial proceedings have the right to their privacy; in this respect, their images or personal data must not be made public. Children considered mature enough can give their consent on the publication of their images which can be challenged by the public prosecutor in defence of the child’s best interests. When children are not mature enough to give their consent, parents can allow for the publication of their images and personal data. 
As a general rule court trials are public; however, judges can decide to hold civil judicial proceedings in private to protect the child’s right to privacy. Judgements are not public documents; therefore access to the public can be restricted when the rights of vulnerable persons like children may be affected. Furthermore, the personal data of anyone involved in civil judicial proceedings included in the court judgement are deleted before they are made available to the public. 
[bookmark: _Toc409791293]Protection from harm and ensuring a child-friendly process
There are no specific rules aimed at avoiding undue delays in cases where children are a party to or act as a witness in civil or labour judicial proceedings. Similarly, no measures aimed at creating a child-friendly environment for children or adapting the proceedings to the children’s needs and attention span have been identified.
Proceedings on family matters are conducted orally from the beginning and as a priority if children are involved. It is at the judge’s discretion to hold the hearing in camera to avert any harm or damage to children. Furthermore, interviews are conducted in privacy and in a friendly environment. In cases of divorce or legal separation, judges can impose precautionary measures either on their own initiative or upon the request of one of the parties or the public prosecutor.
[bookmark: _Toc409791294]Protecting the child during interviews
There is no provision in the law on how to conduct interviews with children, regardless of their role in the civil judicial proceedings. However, both judges and other professionals, like psychologists must respect children’s rights and their best interests. 
In cases of family disputes involving children, judges can decide to have the children interviewed if they are 12 years and above. Children can be interviewed if they are below 12 if they are considered as mature enough. It is the judge who decides on the maturity of the child. In those situations interviews are conducted by the judge who can be assisted by his/her technical team, generally composed of a psychologist and a social worker. In cases of family disputes, judges can interview children of 12 years of age and above, or younger, if their level of maturity allows but they will not be considered as witnesses. This measure aims at preventing children from feeling responsible for the resolution of the family dispute.
[bookmark: _Toc409791295]Right to be heard and participate in civil judicial proceedings
In general, since children lack the capacity to act, they cannot challenge court judgements in their own right. Children have the right to be heard and the public administration is obliged to provide them with assistance in order to effectively exercise their rights, including in civil judicial proceedings. This right is made effective at the judge’s own initiative or at the request of the parties on the basis of an expert opinion by a psychologist or social worker.
[bookmark: _Toc409791296]Right to legal counsel, legal assistance and representation
There is no specific legislation on children’s right to a legal counsel, legal assistance or representation and therefore the general rules apply to children and adults alike. As a general rule, representation by a lawyer is not mandatory for civil judicial proceedings where the value of the claim is below €2000. Each party has the right to have a representative in court and a legal counsel of their own choice. Children cannot be considered as fully-fledged clients since they cannot participate in the civil judicial proceedings on their own (unless they are emancipated). If the parties do not have sufficient income and request legal aid, they will not have the possibility to choose their representatives in court or their lawyers. 
In labour law proceedings representation by a lawyer is not mandatory, therefore the parties, children or adults, can appear in court on their own. Trade unions can also represent child workers in court.
[bookmark: _Toc409791297]Alternatives to judicial proceedings
In general, civil disputes can be resolved out-of-court through mediation, arbitration and ADR proceedings. In these instances, non-emancipated children act only through their parents/legal representatives. No measures are in place to ensure that children are informed and consulted on the opportunity to have recourse to alternative dispute resolution mechanisms. 
Recourse to conciliation is a mandatory first step in order to access to labour law proceedings. Failure to participate in the conciliation process has significant consequences: the child plaintiff will be prevented from accessing the courts whereas the child defendant will be required, in the subsequent labour law proceedings, to pay legal costs of up to EUR600.
[bookmark: _Toc409791298]Remedies and compensation for violation of rights and failure to act
The right to access to justice and to effective protection by courts is recognised for all citizens in the Spanish Constitution. Thus, non-emancipated children, through their legal representatives, can lodge legal appeals or judicial reviews. When children’s rights are violated, they have the right to seek compensation via public authorities, i.e. the public prosecutor. 
[bookmark: _Toc409791299]Legal costs
Spanish law does not contain child-specific rules with respect to legal costs. In accordance with the general rules, parties are under the obligation to pay certain fees in order to file a lawsuit, with the exception of affiliation cases. In addition, the losing party is obliged to pay the legal costs for the winning party, except when the losing party has been awarded legal aid and his/her economic situation does not improve in the following three years. Since non-emancipated children are represented by their parents/guardians in civil judicial proceedings, they will be the ones responsible for paying the legal costs and for applying for legal aid. 
In labour law proceedings child and adult workers do not pay the legal costs in the first instance, even if they are the losing party. 
[bookmark: _Toc409791300]Enforcement of civil court judgements
No measures have been identified to ensure that decisions which concern children are directly or immediately enforceable. In accordance with the general rules, non-emancipated children are represented by their parents/guardian in all actions in proceedings aimed at the enforcement of civil court judgements.
With regard to family issues, in general the provisional enforcement of judgements is forbidden, so decisions will be only enforced once they cannot be subject to any appeals.
[bookmark: _Toc409791301]Strengths and gaps
The Spanish civil law system takes into account the best interests of children involved in civil judicial proceedings, in particular in family law disputes where in principle they constitute the ‘subject’ of the relevant proceedings. In these instances, children can be heard by the judicial authority depending on their age and level of maturity. Hearing of children in these cases is not mandatory; the final decision is at the judge’s discretion. Although there is no specific legislation on how the interviews must be carried out in order to ensure a child-friendly environment, in practice judges take measures in order to ensure that the child is not intimidated or harmed by the process.
In Spain children are considered as holders of rights, and thus can be involved in civil judicial proceedings as plaintiffs and defendants. Nevertheless, there are no specific provisions on how they should be treated in those cases except for the fact that they need a legal representative in order to be able to act. 
From an institutional point of view it is worth noting that specialized courts on family matters (juzgados de familia) do not exist in the whole national territory and therefore not all civil judges have the expertise and the means to deal with those issues. Judges and other professionals coming into contact with children involved in civil judicial proceedings are not obliged to follow training courses, even in cases where they deal with family disputes. The economic crisis has rendered the conduct of such training courses even more scarce[footnoteRef:198] and it seems that the number of public prosecutors dealing with civil issues has been reduced. In addition to this, only family courts are provided with special technical teams (comprising of psychologists and social workers) to assist the judge.  [198:  Information gathered through interview with stakeholder (lawyer).] 

There are no specific rules on how judges must conduct the proceedings when children are involved in the case, which can undermine the level of protection afforded to children. In fact, the Spanish Ombudsman and civil society organisations working on children’s rights have warned of the need for professionals working in family courts, such as psychologists and social workers, to meet a minimum set of requirements which are essential to perform their tasks.
Regarding the right of children to be informed, there are no rules to ensure that children are provided with information about any civil judicial proceedings in which they are involved in a child-friendly manner, which is also detrimental to their protection. Parents or legal representatives acting on behalf of their children are the ones who provide them with the necessary information, which could lead to lack of objectivity.
In cases where children constitute the ‘subject’ of family law disputes (e.g. divorce), the Spanish civil judicial system does not recognize the right of children to be heard; it is at the judge’s discretion to decide whether children will be heard. 
There is a lack of certainty about the institutions at national and regional level which can support children involved in civil judicial proceedings. At national level, the Ministry of Health, Social Services and Equality through the Sub-department of Children acts as a coordination point of the regional policies and institutions dealing with children, especially in cases of abandonment and adoptions. However, there are no clear rules on how this coordination takes place.Conclusions




[bookmark: _Toc409791302]List of Legislation

Law on court fees (Ley 10/2012, de 20 de noviembre, por la que se regulan determinadas tasas en el ámbito de la Administración de Justicia y del Instituto Nacional de Toxicología y Ciencias Forenses), 20 November 2012
Law 5/2012 on mediation in civil and commercial matters (Real Decreto-ley 5/2012, de 5 de marzo, de mediación en asuntos civiles y mercantiles), 5 March 2012
Law on labour law proceedings (Ley 36/2011, de 10 de octubre, reguladora de la jurisdicción social), 10 October 2011
Law against gender violence (Ley organica 1/2004 de 28 de diciembre, de Medidas de Protección Integral contra la Violencia de Género), 28 December 2004
Law on Arbitration (Ley 60/2003, de 23 de diciembre de Arbitraje), 23 December 2003
Law on the rights and freedoms of foreign citizens in Spain and their social integration (Ley Orgánica 4/2000, de 11 de enero, sobre derechos y libertades de los extranjeros en España y su integración social), 11 January 2000
Civil Procedure Rule ( Ley 1/2000, de 7 de enero, de Enjuiciamiento Civil), 7 January 2000
Law on Data Protection (Ley Organica 15/1999 de 13 de diciembre de Proteccion de datos de caracter personal), 13 December 1999
Law on protection of minors (Ley Orgánica 1/1996, de 15 de enero, de protección jurídica del menor), 15 January 1996  
Law on legal aid (Ley 1/1996, de 10 de enero, de Asistencia Jurídica Gratuita), 10 January 1996
Worker’s Statute (Real Decreto Legislativo 1/1995, de 24 de marzo,Estatuto de los trabajadores), 24 March 1995
Law on the Judiciary (Ley 6/1985, de 1 de Julio Organica del Poder Judicial), 1 July 1985
Law on the protection of consumers and users ( Ley 26/1984, de 19 de julio, General para la Defensa de los Consumidores y Usuarios), 19 July 1984
Law on civil protection of the right to honor, personal and family privacy (Ley Orgánica 1/1982 de 5 de mayo, de protección civil del derecho al honor, a la intimidad personal y familiar, y a la propia imagen), 5 May 1982
Statute of the public prosecutor’s office (Ley 50/1981, 30 diciembre, por la que se regula el Estatuto Orgánico del Ministerio Fiscal), 30 December 1981
Spanish Constitution 29 December 1978
Civil Code (Real Decreto de 24 de julio de 1889, texto de la edición del Código Civil mandada publicar en cumplimento de la Ley de 26 de mayo), 24 July 1889
Code of Commerce (Real Decreto de 22 de agosto de 1885, por el que se publica el Código de Comercio), 22 August 1885
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