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[bookmark: _Toc401219645][bookmark: _Toc401221473][bookmark: _Toc401221550][bookmark: _Toc401654866][bookmark: _Toc409789954]Introduction and context
[bookmark: _Toc401654867]The promotion and protection of the rights of the child is one of the objectives of the EU on which the Treaty of Lisbon has put further emphasis. This report is part of a study ‘to collect data on children’s involvement in judicial proceedings in the EU’ which supports the implementation of the Commission Communication of 15 February 2011 ‘An EU Agenda for the rights of the child’, which identified the lack of reliable, comparable and official data on the situation of children in the Member States (MS). This deficiency is a serious obstacle to the development and implementation of evidence-based policies and is particularly evident in the context of child-friendly justice and the protection of children in vulnerable situations. Making the justice system more child-friendly in Europe is a key action of the EU Agenda. It is an area of high practical relevance where the EU has, under the Treaties, competences to turn the rights of the child into reality by means of EU legislation. Improved data is crucial to the framing of such legislation.
The objective of this study is:
to establish statistics and collect data based on structural, process and outcome indicators on children involved in civil judicial proceedings for the years 2008-2010 (and 2011 if available) for all 28 EU Member States;
to provide a narrative overview of children's involvement in civil judicial proceedings in the EU. The report describes the situation in each Member State as at 1 June 2012.
This report examines the safeguards in place for children involved in civil judicial proceedings. The Council of Europe Guidelines on child-friendly justice serve as a basis for the analysis of the provisions affecting children in civil judicial proceedings in each Member State. 
[bookmark: _Toc409789955]Structure and scope
This report describes the national civil justice system insofar as children’s involvement is concerned. If, in addition to general rules in civil judicial proceedings, there are specific rules in the fields of family and employment law, the safeguards in place for children involved in judicial proceedings in those two specific sectors will also be described. 
Chapter 2 of this report provides an overview of the Member State’s approach to children’s involvement in civil judicial proceedings. It includes a description of the competent authorities and services.
Chapter 3 of this report is divided in sections (3.1, 3.2, etc.) according to the different safeguards examined (e.g. the right to be heard, the right to information, etc.). Each of these sections is divided into subsections describing the different rules applying to children according to the different role they may have in a civil judicial proceeding (plaintiff; defendant; witness; other roles). 
The table below summarises the type of judicial proceedings applicable to the fields of family and employment law and the competent courts. For the sake of completeness, the table also indicates which sectors are examined in the overview for administrative justice, i.e. asylum, migration, education, health, placement into care, administrative sanctions, and offences committed by children below the minimum age of criminal responsibility (MACR). In fact, in some countries, civil procedural rules also apply to judicial proceedings in some of these sectors, but in order to ensure a degree of consistency among the overviews on the 29 jurisdictions covered by this study, the breakdown set out in the table below has been applied for each and every country overview.  
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	Type of judicial proceedings and court competence per sector[footnoteRef:1] [1:  This table provides an indicative summary of competent courts and relevant proceedings. However, please check Section 2 for a complete overview of the competent courts or sections/divisions within the competent courts.] 


	
	Contextual overview for civil justice
	Contextual overview for civil justice
	Contextual overview for administrative justice[footnoteRef:2] [2:  This study on Children’s involvement in judicial proceedings is composed of three contextual overviews:  contextual overview for criminal justice, contextual overview for civil justice, contextual overview for administrative justice. The rules applying to judicial proceedings in the sectors of asylum, migration, education, health, placement into care, administrative sanction and offences committed by children below MACR are described in the contextual overview for administrative justice.] 

	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for criminal justice

	Sectors:
	Family
	Employment
	Asylum
	Migration
	Education
	Health
	Placement in care
	Administrative sanctions
	Offences < MACR[footnoteRef:3]  [3: (MACR) Minimum Age of Criminal Responsibility – see Table 3.1 of the EU Summary of contextual overviews on children's involvement in criminal judicial proceedings  on MACR in EU28 as at 1 June 2012.] 


	Type of proceeding applying in the sector
	Civil judicial proceedings
	Civil judicial proceedings 
	Administrative judicial proceedings 


	Administrative judicial proceedings

	Administrative judicial proceedings


	Administrative judicial proceedings/Criminal judicial proceedings


	Administrative judicial proceedings/Civil judicial proceedings


	Administrative judicial proceedings/Civil judicial proceedings


	Criminal judicial proceedings

	Competent court(s)
	High courts (Juvenile Court and Family court)
	Employment tribunals
	Administrative courts are competent to review administrative authorities’ decisions. 
	Administrative tribunals are competent to review administrative authorities’ decisions.

	Administrative courts are competent to review administrative authorities’ decisions.

	Administrative courts are competent to review administrative authorities’ decisions.
Criminal courts are competent when the authorities’ acts can be detached from the function.

	Administrative tribunals are competent to review administrative authorities’ decisions/ High courts (Juvenile Court and Family Court)
	Administrative tribunals are competent to review administrative authorities’ decisions/ High courts (Juvenile Court and Family Court)
	High courts (Juvenile Court and Family Court) 
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[bookmark: _Toc409789957]Brief description of judicial system and institutions
[bookmark: _Toc409789958]The French civil legal system and relevant legal provisions
France has a European Continental Law system where legislation is the primary source of law. Laws and Regulations are often combined in different codes. The process of codification started in France with the Civil Code (Civil Code) (CC) in 1804, the first book of which (Livre Ier) is dedicated to individuals and their status (Des personnes). Most of the rules with regard to nationality, marriage, divorce, filiation, adoption, parental authority, guardianship, and minority and emancipation are found in this part.

This first part of the Civil Code has been subject to significant reforms in the past decade that aimed at both ensuring France’s compliance with its international obligations and at aligning the law with the social evolution of the family[footnoteRef:4]. The Civil Code is supplemented in its procedural part with the Civil Procedure Code (Code de Procédure Civile) (CPC). Additionally, a number of other codes and laws are relevant for children involved in civil judicial proceedings such as the Social Action and Families Code (Code de l'action sociale et des familles), the Public Health Code (Code de la santé publique), the Education Code (Code de l’éducation) and the Labour Code (Code du Travail). [4:  This reform process was undertaken in several steps notably through Law n°2004-439 of 26 May 2004 reforming divorce (loi n°2004-439 du 26 mai 2004 portant réforme du divorce), Ordinance No. 2005-759 of 4 July 2005 on the reform of filial relationship (ordonnance n°2005-759 du 4 juillet 2005 portant réforme de la filiation), and Law n°2007-308 of 5 March 2007 reforming adults juridical protection and childhood protection (loi n°2007-308 du 5 mars 2007 portant réforme de la protection juridique des majeurs et de la protection de l’enfance).] 


Moreover, international treaties and instruments ratified by France prevail over national provisions[footnoteRef:5]. For instance, the United Nations Convention on the Rights of the Child of 20 November 1989, signed by France on 26 January 1990, has been held as directly applicable[footnoteRef:6]. [5:  Constitution of the Fifth Republic of 4 October 1958, Article 55.]  [6:  The two highest Courts in France had the opportunity to rule on this issue. See for instance:
Council of State: Conseil d'Etat, 10 mars 1995: n° 141083 ;
Court of Cassation: Cass. 1ère Civ, 18 mai 2005: pourvoi n° 02-16336.] 


Within judicial proceedings, two main types of procedure are distinguished:

Contentious procedures (procédure en matière contentieuse);

Contentious procedures are defined as those where there are two opposing parties, in the sense that one of the parties claims a certain performance from the other party and the other party questions this claim. Applying to the court in a contentious procedure can be done through a bailiff’s summon (assignation), a joint application (requite conjointe), a simple application (requête) or a declaration (déclaration). The last three are simply handed or mailed to the clerks (secrétariat) of the competent court[footnoteRef:7]. In the case of joint applications, in some cases parties jointly apply to the court (e.g. in some cases of divorce by mutual consent (divorce par consentement mutuel))[footnoteRef:8], while in other cases only one party refers the matter to the court and the other party is therefore not aware of the commencement of the proceedings until s/he is contacted by the court[footnoteRef:9]. [7:  Civil Procedure Code (Code de Procédure Civile), Article 54.]  [8:  Civil Procedure Code, Article 57.]  [9:  Civil Procedure Code, Article 58.] 

Non-contentious procedures (procédure en matière gracieuse);
Non-contentious procedures are defined as those where there is no opposing party, i.e. the persons involved do not have clearly identifiable contrary interests, and therefore there is no litigation per se. This procedure is opened through the submission of an application (requête) to the secretariat of the court[footnoteRef:10]. This is, for instance, the case when a child wishes his/her name to be changed, puts forward a request to the Family Court (JAF) on guardianship issues, a request for the change of the first name of a child is put forward to the Family Court (JAF) or in the case of adoption. [10:  Civil Procedure Code, Article 60.] 


While French law provides for the hearing of parties in many instances, it is however very rare that parties are required to be heard in French civil proceedings which rely mostly on written evidence and not on testimony.
[bookmark: _Toc409789959]Parallel proceedings and determination of competencies among orders and jurisdictions
France's jurisdictions are strictly separated and different domains of the law are concerned:

Civil jurisdictions
Different civil courts have exclusive jurisdiction over certain matters, largely defined by the Civil Procedure Code. Where a subject matter has not been specifically assigned to a certain court, competence lies with the High Courts (Tribunal de Grande Instance). A judge will be careful to only adjudicate upon the issues which fall within his/her competency as, otherwise, the case may be appealed before higher jurisdictions.

Criminal hearings take precedence over civil hearings
Victims may seek compensation for civil damages in the criminal jurisdiction by becoming a civil party to the trial (partie civile). However, victims can also decide to bring the matter to a civil court. In the latter case, under the principle ‘criminal takes precedence over civil’ (‘le criminal tient le civil en état’), the civil action before the civil court can be brought only after the criminal court has issued its decision[footnoteRef:11]. Until then, the civil judge will suspend the hearing. [11:  Criminal Procedure Code (Code de procédure pénale), Article 4.] 


Judicial Branch or Administrative Branch: the role of the Disputes Tribunal
The organisation of courts in France is split between the Administrative Branch (‘ordre administratif’) and the Judicial Branch (‘ordre judiciaire’). The Judicial Branch is comprised of civil and criminal courts. The Disputes Tribunal (Tribunal des conflits) is a court responsible for allocating cases between the Judicial Branch and the Administrative Branch. This is a joint court composed of State Counsellors (Conseillers d’Etat) and Counsellors (Conseillers) to the Court of Cassation, i.e. members of the two highest courts of the Administrative and Judicial Branches. Referral to this tribunal can be made in a number of situations, most frequently when the administrative authority challenges the jurisdiction of the ordinary courts in a case. In practice, the Disputes Tribunal considers on average fifty cases per year, which shows that there is a clearly established division between the two branches.
[bookmark: _Toc409789960]Judges involved with children in civil judicial proceedings
Within the civil jurisdiction, the High Courts (Tribunal de Grande Instance) adjudicate disputes that are not specifically assigned to another court (juridiction de droit commun). Moreover, they also exercise exclusive jurisdiction over certain issues, including those related to personal status. There are 158 High Courts in France. High Courts may deliberate in public (audience publique) or behind closed doors (chambre du conseil). Moreover, High Courts also include specialised judges or judges adjudicating cases in a specific field of law under delegation, such as the judges of the Juvenile Court and the Family Court.

[bookmark: _Toc409789961]The Juvenile Court
France created in 1945 a specialised jurisdiction within the High Courts, the Juvenile Court (Juge pour enfants)[footnoteRef:12]. Since 1958, this court is exclusively competent to deal with children in danger at the judicial stage (see Section 3.1). In this regard, the Juvenile Court can take a number of actions, some of which are of a civil nature, including educational or protective measures. Juvenile Court judges are specifically trained in child-related matters. Different types of hearings may take place in front of the Juvenile Court. In civil matters, the hearing is held in the judge’s chamber (audience de cabinet). The Juvenile Court is composed of only one judge and takes place in the judge’s office. This hearing takes place in the presence of all parties (i.e. the child, lawyers, parents, opposing party). The judge does not wear the formal gown (i.e. s/he is in civilian clothing) and is assisted by a clerk. Several such hearings may take place in order for the judge to follow up on the case of a child, his/her development and perhaps modify some of the measures. In this case, the presence of the opposing party is not required at the hearings after the imposition of the judgement. [12:  1945 Ordinance, Article 1.] 

[bookmark: _Toc409789962]The Family Court (JAF)
Also part of the High Courts is the Family Court (Juge aux affaires familiales) (JAF)[footnoteRef:13]. Contrary to the Juvenile Court, judges who sit in the Family Courts are not ‘specialised’ but are authorised by the president of the High Court to adjudicate divorce and separation cases as well as issues of parental authority (autorité parentale). Since the recent 2009 reform[footnoteRef:14], the JAF is also exclusively competent in matters related to children’s guardianship (a role previously undertaken by the Guardianship Judge (Juge des tutelles) of the Subdistrict Court (Tribunal d’Instance)). The JAF hears cases in principle on his/her own, but s/he can still refer a case to a full bench (chambre collégiale) in which s/he shall also participate. Prior to his/her appointment as JAF, a judge will receive training of one or two weeks on his/her new responsibilities. In some larger jurisdictions, one JAF is specifically nominated to deal with guardianship issues. This is for instance the case in Paris, where out of 14 JAFs, two are entrusted with guardianship cases. [13:  Before 1994, this judge was known as the Matrimonial Judge (Juge aux affaires matrimoniales). Note that the word JAF is used to refer both to the judge who sits in the Family Court and to the Family Court as an institution.]  [14:  Law n°2009-526 of 12 May 2009 on the simplification and clarification of the law and the easing of procedures (loi n°2009-526 du 12 mai 2009 de simplification et de clarification du droit et d'allègement des procedures), Article 13.] 

[bookmark: _Toc409789963]The Employment Tribunal
In France, the Employment Tribunal (Conseil de Prud’hommes) is exclusively competent to adjudicate matters in connection with the breach or performance of labour contracts between employees and employers, as well as among employees, including when children are concerned[footnoteRef:15]. These judges are not professional judges since this court is composed of employees and employers who are locally elected for five years. The Employment Tribunal sits in an even number (two or four, representing both employees and employers), and decisions are adopted by majority. A member of the Court of first instance joins the deliberations with the employment judges once a month to arbitrate upon cases in which members of the Employment Tribunal cannot reach a consensus. [15:  Labour Code (Code du Travail), Article L.1411-1.] 

[bookmark: _Toc409789964]Appeal jurisdiction
Appeals against decisions of the High Courts are lodged with the Appeal Court (Cour d’Appel). There are 36 Appeal Courts in France spread throughout the country. Appeals against decisions of the Juvenile Court or the Employment Tribunal are heard by special chambers of the Appeal Court. It is noteworthy that a labour matter will only be adjudicated upon by a professional judge once the appeal stage has been reached.

The Supreme Civil Court is the Court of Cassation (Cour de Cassation), which ensures the correct application of the law by lower courts. An appeal before the Court of Cassation must, in principle, be introduced within two months of the notification of the judgement or ruling.
[bookmark: _Toc409789965]The role of Public Prosecutors in civil matters
Public Prosecutors must defend the best interests of society and ensure public order, therefore they are also involved in certain civil matters. In the case of children in civil judicial proceedings, they intervene with regard to guardianship[footnoteRef:16], oversee the work of civil status services[footnoteRef:17], ensure collaboration in cases of cross-border disputes and civil aspects related to international illicit movement of children, marriages[footnoteRef:18], nationality[footnoteRef:19], and adoptions[footnoteRef:20]. [16:  Civil Code, Article 388-3.]  [17:  Civil Code, Article 53.]  [18:  Civil Code, Article 171 and Article 180.]  [19:  Civil Code (Code Civil), Title 1 bis, First Book.]  [20:  Civil Code, Article 343.] 


Moreover, there are specially trained Public Prosecutors in France that deal with juvenile cases[footnoteRef:21]. When a child is considered to be in danger and the case reaches the judicial stage, the Public Prosecutor will be directly contacted and must decide on the next steps. The Public Prosecutor therefore can refer the child to a judge because s/he believes that the child is in danger and needs protective or educational measures or s/he may also take emergency protective measures him/herself (see Section 3.4). [21:  Judiciary Organisation Code (Code de l'organisation judiciaire), Article R.312-15.] 

[bookmark: _Toc409789966]Training and grading of judges and Public Prosecutors
As a general rule, judges and Public Prosecutors receive regular training in the field in which they work and must follow compulsory training when changing their field of practice (e.g. a judge adjudicating urban planning and rental disputes becoming a Juvenile Court judge). Moreover, the basic training of junior judges and Public Prosecutors also includes classes in the questioning of children and the right of children to be heard (see Section 3.6).

Civil servants, including judges and Public Prosecutors, receive a yearly evaluation (notation) and are graded according to it. This grade grants them access to different positions throughout their career. This grading system may impact on the situation of children in terms of equality before the law in two ways[footnoteRef:22]: [22:  Information obtained through stakeholder interview (Lawyer).] 


an individual may decide to become a specialised judge or Public Prosecutor in rural areas for a short period of time (usually two to three years) in order to gain more points and reach a certain grade faster.
Whilst this person will receive training of one or two weeks prior to taking this new position, his/her actual experience with children may be, in practice, very small as this judge may come from a completely different legal domain. Moreover, while mobility of judges ensures a level of dynamism in the profession, constant change of judges and Public Prosecutors, especially in rural areas, can be perceived by the child and his/her family as interruptions in the follow-up to their case.

with experience and seniority, judges and Public Prosecutors can seek to become Appeal Courts judges and Public Prosecutors, changing the legal domain in which they work.
A judge or Public Prosecutor may decide to change his/her area of specialisation at a later stage of his/her career, for instance upon his/her appointment to the Appeal Courts. This means that cases in the second instance may be dealt with by a judge or a Public Prosecutor with little practical knowledge of the subject matter at hand, and, especially, without a concrete understanding of the type of problems that may have arisen at the first instance. This is by definition the case for judges dealing with labour matters as the first instance court, the Employment Tribunal, is not composed of professional judges. Finally, the impact of Public Prosecutors with limited experience may be even greater with regard to children, given the Prosecutors’ general role in the protection of children and the redirection of cases. This situation is further accentuated as recent reforms have delegated more and more duties to Prosecutors in that regard. These problems may become particularly acute as they accumulate in rural areas where both the Public Prosecutors and the Juvenile Juges or JAFs may be new in this area and/or may be assuming their functions only for a short time.

In order to become a judge, individuals must have blank criminal records (casiers judiciaire vierge). In the course of their professional activities, judges and Public Prosecutors are subject to general ethic rules, and being sued or condemned in a criminal matter may lead these individials to disciplinary sanctions[footnoteRef:23] which include removal from the public service (mise à la retraite d’office, admission à cesser ses fonctions, révocation). [23:  Ordonnance 58-1270 du 23 décembre 1958 portant loi organique relative au statut de la magistrature, Article 43 (1st indent) : ‘Any failure by a judge to the duties of his status, to honour, delicacy or dignity, constitutes a disciplinary offense’ (‘Tout manquement par un magistrat aux devoirs de son état, à l'honneur, à la délicatesse ou à la dignité, constitue une faute disciplinaire’).] 

[bookmark: _Toc409789967]The child’s lawyer
France has made concrete efforts in recent years for children’s lawyers to become specialised. Lawyers that work under the judicial aid scheme (see Section 3.10) must have received training in the field they seek to work. Such training is therefore compulsory and provided for free to lawyers wishing to work in juvenile justice under the scheme. A lawyer will notably be remunerated under this scheme when s/he represents a lone child, when the parents do not have the means to pay or when this lawyer has been appointed by the local Bar Association (désigné d’office).

The National Council of Bar Associations (Conseil National des Barreaux) has launched a series of initiatives for the creation of groups of children’s lawyers (groupes d’avocats de l’enfant) in each local Bar Association (see Section 3.7), and provides regular training to these lawyers[footnoteRef:24]. Approximately 70% of France’s Bar Associations have now set up such groupings and therefore hold a list of specially trained lawyers. These groupings are then able to enter into concrete discussion with courts and sometimes enter into agreements (convention entre le tribunal et le barreau), as described in Section 3.6, ruling upfront where the law is vague. [24:  In order to reach this decision, the Bars National Council considered France’s international obligations, the Guidelines of the Committee of Ministers of the Council of Europe on child-friendly justice, and Law of 5 March 2007 reforming child’s protection (Loi du 5 Mars 2007 réformant la protection de l’enfance) that advocates for training of all professionals’ involved in child’s justice.] 


In order to become a lawyer, individuals must have blank criminal records (casiers judiciaire vierge). In the course of their professional activities, lawyers are subject to general ethic rules which may lead to disciplinary sanctions[footnoteRef:25], including disbarment (radiation de l’ordre).    [25:  Lawyers Deontological Code, available at: http://cnb.avocat.fr/Reglement-Interieur-National-de-la-profession-d-avocat-RIN_a281.html. ] 

[bookmark: _Toc409789968]The National Ombudsman (Défenseur des droits)
The National Ombudsman is an independent constitutional authority[footnoteRef:26]. As such, it reports directly to the President of the Republic and the Parliament, but cannot receive instructions. [26:  French Constitution, Article 71-1.] 


The National Ombudsman ensures that citizen’s rights and freedoms are respected by the State and local authorities, public institutions, as well as any organisation which provides public services. In practice, it is therefore responsible for:

Defending and promoting the best interests and rights of children enshrined in the French legislation or international legal instruments ratified or signed by France;
Fighting against discrimination, whether direct or indirect, prohibited by law or by an international convention ratified or signed by France, and promote equality;
Ensuring compliance with ethics (déontologie) of those engaged in ‘a mission of security in the territory of the Republic’[footnoteRef:27]. [27:  Note that this concept is not defined in law.] 

The National Ombudsman deals with thousands of complaints per year related to children, for which, contrary to other cases, there is no preliminary screening (filtre de recevabilité)[footnoteRef:28]. The National Ombudsman has to date, amongst other things,  issued recommendations on how authorities should assess the understanding and maturity of children (discernement) and, consequently, their level of involvement in proceedings that concern them (see Section 2.b)[footnoteRef:29]. Almost 25% of the complaints deal with filiation and maintaining familial/filial relationships, with other major subjects relating to difficulties at school, juvenile court and Educational Assistance procedures, children with disabilities, and civil status (état civil). [28:  Information gathered through stakeholder interview (National Ombudsman).]  [29:  Decision of the National Ombudsman (Décision du Défenseur des droits) n° MDE-2012-158.] 

[bookmark: _Toc409789969]Other non-legal actors involved in judicial proceedings
A large part of the protection of children in danger is devolved to administrative authorities.

Several non-legal actors also come into play with regard to children in judicial proceedings and children in danger and are largely involved at different steps of the proceedings.

For instance, the Youth Judicial Protection Service (protection judiciaire de la jeunesse) or authorised associations of the child’s neighbourhood may undertake any investigative measures required by the judge, and notably undertake the Social Inquiry (enquête sociale) necessary to evaluate the child’s familial and social situation. 

Professionals in the health sector, social workers, professionals of the national education system etc. are also in regular contact with children and therefore largely involved with children involved in civil judicial proceedings (particularly during the reporting of a child in danger (see Section 3.1).

The involvement of these different professionals ensures a multidisciplinary approach to juvenile justice.

In order to work with children as part of the public service (e.g. animators, specialised educators, teachers), and in order to work within public forces, individuals must have blank criminal records (casiers judiciaire vierge).
[bookmark: _Toc409789970]Collaboration among the different actors coming into contact with children involved in civil judicial proceedings
Collaboration of professionals coming into contact with children involved in civil judicial proceedings is ensured in numerous ways:

The JAF can check with the Juvenile Court if Educational Assistance proceedings are opened for a child and ask for a copy of the case file[footnoteRef:30]. Furthermore,, as soon as a JAF is informed that Educational Assistance proceedings are opened for a child, s/he delivers, at the request of the juvenile court, copies of any document that s/he deems useful[footnoteRef:31]; [30:  Civil Procedure Code, Article 1221-1.]  [31:  Civil Procedure Code, Article 1221-2.] 

The JAF may order the Youth Judicial Protection Service or authorised associations of the child’s neighbourhood to conduct a Social Inquiry[footnoteRef:32]. These services are then questioned by the judge, participate in the hearing or trial, and may give their advice; [32:  Civil Procedure Code, Article 1221.] 

A service unit in the Public Prosecutor’s Office is in charge of relations (cooperation, communication, etc.) with the Employment Tribunal;
In the exercise of its functions, the National Ombudsman may refer problems to the Public Prosecutor who may then initiative civil proceedings, etc.
[bookmark: _b._General_approach][bookmark: _Toc384982699][bookmark: Section2b][bookmark: _Toc409789971]General approach towards children under civil law: definition of child, principle of evolving capacities, best interests of the child, principle of non-discrimination
[bookmark: _Toc409789972]The definition of the term ‘child’ and the child’s representative in judicial proceedings
In France, a child is any individual who has not yet reached 18 years of age[footnoteRef:33]. A child is not recognised as legally capable before s/he reaches that age, save in certain very specific circumstances largely related to being in danger (see Section 3.1). [33:  Civil Code, Article 388.] 


Therefore, even though a child is a holder of rights (droit de jouissance), s/he may not make use of his/her rights and his/her legal administrators (administrateurs légaux) are responsible for exercising them in his/her best interests[footnoteRef:34]. [34:  Civil Code, Article 389-3.] 

[bookmark: _Toc409789973]Parental authority
The child’s legal administrators are those who possess parental authority (autorité parentale) over him/her. 

The norm under French legislation is that parental authority is shared between the two parents (autorité parentale conjointe)[footnoteRef:35]. Parental authority may also be delegated to persons or institutions who legally have the child under their care (legal guardians (tuteurs) or Youth Social Assistance (Assistance Sociale à l’Enfance) (ASE)). For the purpose of this report, we simply refer to ‘parents’ hereafter when rules apply without distinction to whomever possesses parental authority. If different rules apply to parents and guardians, this will be indicated by using both terms. [35:  Civil Code, Article 372.] 


Parental authority must aim at ensuring the child’s best interests[footnoteRef:36]. Parental authority is shared by the parents regardless of whether they are together or separated[footnoteRef:37]. [36:  Civil Code, Article 371-1.]  [37:  Civil Code, Article 373-2.] 

[bookmark: _Toc409789974]Guardianship
A child's guardian can be designated by the child’s last surviving parent who still possesses parental authority over him/her. This designation must be done in front of a notary or through a testament[footnoteRef:38]. If no guardian has been designated in this way, the Family Council will be responsible for appointing a guardian to the child. [38:  Civil Code, Article 403.] 


More than one guardian may be designated to one child depending on their capacities, the child's situation, and the possessions to be administered[footnoteRef:39]. [39:  Civil Code, Article 405.] 


The guardian represents the child in civil acts as well as in court[footnoteRef:40]. [40:  Civil Code, Article 408.] 

[bookmark: _Toc409789975]Legal administrators and ad hoc administrators: the problem of the child’s representative in judicial proceedings
When parents’ interests conflict or may conflict with those of the child under their parental authority, parents are under a duty[footnoteRef:41] to ask the JAF in his/her guardianship capacity to nominate an independent administrator (administrateur ad hoc)[footnoteRef:42]. The JAF or the judge competent for the case[footnoteRef:43] can also nominate an administrator if this is requested by the Public Prosecutor, the child him/herself, or if the judge sees fit. The administrator is either one of the child’s relatives or a person chosen from the local court’s list of administrators[footnoteRef:44]. S/he will have the duty to represent the child throughout the proceedings and exercise the child’s rights in the child’s best interests. [41:  Civil Code, Article 389-3.]  [42:  Administrators receive training on a voluntary basis, are paid under the judicial aid scheme, and whilst the law provides for their nomination on the list and appointment to a child, the mechanisms for doing so are not regulated.]  [43:  Civil Code, Articles 388-2 and 389-3.]  [44:  Civil Procedure Code, Article 1210-1 referring to Criminal Procedure Code, Article R.53.] 


Children and their representatives, depending on the circumstances, can be legally represented in front of the judge by their lawyer (see Section 3.7).
[bookmark: _The_Family_Council][bookmark: _Toc409789976]The Family Council (Conseil de famille)
The Family Council is used for children that are under guardianship. Its aim is to secure the child's best interests and it operates as a supervising and monitoring structure for all important elements of the child's life associated with his/her guardian and family: it is, for instance, in charge of the education and maintenance of the child and it grants the guardian the necessary authorisation for managing the child's possessions[footnoteRef:45]. If a guardian has been designated, the Family Council must accept this decision unless it appears clearly contrary to the child's best interests. If no guardian has been designated or if the guardian resigns or otherwise stops acting as a guardian, the Family Council is required to designate a new one[footnoteRef:46]. Guardianship can be delegated to the competent administration, in which case no Family Council is required for the child. [45:  Civil Code, Article 401.]  [46:  Civil Code, Article 404.] 


The Family Council is composed of at least four members, designated by the JAF[footnoteRef:47], including the child's guardian and the surrogate guardian. The latter is in charge of monitoring the guardian and representing the child if the child's interests appear to be contrary to those of his/her guardian. Membership of the Family Council is based on the child's best interests and decided upon by the judge[footnoteRef:48]. [47:  Civil Code, Article 399.]  [48:  Civil Code, Article 399.] 


The Family Council acts under the supervision of the judge, who is present during the council’s meetings. The Family Council must be convened by the judge at a meeting (réunion)[footnoteRef:49]; the child can also ask the judge to convene a meeting if s/he is 16 years of age and above or, if s/he is below this age, depending on his/her level of maturity (discernement). In this last case, the judge may refuse but only with a reasoned decision (décision contraire spécialement motivée). If a quorum of at least half of the council's members is not reached, the judge may take a decision in emergency[footnoteRef:50]. The guardian and surrogate guardian do not vote[footnoteRef:51]. [49:  Civil Procedure Code, Article 1234.]  [50:  Civil Procedure Code, Article 1234-3.]  [51:  Civil Code, Article 400.] 


The judge draws up an official statement (procés verbal) of the meeting, including the decisions taken and their reasoning, including any dissenting opinions[footnoteRef:52]. [52:  Civil Procedure Code, Article 1235.] 

[bookmark: _Toc409789977]The child’s best interests
In every matter, the child's best interests constitute a primary consideration in judicial proceedings involving children. This is especially the case when the child is the subject of the proceedings, and therefore the proceedings take place in front of a specialised or delegated jurisdiction (e.g. the JAF). This is further highlighted as the law often reiterates that the child's best interests must be taken into consideration[footnoteRef:53]. However, no special protocols or checklists have been identified to help determine what are each child’s best interests. Furthermore, no policies have been identified explaining how, in cases involving more than one child, the best interests of each child are separately assessed. [53:  For instance:
parental authority is described as rights and duties that have the child’s best interest as an aim (Civil Code, Article 371-1);
the Juvenile Judge is required to pronounce judgements with strict regard to the child’s best interest (Civil Code, Article 375-1).] 


The child's point of view can also be taken into consideration or may be considered necessary in determining the child's best interests (see Section 3.6) before the court reaches its decision.
[bookmark: _Toc409789978]The child’s dignity
No measures have been identified explicitly requiring that children involved in civil judicial proceedings, regardless of their role, are treated with dignity and respect. However, the obligation to treat children with dignity derives from the UN Convention on the Rights of the Child, which is directly applicable in France and supersedes any potentially conflicting provisions of national legislation. In addition, it can be deduced that all children involved in civil judicial proceedings are treated with dignity and respect from the large number of provisions aimed at ensuring that the child’s best interests are taken into consideration, the protection of the child’s evolving capacity as well as the general spirit of the French legislation and court practice.
[bookmark: _Toc409789979]The child’s evolving capacity 
A Child’s right to be heard by the judge, the principle under which Juvenile Court measures are always temporary, the fact that the child may ask a judge to convene a Family Council meeting, the possibility for emancipation (see Section 3.1), and additional exceptions to rules when children are 16 years old and above, all ensure that a child's evolving capacity is taken into consideration.

Children must be involved by their parents in all decisions which concern and affect them. The degree of his/her involvement will be adjusted to the child’s age and level of maturity (discernement)[footnoteRef:54]. [54:  Civil Code, Article 371-1 : ‘Les parents associent l'enfant aux décisions qui le concernent, selon son âge et son degré de maturité’.] 



Each year, the National Ombudsman (Défenseur des Droits) receives several claims linked to this issue of maturity (see Section 3.6).

Whilst the notion ‘level of maturity’ is not defined in the law, it can be understood as the ability to judge things clearly and soundly. The lack of a definition allows flexibility in its interpretation; however it also gives rise to different implementation in different districts as some judges may base themselves solely on age whilst others may consider the child’s actual capacities, as highlighted by the National Ombudsman[footnoteRef:55]. The main reason for these differences is often related to the judge’s time availability and the importance of the case. To gain time, some judges also ask that the child’s lawyer attest to the child’s maturity[footnoteRef:56].  [55:  Decision of the National Ombudsman (Décision du Défenseur des droits) n° MDE-2012-158.]  [56:  Information gathered through stakeholder interview (Lawyer).] 


As a result of the lack of definition of ‘level of maturity’, there are no statutory age limits for expressing views. As such, the child’s involvement in civil judicial proceedings finds its strongest expression in the general right for the child to be heard by the judge (see Section 3.6). Nonetheless, whatever his/her role in the proceedings, the child is not required to reveal ‘the’ truth, but only ‘his/her’ truth. In practice, children below the age of seven are seldom found mature enough to be directly involved in the proceedings and hence are seldom heard (see Section 3.6).
[bookmark: _Toc409789980]Non-discrimination
As described above, international conventions and other legally ratified instruments prevail over national law. Anti-discrimination provisions of these texts therefore supersede any contradictory laws or complement them as required. Thus, based on numerous international instruments, including the United Nations Convention on the Rights of the Child (1989), children must not be discriminated against. Moreover, France has adopted a number of different laws, sometimes with a view to implementing these international instruments, whereby discrimination against children or discrimination on the basis of age is forbidden[footnoteRef:57]. [57:  For exaple Law n° 2008-496 of 27 Mai 2008 implementing various adaptation to Community law in the field of the fight against discrimination (Loi n° 2008-496 du 27 mai 2008  portant diverses dispositions d'adaptation au droit communautaire dans le domaine de la lutte contre les discriminations), Article 1.] 


Furthermore, a number of provisions ensure that this right is given special consideration in certain cases. For instance, when a judge adjudicates on matters related to Educational Assistance, the religious or philosophical beliefs of the child and his/her family must be taken into account[footnoteRef:58]. Moreover, as described above, the National Ombudsman’s mission is to defend and to promote the best interests and rights of children as well as to combat discrimination against them. [58:  Civil Procedure Code, Article 1200.] 


Finally, associations fighting against discrimination can exercise legal actions in favour of victims of discrimination. The association must prove that it has obtained the written consent of the person (in the case of children this would be from his/her parents) and that they have informed them of:

The nature and purpose of the action;
The action that will be carried out by the association itself, which may make use of legal remedies;
The person may, at any time, intervene in the proceedings or terminate them.

No further rules have been identified protecting children from discrimination during civil judicial proceedings

[bookmark: _The_child_as][bookmark: _Toc350439424][bookmark: _Toc401222930][bookmark: _Toc401231483][bookmark: _Toc338234110][bookmark: _Toc401654871][bookmark: _Toc409789981]Child-friendly justice in civil judicial proceedings
[bookmark: _Ref260582416][bookmark: _Toc401222931][bookmark: _Toc401231484][bookmark: _Toc350439425][bookmark: _Ref225699717][bookmark: _Ref225757900][bookmark: _Ref225763794][bookmark: _Ref225924848][bookmark: _Ref227300210][bookmark: _Ref366658269][bookmark: _Ref366658284][bookmark: _Ref366658443][bookmark: _Ref366658666][bookmark: _Ref366658784][bookmark: _Ref366658818][bookmark: section31][bookmark: _Toc409789982]The child as an actor in civil judicial proceedings 
The child as a plaintiff/complainant
[bookmark: _Toc409789983]Children’s lack of legal capacity (capacité juridique)
There are no specific provisions on a child’s ability to bring a case in domestic courts in his/her own right. As a general rule children under the age of 18 need to be represented by their parents. 

However, French law clearly expects legal actions to be brought to court with regard to children’s civil rights as some legal actions are expressly reserved to children ( e.g. only children can bring an action for the determination of maternity and paternity)[footnoteRef:59]. In practice, the child’s legal administrator (whether his/her other parent or guardian[footnoteRef:60]) will perform the formalities on behalf of the child. [59:  Civil Code, Articles 325 and 327.]  [60:  Civil Code, Article 328.] 


As no special provisions exist for cases where children apply to court, the child and his/her parents will have to follow the rules applicable to adults. As such, to bring a claim to court, children and their parents will have to file an action with the competent court. The competent jurisdiction is determined by the subject matter(s) of the case and possibly the sums involved[footnoteRef:61] and will usually be the court of the defendant’s place of residence[footnoteRef:62]. [61:  Civil Procedure Code, Article 33.]  [62:  Civil Procedure Code, Article 42.] 


No provisions have been identified regulating what happens when a child turns 18 during the proceedings. It is assumed that the child, now an adult, would not need to be represented by his/her parents anymore (save in specific circumstances such as guardianship (tutelles des majeurs)). 

General statutes of limitations are applicable to children unless specifically indicated below (e.g. affidavit on possession d’état or appeals against Family council decision). These general rules vary depending on the claim at stake. Indeed, prior to a 2008 reform[footnoteRef:63], the general prescription in most civil matters was of 30 years. The reform modified this situation to a five year prescription[footnoteRef:64], but specific laws may provide for shorter or longer delays. This delay starts running from ‘the moment a holder of a right knew or should have known of the facts necessary to exercise this right’ which notion has yet to be interpreted by case-law, including with regard to children. In property cases, legal prescriptions are from 10 to 30 years depending on the circumstances. Commercial law is subject to a general five year prescription rule, and insurance law to a general two year rule. When a civil action is brought before a criminal court, it is prescribed by the criminal rules (action publique) [footnoteRef:65]: i.e. 10 years of limitations in criminal cases, that become 10 or 20 years for misdemeanours and 20 years for crimes committed against children which only start running from their majority [footnoteRef:66]. When a civil action is brought before a civil court, it is prescribed by the rules of the Civil Code described above[footnoteRef:67]. [63:  Loi no 2008-561 du 17 juin 2008 portant réforme de la prescription en matière civile.]  [64:  Civil Code, Article 2224.]  [65:  Criminal Procedure Code, Article 10.]  [66:  Criminal Procedure Code, Articles 7 and 8.]  [67:  Criminal Procedure Code, Article 10.] 

[bookmark: _Toc409789984]Exceptions to children’s lack of legal capacity
A child will need to be represented by his/her parents except for the few instances where the law expressly allows him/her to act on his/her own[footnoteRef:68]. For a child to act in the judicial process, s/he will need to prove that s/he meets the conditions of interest (i.e. prove the issue is of concern to him/her), of eligibility (as certain actions are reserved to certain persons only) and of legal capacity (in this case capacity to act in judicial proceedings). [68:  Civil Code, Article 389-3.] 


Children’s lack of legal capacity is aimed at their protection. Thus, this principle does not apply when the child is genuinely in danger and takes an active part in his/her protection. As a result, most of the actions where a child can act in his/her own right concern the domain of children in danger, most particularly in Educational Assistance (described under the ‘the child in any other role’ subsection). Note that a child must in any case be held mature enough (discernement) to make use of those rights (see Section 2.b).

Moreover, a child may also act in his/her own right in the following instances:
Request for an affidavit

A child can ask the High Courts of his/her place of birth or residence that s/he be issued an affidavit (acte de notoriété) which is a judicial order that demonstrates his/her possession d’état until proven otherwise. Possession d’état is one of the means of establishing one’s filial relationship (filiation) and is based on the declaration of three witnesses. A child retains his/her right to apply for such an affidavit for five years after s/he has come of age[footnoteRef:69]. [69:  Civil Code, Article 317.] 

Emancipation

A child may become legally capable to act before turning 18 years old if s/he becomes emancipated (émancipation). An emancipated child is legally capable to conclude civil acts[footnoteRef:70] and is no longer subject to parental authority[footnoteRef:71]. [70:  Civil Code, Article 413-6.]  [71:  Civil Code, Article 413-7.] 


Emancipation may be granted upon the request of one or both parents if the child is 16 years of age and above and the judge finds there is just cause[footnoteRef:72]. In the case of guardianship, emancipation cannot be sought by the guardian but must be sought by the Family Council from the judge. Whilst a child cannot ask for emancipation in his/her own right, as described in Section 2.b and Section 3.6 a child may request a Family Council meeting and may therefore trigger the emancipation proceedings in cases where his/her guardian fails to show the necessary care. [72:  Civil Code, Article 413-2.] 

Employment law disputes

In principle, children can work from the age of 16, i.e. when school attendance is no longer mandatory, and with their parents’ approval. Proceedings at the Employment Tribunal are in general subject to the general rules of the Civil Procedure Code[footnoteRef:73]. However, a child may file an application to the Employment Tribunal in his/her own right  with his/her parents’ or the court’s agreement[footnoteRef:74]. [73:  Labour Code, Article R.1451-1.]  [74:  Labour Code, Article R.1453-1. Also mentioned on the website ‘your rights’ of the French government, (last access September 2013).] 

Determination of the nationality of unaccompanied foreign children

A child who does not possess French nationality may apply to a court to have his/her nationality recognised even if s/he does not have any identification papers. The child must be 16 years of age and above: in the absence of evidence, the determination of the child’s age is at the judge’s discretion and may be based on medical examinations. Other procedures relating to these children are mostly administrative and are detailed in the corresponding Study to collect data on children's involvement in administrative judicial proceedings.
Establishment and management of companies

Children 16 years of age and above can create and run limited liability companies (SARL or EURL) when authorised by their parents or the Family Council[footnoteRef:75]. Establishing and running a company may involve participation in civil judicial proceedings. A child with this authorisation may perform alone any administrative or civil acts necessary for the purposes of creating and running his/her company. [75:  Civil Code, Article 401.] 

The child as a defendant
There are no specific provisions on a child’s possibility to be sued in domestic courts in his/her own right. There is therefore no minimum age for bringing a civil action against a child. However, as described above, as a general rule children under the age of 18 must be represented by their parents. 

According to the Civil Code a person is liable not only for the damages s/he causes by his/her own act, but also for those which are caused by the acts of persons for whom s/he is responsible[footnoteRef:76]. Parents are therefore jointly and severally liable for the damages caused by their children insofar as they exercise parental authority (i.e. an emancipated child is solely responsible for his/her acts[footnoteRef:77]) and under the condition that they could prevent the act which gave rise to that liability. [76:  Civil Code, Article 1384.]  [77:  Civil Code, Article 413-7.] 


Any procedure can therefore target either the child or his/her parents provided the child is not emancipated.
The child as a witness
There are no child-specific provisions for children who participate in civil judicial proceedings as witnesses. Moreover, the Court of Cassation has ruled that children cannot act as witnesses in civil proceedings, indicating that children’s testimony does not bear any legal consequence[footnoteRef:78]. [78:  Court of Cassation: Cour de Cassation, Civile 2ème, 1erOctober 2009, Pourvoi n° 08-13.167.] 


There are three circumstances in which children are able to explain what they saw in a position or role where parallels can be drawn to that of witnesses (this however does not mean that they are ‘child witnesses’ in civil proceedings in France – moreover it is recalled that civil proceedings in France are not based on testimony but remain largely based on written evidence, and that testimony seldom occurs, to the point that a child’s testimony would indeed not happen in practice):

As an emancipated child, the child is considered to be an adult, therefore subject to the same rules as adults. The child is therefore not considered a ‘child witness’ in the context of French law. In this report, the rules applicable in these cases  will be dealt  with in ‘the child as a witness’ subsections;
As a child acting under his/her right to be heard, i.e. in situations where s/he is personally concerned or affected by the situation. While, depending on the circumstances, strong parallels to the role of witness can be drawn, there are specific rules applicable to a child’s intervention and right to be heard in proceedings that frame the use of this right and seek to protect the child in ways that cannot be assimilated to a role of witness. The child in this situation is therefore not considered a ‘child witness’ in the context of French law. In this report the rules applicable in these cases will be dealt with in ‘the general rules’ subsections but also in particular in Section 3.6;
As a child who willingly wishes to explain what s/he saw, bearing in mind the child must not be affected by the case (otherwise this would fall under the right to be heard category above). This situation bears strong parallels to the role of a ‘child witness’, however the child’s explanations bear no legal consequences (as ruled by the Court of Cassation, which means that the child’s explanations would not be based on facts but rather on his/her feelings) and the judge or the parties are unable to order or request that the child participate in the proceedings. The child in this situation is therefore not considered a ‘child witness’ in the context of French law, and while such a situation could occur in theory, in practice it would not happen. Where relevant, this will be dealt with in ‘the child as a witness’ subsections.
The child in any other role 
[bookmark: _Toc409789985]Parental authority
When parents agree outside court on the modalities for exercising their parental authority, they may request the JAF to officially approve their agreement[footnoteRef:79]. The judge may also be asked by one parent or the Public Prosecutor to establish such modalities[footnoteRef:80]. In the latter case, the judge must give special consideration to the child’s feelings (sentiments), as expressed by him/her[footnoteRef:81]. [79:  Civil Code, Article 373-2-7.]  [80:  Civil Code, Article 373-2-8.]  [81:  Civil Code, Article 373-2-11.] 


Parental authority may only be completely withdrawn if the parent is sentenced by a criminal court[footnoteRef:82]. These requests can be sent to the Public Prosecutor who will forward it to the competent jurisdiction. [82:  Civil Code, Article 378.] 

[bookmark: _Toc409789986]Filial relationship
Filial relationship is established in various ways[footnoteRef:83]. Several circumstances may therefore arise with regard to establishing and contesting a filial relationship[footnoteRef:84]. Whatever these circumstances, the child is always allowed to seek to establish or contest his/her filial relationship, whether this is done in his/her name during his/her minority[footnoteRef:85] or whether s/he does so within the given period of time after s/he comes of age[footnoteRef:86]. The same is true with regard to other actions linked to parental duties, such as child support[footnoteRef:87]. A child, however, will be unable to establish his/her filial relationship with a mother who has abandoned him/her at birth (accouchement sous X)[footnoteRef:88] or, in cases of medically assisted procreation, against the semen donor[footnoteRef:89]. [83:  Civil Code, Article 310-1: Filial relationship may be established through the effect of the law (different presumptions exist for different circumstances); through voluntary recognition (a document signed before or after the birth and received by an officer of civil status); or through possession status (possession d’état), i.e. the recognition by a judge of a de facto and non-contested situation.]  [84:  A child can seek to have his/her filial relationship established or contested based on different documents: (i) his/her birth certificate; (ii) any recognition certificates; or (iii) through a request for an affidavit (acte de notoriété) (Civil Code, Article 310-3). These documents may be used alone or in combination, giving rise to a series of legal presumptions which can be rebutted. For instance, a child born during his parents’ marriage is presumed to be the son/daughter of his/her mother’s husband’s (Civil Code, Article 312). This presumption can be rebutted under different circumstances involving the birth certificate not identifying the husband as father, or the child’s conception occurring during divorce or legal separation (séparation de corps) proceedings, and the recognition of a possession status (Civil Code, Articles 313, 314, 315).]  [85:  e.g. Civil Code, Article 328.]  [86:  e.g. Civil Code, Articles 333 and following.]  [87:  e.g. under Civil Code, Article 342, the legal administrator may request maintenance allowance in the child’s name from the person who had relations with the child’s mother during the legal period of conception (i.e. a child’s conception is presumed to have happened from the 300th to the 380th day prior to his birth, Civil Code, Article 78).]  [88:  Civil Procedure Code, Article 1157-3. It should however be noted that the mother may decide to leave her personal information to the administration (Social Action and Families Code, Article L.222-6), in which case the child may request from the administrative court access to this information when s/he is mature enough (discernement) and his legal representatives agree.]  [89:  Civil Code, Article 326.] 


When an action contesting a filial relationship is submitted, the relevant court may also decide on aspects of the child’s relationship with the person who was raising him/her prior to this action, considering the child’s best interests[footnoteRef:90]. [90:  Civil Code, Article 337.] 


When a second filial relationship is given to a child, his/her surname may be changed accordingly. If the child is 13 years of age and above, his/her consent is necessary (see Section 3.6)[footnoteRef:91]. [91:  Civil Code, Article 311-23.] 

[bookmark: _Toc409789987]Adoption
There are two types of adoption in France: simple adoption (adoption simple) and full adoption (adoption plénière). The High Courts are competent for both and adoption can only be pronounced if it is in conformity with the child's best interests[footnoteRef:92]. An adoption decision is however not required to be reasoned (decision non motivée). [92:  Civil Code, Article 353.] 


Several rules apply to both types of adoption. A child can be adopted if his/her two parents, or alternatively the Family Council, consent[footnoteRef:93]. The consent can be withdrawn within two months[footnoteRef:94]. The judge may, however, pronounce an adoption if s/he finds that the parents’ refusal to consent to the adoption is abusive, or when the parents are evidently not taking care of their child (désintérêt manifeste)[footnoteRef:95], i.e. if they do not maintain a  relationship necessary for upholding an emotional bond (ne pas entretenir les relations nécessaires au maintien de liens affectifs)[footnoteRef:96]. [93:  Civil Code, Articles 347 and 348-2.]  [94:  Civil Code, Article 348-3.]  [95:  Civil Code, Article 348-6.]  [96:  Civil Code, Article 350.] 


When a child has been abandoned, the judge can issue a declaration of abandonment (déclaration d’abandon). This declaration is issued when a person, social services or an adoption society has been taking care of the child while the parents were evidently not taking care of and raising him/her during the previous year.

Full adoption is only allowed for children below 15 years old. It can only be pronounced after the adoptive parent has hosted the child for 6 months. If the child is 13 years of age and above, s/he must expressly consent to his/her adoption. A child who has been fully adopted sees his/her filial relationships completely replaced by those of his/her adoptive parents[footnoteRef:97]and cannot therefore be the subject of a filial relationship request (demande de filiation) or a restitution request from his/her original family[footnoteRef:98]. [97:  Civil Code, Article 356.]  [98:  Civil Code, Article 352.] 


Simple adoption is authorised whatever the age of the adoptee. However if the child is 13 years of age and above, s/he must express his/her consent to the adoption[footnoteRef:99].S/he must also consent to the modification of his/her name(s)[footnoteRef:100]. A child who has been the subject of a simple adoption keeps his/her original filial relationships and is therefore considered part of his/her original family[footnoteRef:101]. However, parental authority and related rights and duties, remain with the adoptive parent[footnoteRef:102]. [99:  Civil Code, Article 360.]  [100:  Civil Code, Article 363.]  [101:  Civil Code, Article 364.]  [102:  Civil Code, Article 365.] 

[bookmark: _Toc409789988]Family Council
The child may attend a Family Council meeting unless the judge deems it contrary to his/her best interests. A child attending the meeting will not be allowed to actively participate[footnoteRef:103]. [103:  Civil Procedure Code, Article 1234-7.] 


Prior to any Family Council's meeting, the judge is required to hear the child or have him/her heard (e.g. by a psychologist) if the child is mature enough (discernement)[footnoteRef:104]. [104:  Civil Procedure Code, Article 1236.] 

[bookmark: _Toc409789989]Children in danger
Whatever his/her role in the procedure at hand, a child may also be found to be in danger. This may lead to proceedings of their own or may have consequences for on-going proceedings (e.g. divorce).
Obligation to report a child in danger
In practice, reporting is done by an adult who is directly or indirectly aware of the fact that a child is in danger. A child is considered to be in danger or likely to be in danger when s/he has suffered bodily harm (physical traumas, lesions, cuts, etc.), exhibits abnormal behaviour (anxiety, suicidal tendencies, running away, etc.), or signs that demonstrate lack of parental care (lack of hygiene, malnutrition, lack of sleep, absence from school, etc.)[footnoteRef:105]. [105:  Civil Code, Article 375.] 


When an adult becomes aware, or suspects, that a child is in danger, the adult is under obligation to report him/her as it is a crime not to help a person in danger[footnoteRef:106] or not to disclose information about a crime that one knows is being or will be committed[footnoteRef:107]. These general obligations are clearly part of the duties of certain categories of professionals that are or may be directly in contact with children, including health and education professionals[footnoteRef:108]. [106:  Criminal Code, Article 223-6.]  [107:  Criminal Code, Article 434-1.]  [108:  Those professionals are:
Public officials, civil servants and other staff of the national education system who must contact the Public Prosecutor when they become aware through their functions of any crimes or misdemeanours (Criminal Procedure Code, Article 40);
Services of maternal and child protection, and of children welfare who must report to the medical doctor of the service (Public Health Code (Code de la santé publique),  Article L.2112-6);
Medical doctors have a deontological duty to be the defender of the child when s/he considers that the interests of his/her health are misunderstood or mispreserved by his/her family (Medical Ethics Code, Articles 43 and 44, part of the Public Health Code);
Nurses who come encounter children suffering from maltreatment or deprivation of necessary care must protect them, including by alerting medical or administrative authorities (Article 7 of Decree n° 93-221 of 16 February 1993 on the rules of professional nurses);
Public services and other public and private bodies likely to become aware of children in danger (Social Action and Families Code (Code de l'action sociale et des familles), Article L.226-3).] 

Evaluation
As reporting a child in danger is an important act, an evaluation involving a number of persons and professionals (‘multidisciplinary evaluation’) will usually be undertaken prior to the reporting[footnoteRef:109]. This evaluation phase may however be omitted in emergency situations requiring immediate protective measures (see Section 3.4), usually when a crime has occurred or is likely to occur. [109:  For instance, a medical doctor who discovers a maltreated child or a child deprived of care will interview his/her parents or relatives, and possibly any social worker involved with the family. This is also true for the social services that suspect maltreatment and the police.] 

The act of reporting
There is no single way to report a child in danger (signalement d’un enfant en danger), and the act of reporting largely depends on who the adult is. A child can therefore be found in danger and reported in different circumstances, such as after hospitalisation, a visit to a doctor whether at school[footnoteRef:110] or outside, or after the child him/herself disclosed his/her situation to a relative or professional. A formal complaint can be submitted to the administration, the police, or the Juvenile Court; additionally, a letter can be addressed to the National Ombudsman (défenseur des droits), etc. A child may even be found to be in danger during a procedure that did not concern him/her, such as during his/her parents’ divorce. [110:  A number of medical visits are mandatory and carried throughout the course of education: Public Health Code, Article L.2112-2 (2°), Education Code (Code de l’éducation), Article L.541-1 (2nd indent). The general education in France is mandatory until the child turns sixteen years old.] 


Whereas providing information to the authorities on a child’s situation can be done orally, the act of reporting a child in danger must be done in writing[footnoteRef:111]. A report must include certain information such as the child’s identity, age, address, etc. as well as an explanation of the situation (any facts observed or reported, the behaviour of the family or relatives, previous actions taken whether administrative or judicial, results of the evaluation, etc.). It is also recommended that the familial context be described as it usually helps in the subsequent stages of investigation. [111:  Law n° 89-487 of 10 July 1989: ‘un écrit objectif comprenant une évaluation de la situation d’un mineur presumé en risque de danger ou en danger nécessitant une mesure de protection administrative ou judiciaire’.] 

What happens to a report?
Whilst reporting may be done in a number of ways, the report is processed in a single way. The report is in principle first considered as an administrative matter (signalisation à l’autorité administrative) and reaches the competent regional authorities (service de l’Aide Social à l’Enfance (ASE) du Conseil Général). The judicial authority may then be alerted (signalisation à l’autorité judiciaire) by the regional authorities under different circumstances, including when it is impossible to evaluate the situation or when the child’s family refuses help from the administration[footnoteRef:112]. [112:  Social Action and Families Code, Article L.226-3.] 


Because of their direct contact with children, only professionals of the national education system (Education nationale), health professionals or public services and other public and private bodies may report a child in danger directly to judicial authorities. A judge may moreover refer a child in danger to the Juvenile Court at any point, and the Juvenile Court is also able to operate an auto-referral in cases of children in danger. Both of these situations can happen for instance when the judge is already involved with the family (e.g. through a divorce or through a case involving the child’s brother/sister).

The Public Prosecutor of the child’s usual place of residence is the prime receiver of reports of children in danger that have reached the judicial stage. The Public Prosecutor therefore may decide to refer the child to a judge because s/he believes the child is in danger and requires protective or educational measures (see Section 3.4 for a detailed presentation of protective and Educational Assistance measures). The Public Prosecutor may also take emergency protective measures him/herself (see Section 3.4). The Public Prosecutor must then notify the service that reported the child in danger of this decision[footnoteRef:113]. [113:  The duty of retour d’information of the Criminal Procedure Code, Article 40-2.] 


[bookmark: _Toc409789990]International movement of children
When a parent fears that his/her child may be taken abroad by the other parent, thereby withdrawing his/her parental authority, s/he may resort to proceedings to oppose or prohibit the other parent from leaving the country (opposition ou prohibition de sortie du territoire). Opposition is an emergency procedure, administrative in nature, which may lead to civil proceedings.

When a child has effectively been wrongfully moved or retained abroad, other proceedings may also be initiated. These proceedings can only be initiated by a person exercising parental authority.
Prohibition to leave the country (interdiction de sortie du territoire)
A parent may request that the child cannot be taken out of the country without authorisation. This prohibition may be waived temporarily. The request may be made in the context of existing proceedings (divorce or separation) or independently of any other procedure, and is normally addressed to the JAF. If the child is the subject of measures of Educational Assistance, the Juvenile Court may also adjudicate on such requests. If the decision is taken, the child cannot leave the country without the consent of his/her two parents, or that of the judge should the parents disagree. When decided by the JAF, the prohibition lasts until a new order is adopted or until the child’s majority. When it is part of a protection order (e.g. if the spouse is a victim of violence as indicated in Section 2)[footnoteRef:114], the duration of the prohibition is determined by the judge, and is valid for four months maximum (with the possibility of extension). Finally, if decided by the Juvenile Court, the prohibition is limited to two years and leaving the territory can only be authorised by the judge. [114:  Law n°2004-439 of 26 May 2004 reforming divorce (loi n°2004-439 du 26 mai 2004 portant réforme du divorce).] 


If the judge orders a prohibition, the Public Prosecutor is informed and must have the child registered in the file of wanted persons to ensure his/her protection[footnoteRef:115]. [115:  Civil Code, Article 373-2-6 and Civil Procedure Code, Article 1180-3.] 

Wrongful movement or retention of children
Wrongful movement (déplacement illicite) refers to the case where the parent takes the child with him/her abroad. Wrongful retention (non-retour illicite) happens when a parent, after hosting the child abroad, does not return him/her back as was originally agreed. The aim of civil judicial proceedings is to try to restore the situation prior to this illicit movement or wrongful retention, and in any case to allow the other parent to reconnect with the child.

Requests concerning international illicit movement of children are brought to the High Courts and are adjudicated following an express procedure (procédure des référés)[footnoteRef:116]. To facilitate the return of the child or in case of non-execution, the Public Prosecutor may request the intervention of qualified professionals[footnoteRef:117] or that of the police[footnoteRef:118]. [116:  Civil Procedure Code, Article 1210-5.]  [117:  Civil Procedure Code, Article 1210-8.]  [118:  Civil Procedure Code, Article 1210-6.] 

[bookmark: _Toc409789991]Administration of the child’s possessions
Parents as legal administrators have the administration and benefit of all their children’s assets[footnoteRef:119]. However, this benefit stops when the child reaches 16 years old[footnoteRef:120]. [119:  Civil Code, Article 382.]  [120:  Civil Code, Article 384.] 


To protect the child’s interests, the law requires the judge’s intervention in several instances:

When only one parent holds parental authority ;
When only one parent holds parental authority, the legal administration[footnoteRef:121] is that of ‘administration under judicial supervision’ (administration sous contrôle judiciaire). This means that any administration of the child’s possessions is exercised under the control of the guardianship judge. [121:  Civil Code, Article 383.] 

Regarding acts that require the consent of the guardianship court by law ;
The law lists a number of acts that the holders of parental authority, even if they both agree, cannot perform without the consent of the guardianship court. Amongst these are acts of disposition with serious consequences on the child’s heritage and acts through which the parents, exercising the child’s rights, waive the child’s right to legal action by agreeing to a settlement.
Guardians’ acts affecting a child’s possession titles
Guardians can only conserve or administer the child’s possessions, i.e. perform acts that do not modify a child’s title of possession. Indeed, acts of disposal are subject to the authorisation of the Family Council and certain acts may furthermore require the JAF’s intervention.

Notwithstanding this, the child may still undertake some urgent and necessary actions relative to the preservation of his/her assets (acte de conservation), and everyday life activities (buying games, candies, bus tickets, school supplies, etc.)[footnoteRef:122]. [122:  There are three types of acts related to properties in French law:
Conservatory acts (acte conservatoire) aim at safeguarding a good or right (e.g. registering property on a national database);
Administration acts (acte d’administration) refer to the management and normal operations aimed at ensuring the development and conservation of the property (e.g. opening a bank account);
Disposition acts (acte de disposition) modify the possession title itself whether through an alienation (e.g. sale) or the creation of third party rights (e.g. mortgage).] 

The child as an intervener
No rules have been identified regulating how children and adults can intervene in civil judicial proceedings in which they have an interest.
[bookmark: _Provision_of_information][bookmark: _Toc384982702][bookmark: _Toc338234111][bookmark: _Toc409789992]Provision of information 
[bookmark: _Toc409789993]General procedural rules applicable to children involved in civil judicial proceedings regardless of their role
[bookmark: result_box]There are no general requirements on providing information to children involved in civil judicial proceedings as children are not recognised as legally capable to participate in such proceedings before they reach 18 years of age. However, children must be involved by their parents in decisions that affect them (see Section 2), according to their age and level of maturity. As there are no child-specific provisions regarding the provision of information, the general rules are considered as applicable to children and adults alike.

Parents are the recipients of court notifications (including subpoenas) regardless of the child’s role in the proceedings. They are usually informed of their rights and obligations by their lawyer or a legal aid service. Parents, making use of their parental authority, will then choose what information to disclose to the child. This means that they are under no general duty to disclose any information to the child if they believe it contrary to his/her interests. There is therefore no information specially designated for children.

When the interests of the parents conflict with those of the child and providing information to the parents can endanger the child or obstruct the course of justice, French law provides for the appointment of an administrator (see Section 2) who takes over the role of the parents, i.e. receives notifications and decides what to disclose to the child and how. This applies, for instance, in cases of children in danger, particularly in Educational Assistance proceedings, where the child may be a party to the case in his/her own right (see Section 3.1). In such instances, the child’s lawyer will also provide him/her with information (see below and Section 3.7).

With regard to emancipated children, since they are no longer subject to parental authority, they can therefore decide on their own on issues affecting them. As a result, in the context of civil judicial proceedings, emancipated children can defend their interests in their own right (with the help of a lawyer where applicable) and can thus be directly served with any notifications (including subpoenas) related to the proceedings.

In the case of an inquiry (enquête), the parties, children or adults, are made aware orally or through regular mail of the dates of this inquiry[footnoteRef:123].The parties will then be summoned to the court for the hearing at least eight days prior to the date of the hearing[footnoteRef:124]. [123:  Civil Procedure Code, Article 230.]  [124:  e.g. Civil Procedure Code, Article 1188.] 

[bookmark: _Toc409789994]The role of court professionals in informing children involved in civil judicial proceedings
Some Public Prosecutors and Juvenile Court judges are specifically trained to deal with children involved in civil judicial proceedings (see Section 2). They therefore usually provide information to children when coming into contact with them, and will go into greater detail if the child is mature enough, demonstrates his/her willingness to know more about the proceedings and/or asks relevant questions. Moreover, any judge may request that other professionals who are trained to deal with children also come into contact with the child and explain to him/her the situation.

In general, with regard to any proceedings, the child has the option to choose a lawyer him/herself (see Section 3.7). However, judges are particularly careful to ensure that this right is exercised by the child and remind the child of this, especially in cases  where  children are in danger or acting in their own right.

In any case, providing information is also largely considered to be the role of the child’s lawyer (see Section 3.7) or that of any other professional legal representative such as the administrator as mentioned above (see Section2.b).

The Paris Bar Association (barreau de Paris) has established a children’s office (antenne des mineurs). This office provides children with free and confidential information on legal matters as well as legal advice daily either over the phone (nationwide) or in person and without appointment (in its office in Paris). Other local Bar Associations have done the same. Youth houses (Maison des jeunes) providing free legal information and support to children also exist in many French localities.

Apart from the local actions undertaken by these organisations and the leaflets which they and the State draft and distribute in schools or at the Juvenile Judge, no measures have been identified to ensure that children receive information on the availability of these support services. Furthermore, there are no rules in place to ensure that children are informed of special arrangements available in order to protect their best interests if they are resident in a different Member State, as well as their their right to seek remedy for possible violations of their rights.
[bookmark: _Toc409789995]Information on the right to be heard
One specific provision on providing information to children relates to their general right to be heard (see Section 3.6). When a summons directly concerns a child because s/he is the object of the proceedings or in a role similar to that of a witness, it must include information on the child’s right to be heard alone or with his/her lawyer or a person of his/her choice (see Section 3.5 and Section 3.6), that s/he can benefit from legal aid (aide juridictionnelle) (see Section 3.10) and can therefore have his/her own lawyer (see Section 3.7)[footnoteRef:125]. [125:  Court of Cassation: Cass. Civ1ère, 9 déc. 2009, Pourvoi n°08-18145] 


Parents are required to confirm in a written sworn statement that they informed their child of his/her right to be heard[footnoteRef:126]. This statement is added to the case file and produced during the proceedings[footnoteRef:127].Through the use of the sworn statement, French law guarantees effectively that the child is informed, as well as protected from the heavy nature of information supplied by, for example, a third party (social worker, etc.) or a justice professional (judge, notary, bailiff…).  [126:  See an example of an ‘Attenstation sur l’honneur’.]  [127:  Civil Procedure Code, Article 338-1.] 

The child as a plaintiff/complainant
The general rules as indicated above apply.

Additionally, when parents bring a claim on behalf of their children, they are informed by their lawyer whether representation by a lawyer is mandatory for that type of civil judicial proceeding. In the course of the proceedings, the child’s parents are served with the court’s procedural documents as well as any documents the defendant is obliged to send. 
The child as a defendant
The general rules as indicated above apply.

Applications submitted to the court must include specific information, the absence of which renders the application inadmissible. 
Application by summons delivered by a bailiff[footnoteRef:128] [128:  Civil Procedure Code, Article 56.] 

Any representation modalities (e.g. whether the instance and jurisdiction requires the parties to be represented by a lawyer), including the fact that without any representation the case may be adjudicated anyway;
Date and location of the hearing;
Competent court;
Identification of any concerned real property and evidence on which the claim is based.
As this application by summons is also considered to be the plaintiff‘s conclusions, the parents of the child defendant may be required to draw conclusions of their own in reply to the plaintiff and may therefore require the assistance of a lawyer. The lawyer will then provide the relevant information to his/her clients.
Application by joint request, simple request or declaration[footnoteRef:129] [129:  Civil Procedure Code, Articles 57 and 58.] 

For natural persons: the full name, occupation, residence, nationality, date and place of birth of the applicant;
For legal persons: their type (e.g. limited liability company as children can set up limited liability companies – see Section 3.1), name, registered office and the body that represents it;
Name and address of the person against whom the application is made, or, in the case of a legal person, its name and headquarters;
The purpose of the request;
In the case of joint request, any evidence on which the claim is based;
Signature and date.
Joint requests are also considered as the conclusions and may therefore require the assistance of a lawyer when drafting them.
The child as a witness
[bookmark: _Toc409789996]Emancipated children
The judge may open an inquiry (enquête) during which witnesses may be summoned to be questioned by the court. An emancipated child will therefore be served with a subpoena containing the names of the parties and warning them that witnesses who fail to appear may then be summoned at their expense if their testimony is deemed necessary. Witnesses are also warned that if they refuse to testify or to give an oath without legitimate excuse they may be subject to a civil fine of up to EUR3000[footnoteRef:130]. If the interview takes place, the child witness will be provided with information when s/he is heard by professionals (see Section 3.5). [130:  Civil Procedure Code, Article 229 referring to Article 207.] 

[bookmark: _Toc409789997]Children willingly explaining what they saw
In a similar manner as described above, in theory the child may be invited (rather than summoned) to be heard by the court. As indicated above, in practice, such a situation would never occur in French civil proceedings. 
The child in any other role
As mentioned above, children must be involved in decisions that affect them according to their age and level of maturity (see Section 2). They must therefore receive the information necessary to make an informed decision. How this is provided is left at the parents’ discretion when exercising their parental authority, and ultimately at the judge’s discretion if s/he wants to hear the child’s opinion on the matter at hand (see Section 3.6). In the latter case, the information provided will depend on the type of the proceedings (e.g. divorce or children in danger), the child’s parents or legal representatives, whether s/he has his/her own lawyer, etc. and therefore is based more on practice than legal requirements.

In essence, when a family is involved in legal proceedings that affect, but do not directly concern a child, there is no obligation for the other legal professionals (judges or lawyers) to disclose any information to the child[footnoteRef:131], or to his/her lawyer if s/he has one. See Section 3.7 for an explanation of what this procedural hurdle entails for the lawyer. [131:  This covers any copies of notifications, judgements, or even the case/proceeding file itself and any other documents that relate to the proceedings. This can therefore happen in a variety of situations such as in separation proceedings, but also with regard to other proceedings (e.g. the family is evicted from its home), that may directly impact upon the child’s life.] 

[bookmark: _Toc409789998]Educational assistance
In the case of Educational Assistance (assistance éducative), the Juvenile Judge informs the parents and/or the child’s legal representative, as well as the child him/herself depending on his/her level of maturity, of the reasons why the matter is brought to his/her attention. The notice on the opening of the proceeding and the subpoena are sent to the child’s parents/legal representative and the child him/herself (depending on his/her level of maturity), and must refer to the rights of the parties to choose a lawyer or have one appointed[footnoteRef:132]. The notice and summons must inform the parties of their right to consult the file. [132:  Civil Procedure Code, Article 1182.] 


The decisions of the judge are notified within eight days to both the child and his parents, however judges are under the obligation to notify children when they are 16 years of age and above[footnoteRef:133]. In the case of appeals, the same persons are informed[footnoteRef:134]. [133:  Civil Procedure Code, Article 1190.]  [134:  Civil Procedure Code, Article 1192.] 

[bookmark: _Protection_of_the][bookmark: _Toc384982703][bookmark: _Toc338234112][bookmark: _Toc409789999]Protection of the child’s private and family life 
[bookmark: _Toc346714785][bookmark: _Toc346714786][bookmark: _Toc346714787][bookmark: _Toc338234113][bookmark: _Toc409790000]General procedural rules applicable to children involved in civil judicial proceedings regardless of their role
[bookmark: _Toc409790001]Publicity of trials
Hearings in France are by definition held in open court; however, the hearing may be ordered in closed session (huis clos) when a request is submitted and approved by a judge. Such requests can be made by any of the parties. In the case of child parties, the relevant request is submitted by the child’s parents or legal counsel, unless the child is emancipated (for more details and other exceptions see Section 3.1). In exception to this principle, more generally, the law provides for closed hearings in case of proceedings concerning children in family matters[footnoteRef:135]. Hearings at the Juvenile Court in civil judicial proceedings are always held in closed session. It is furthermore not possible to tape or transmit images or words during civil judicial proceedings[footnoteRef:136]. [135:  Civil Procedure Code, Article 1074.]  [136:  Law of 29 July 1881 on press liberty (loi du 29 juillet 1881 relative à la liberté de la presse), Article 38 ter.] 

[bookmark: _Toc409790002]Protection of the child’s data during the civil judicial proceedings
Only parties to the proceedings and judicial officials have access to the file of a case. A third party may only consult the record of the case, and have a copy issued, if s/he proves his/her legitimate interest and the judge authorises him to do so[footnoteRef:137]. For example, a Family Council member, or grandparent could submit such a request. [137:  Civil Procedure Code, Article 29.] 


Furthermore, it is forbidden to disclose the identity, address, or other elements that allow the identification of a child who has fled from his/her parents, who is the victim of an offence (and who may then be seeking compensation for damages), or to identify the biological family of a child who is subject to a full adoption[footnoteRef:138]. Even disclosure of the real first name of the child, his/her school, or a picture of his/her parents is sufficient to constitute a criminal offence[footnoteRef:139]. As discussed in Section 2, the child may seek compensation through his parents in case his/her rights have been infringed upon. The Public Prosecutor may in his/her own right launch a formal lawsuit provided s/he knows the privacy rights of a child victim have been infringed upon. Additionally, it is forbidden to disclose any information on the proceedings or publish any evidence relating to proceedings on filiation, maintenance allowance, divorce, separation, marriage, or abortion[footnoteRef:140]. Any public official who discloses such information, would be subject to disciplinary proceedings. [138:  Law of 29 July 1881 on press liberty, Article 39 bis and quinques.]  [139:  Court of Cassation: Cour de Cassation, Chambre Criminelle 4 Juin 1998.]  [140:  Law of 29 July 1881 on press liberty, Article 39.] 


Furthermore, children’s personal data are protected through a data protection law which applies, amongst others, to public authorities (including courts). This law determines the purposes and means of data processing[footnoteRef:141]. The subject of the data is required to consent before the processing of his/her personal data except in some circumstances such as the execution of a public service or respecting a legal obligation[footnoteRef:142]. Personal data is understood as any information relating to a natural person who is or can be identified, directly or indirectly, by reference to an identification number or to one or more factors specific to him/her[footnoteRef:143]. In the case of children, it is understood that, in accordance with the general rules (see Section 3.1) this consent must be granted by their parents.  [141:  Law No. 78-17 of 6 January 1978 on data processing, data files and individual liberties (Loi du 6 Janvier 1978 No 78-17 relative à l'informatique, aux fichiers et aux libertés), Article 3(I).]  [142:  Law No. 78-17 of 6 January 1978 on data processing, data files and individual liberties, Article 6.]  [143:  Law No. 78-17 of 6 January 1978 on data processing, data files and individual liberties, Articles 2 and 7.] 

[bookmark: _Toc409790003]Publication of judgements
Judgements published in France must abide by these rules, and as a result, in practice, the children’s names would be either aliases or initials.
[bookmark: _Toc409790004]Measures taken for avoiding the adverse consequences of the civil judicial proceedings on family relations
When a child is heard by the judge under the general right to the heard (see Section 3.6), the judge is under the obligation to draft a report and disclose it to the other parties. This may therefore endanger the child. However, the law does not provide for what content this report must contain, and judges can therefore dilute information at will (see Section 3.5).
The child as a plaintiff/defendant
The general rules as analysed above apply.
The child as a witness
The general rules as analysed above apply whether for emancipated children or children willingly explaining what they saw.
The child in any other role
[bookmark: _Toc409790005]The requirement to hold a Social Inquiry in cases related to parental authority
The JAF may require the holding of a Social Inquiry (enquête sociale) before taking any decision relating to parental authority, including visitation and accommodation rights[footnoteRef:144].This inquiry aims at collecting information about the family situation and living conditions in which children are raised. [144:  Civil Code, Article 373-2-12.] 


If a parent disagrees with the findings of the Social Inquiry, a counter-inquiry can be ordered upon request. The Social Inquiry cannot be used in the debate on the cause of divorce.

Social Inquiries are usually carried out by the Youth Judicial Protection Service or authorised associations of the child’s neighbourhood.

It should be noted that Social Inquiries may also be carried out for other cases that affect the child’s life (criminal proceedings, children in danger, etc.). Moreover, the results of a recent inquiry may be used by different judges in different cases relating to the child and his/her family, as indicated under Section 2.
[bookmark: _Toc409790006]Obligation of confidentiality and reporting of children in danger
In general, professionals coming into contact with children are under strict obligations of confidentiality. Nonetheless, in order to facilitate the reporting of offences against children certain measures have been introduced such as the waiving of professional secrecy in cases of children’s mistreatment (i.e. no sanctions, disciplinary or otherwise, may be pronounced when someone reports a child in danger). This is particularly important for health professionals. When such offences are reported and reach the judicial stage, the Public Prosecutor will be contacted and will decide on the next steps: e.g. ordering temporary protective measures and transferring the file to the Juvenile Court (see Section 3.1).
[bookmark: _Toc409790007]Family Council meetings
The Family Council's meetings are private and each of its members is held to secrecy vis-à-vis third parties[footnoteRef:145]. [145:  Civil Procedure Code, Article 1234-6.] 

[bookmark: _Protection_from_harm][bookmark: _Toc384982704][bookmark: _Toc409790008]Protection from harm and ensuring a child-friendly process
[bookmark: _Toc409790009]General procedural rules applicable to children involved in civil judicial proceedings regardless of their role
[bookmark: _Toc409790010]Avoiding undue delays
There are no specific provisions for speeding the course of justice in the first instance for cases involving children. However, when bringing appeals against a Juvenile Court’s decision, the law provides for the case to be adjudicated as a priority[footnoteRef:146]. [146:  Civil Procedure Code, Article 1193.] 

[bookmark: _Toc409790011]Child-friendly environment
There is no requirement for any judicial premises to be designed specifically for children. Apart from the offices of the Juvenile Judge and the child lawyer, who both specialise in juvenile justice and will therefore ensure that there is a solemn, yet child-friendly atmosphere in their offices, there is no guarantee that the premises and places where children are involved in civil judicial proceedings are non-intimidating and child-friendly. Furthermore, there are no laws in place ensuring that court sessions and other actions during the civil procedure are adapted to the child’s pace and attention span and that any communication difficulties the child may have are taken into account. However, in practice these issues would be considered by Juvenile Courts as children are actively involved in the proceedings and the family’s approval to the measures is often sought.

In addition, when a child makes use of his/her right to be heard (see Section 3.6), the judge may request a third person, such as a psychologist or an association for child protection, to hear the child instead of him/her. This hearing may then take place in a child-friendly environment. Moreover, the French government has launched an initiative called the Charte Marianne that seeks to improve the public administration’s reception and hosting of the public. Whilst not directly meant as a child-friendly measure, this initiative has rendered less austere a visit to the thousands of public administration offices that have adopted and implemented the charter, including justice administrations.

Finally, civil measures can be ordered even though criminal proceedings were originally initiated. In this case, sensitive child victims would have been taken care of by the Youth Police Brigades (Brigades des mineurs) which have specifically designed rooms for children, and are specifically trained to deal with and interview children. In this context, a number of other safeguards have been set up which are explained in the Study to collect data on children’s involvement in criminal proceedings.
[bookmark: _Toc409790012]Protecting children from harm during the civil judicial proceedings
The judge will usually enquire whether the child wishes to exit the room before any images and videos or other shocking material is shown at the hearing. It is however noted that such materials are seldom shown in civil proceedings[footnoteRef:147].  [147:  Information gathered through stakeholder interview (Lawyer).] 

The child as a plaintiff/defendant
Apart from the general rules analysed above, the following rules are applicable in the case of child plaintiffs/defendants:
[bookmark: _Toc409790013]Personal appearance of the parties
As discussed in Section 3.1, the child’s parents represent the child plaintiffs/defendants and they therefore assist the child or accompany him/her in any civil judicial proceedings, take decisions on his/her behalf, etc. The parties can be represented by their lawyer and are not always required to be present, depending on the case. Nonetheless, even where the judge requests the plaintiff’s presence or the plaintiff’s presence is required by law, the child is always represented by his/her parents.
[bookmark: _Toc409790014]Interim measures
It is possible for the plaintiff (whether the child him/herself or his/her parent or guardian acting on his/her behalf) to request interim measures through an express procedure (procédure des référés) requesting the judge to order a series of generic temporary measures. In civil judicial proceedings, the judge is usually required to order:
Urgent measures;
These are usually requiring a party not to act and therefore aim at maintaining the status quo until judgement can be made. They can only be ordered under the condition that they would not be seriously challenged or would not lead to a dispute of their own[footnoteRef:148]. [148:  e.g. Civil Procedure Code, Article 808.] 

Interim relief or rehabilitation (mesures conservatoires ou réhabilitation) ;
Like urgent measures, these measures may be ordered to maintain the status quo, but may also require positive action from the opposing or both parties, in order to avoid further deterioration. They may be granted even if they can be challenged, provided that their imposition would not reasonably affect the outcome of the first cause of dispute[footnoteRef:149]. [149:  e.g. Civil Procedure Code, Article 809.] 

Referred probation (référé probation);
These measures are usually sought to obtain evidence upon which the outcome of any future litigation would depend[footnoteRef:150]. [150:  e.g. Civil Procedure Code, Article 145.] 


It should be noted that these measures are temporary and may therefore be decided against in the main proceedings. This procedure may be used before various courts (High Courts (including Guardianship and Juvenile Court), Commercial Court, Employment Tribunal, etc.).
[bookmark: _Toc409790015]Educational assistance
If the child is a party to civil judicial proceedings in his/her own right (see Section 3.1), then the proceedings usually concern Educational Assistance measures where the child is in need of protection or educational measures. These proceedings reflect elements of a child-friendly justice as they revolve around the family and personality of the child and aim at his/her best interests. They essentially only involve specialised actors such as the Juvenile Judge or child-specialised Public Prosecutors, youth educators or social workers already involved with the family. Moreover, the measures adopted are temporary (see below ‘children in danger’).
The child as a witness
Apart from the general rules discussed above no child-specific provisions have been identified ensuring a child-friendly process for child witnesses in France. As a general rule, witnesses are heard separately from each other by the judge in the presence of the parties or those called to attend. Nevertheless, the judge, at his/her discretion, may request that a party leaves the room[footnoteRef:151]. This party will however be immediately informed of the declarations made by the witness in his/her absence. Parties do not have the right to interrupt, challenge or seek to influence witnesses during testimony, or they risk being excluded from the hearing[footnoteRef:152]. [151:  Civil Procedure Code, Article 208.]  [152:  Civil Procedure Code, Article 214.] 


Judges may decide to hear witnesses again and confront one with another or with the parties if necessary. However, it does not seem likely that such confrontation would happen in cases of children willingly explaining what they saw, as they cannot be obliged to testify and their testimony bears no legal consequences (see Section 3.1). The judge may also decide to hear witnesses assisted by a professional (such as a psychologist, youth educator, etc.)[footnoteRef:153]. [153:  Civil Procedure Code, Article 215.] 


Violence against witnesses to influence the testimony is a criminal offence that is systematically punished in France[footnoteRef:154]. [154:  Criminal Procedure Code, Article 434-15.] 

The child in any other role
[bookmark: _Toc409790016]Divorce 
Whilst children have a general right to be heard in proceedings that concern them, children cannot testify in their parents’ divorce proceedings with regard to the complaints made by the spouses[footnoteRef:155]. The child will only be heard with regard to, for instance, his/her choice of residence, etc. [155:  Civil Code, Article 259.] 


In recent years, divorce proceedings have been considerably simplified and shortened, whilst a focus is also put on out of court settlements (see Section 3.8). This reduces the duration and intensity of the child’s exposure to procedures organising his/her parents’ separation[footnoteRef:156]. [156:  Law n°2004-439 of 26 May 2004 reforming divorce (loi n°2004-439 du 26 mai 2004 portant réforme du divorce).] 

[bookmark: _Toc409790017]Parental authority
Hearings in matters of parental authority are held behind closed doors. Moreover, the judge is required to interview the child (or have him/her interviewed by a third party, such as a medical doctor) pursuant to the provisions on the child’s right to be heard (see Section 3.6).[footnoteRef:157]. This interview is therefore subject to the child’s maturity (discernement). [157:  Civil Procedure Code, Article 1236.] 


Even when the procedure regards the modification or removal of parental care rights, during the proceedings the court may impose, as interim measures, restrictions on the parents’ visitation and accommodation rights or require them to pay child support. These interim measures are imposed in accordance with the express procedure described above under ‘the child as a plaintiff’ subsection.
[bookmark: _Toc409790018]Family Council
When the Family Council votes, the judge’s vote has an increased weight. This measure is intended to protect the child as judges are professional and objective individuals whose aim is to defend the best interests of the child[footnoteRef:158]. [158:  Civil Procedure Code, Article 400.] 

[bookmark: _Toc409790019]Children in danger
[bookmark: _Toc409790020]Protective measures and emergency situations
[bookmark: result_box1]The Juvenile Court is responsible for taking protective measures for children. The Juvenile Court must endeavour to obtain the support and cooperation of the family for any measure taken. Furthermore, the Juvenile Court's first consideration is the child’s best interests. Finally, measures taken by the Juvenile Court are in principle temporary, and can be modified at any moment depending on the facts and the development of the child’s situation[footnoteRef:159]. [159:  Civil Code, Article 375-6. ] 


At the hearing, the judge will hear the child, his/her father and mother, tutor or person or representative of the institution in whose care the child is placed as well as any other person whose testimony is deemed useful. S/he may exempt the child from appearing or may order that s/he leave the hearing during the whole or part of the oral arguments[footnoteRef:160]. [160:  Civil Procedure Code, Article 1189.] 


The judge may take the following protective measures:
Educational Assistance in Open Environment (Assistance Educative en Milieu Ouvert, AEMO);
The child is kept in his/her family but the family will be followed by a social worker (assistant social) or an educator (éducateur) or a psychologist, or a combination of any of the three, for a period of six months to two years. These individuals must write a report to the judge at the end of the period. Contrary to most measures for which the family’s support and cooperation is needed, this measure can be imposed on the family. The child in his/her own right or his/her family can appeal the decision.
Placement of the child in temporary care (placement provisoire);
Under this measure children are removed from the care of their parents. Different placement measures exist such as (i) the obligation to be placed and study in a boarding school (exécution de travaux scolaires et placement en internat) where the child is in boarding school for a year and may be allowed to travel back to his/her parents during the weekends or the holidays, or (ii) placement in an institution (placement en institution) for educational, professional, or medical purposes. These measures can be adopted for short or longer periods.

Depending on the situation and best interests of the child, s/he may also be placed in a specialised public or associative service authorised by the youth judicial protection service (protection judiciaire de la jeunesse), or the social services’ children’s department.

The evaluation phase of the reporting (see Section 3.1) may be omitted in cases of emergency, allowing for protective measures to be taken immediately. In these situations the Public Prosecutor is able to order the same measures as the Juvenile Court[footnoteRef:161], but must contact the Juvenile Court within eight days. The Juvenile Court must then confirm or revoke the Public Prosecutor’s decisions within 15 days. [161:  These administrative temporary measures are not subject to appeal.] 


The Juvenile Court can order temporary care measures in emergency situations without having heard the child, his/her parents and other involved persons (such as the family, social workers, educators, etc.). In this case, the judge must hear these persons within 15 days or the child will return to his/her former environment[footnoteRef:162]. A child will also be returned to his/her former environment if a final decision is not taken within six months from the day the provisional measures were ordered[footnoteRef:163]. These legal measures ensure that the child and his/her parents are regularly called back to the Juvenile Court and that the situation is frequently reassessed in the child’s best interests. [162:  Civil Procedure Code, Article 1184.]  [163:  Civil Procedure Code, Article 1185.] 

International illicit movement of children
Requests concerning international illicit movement of children are brought to the High Courts and are adjudicated following the express procedure (procedure des référés)[footnoteRef:164] described above under the ‘the child as a plaintiff’ subsection. [164:  Civil Procedure Code, Article 1210-5.] 

[bookmark: _Protecting_the_child][bookmark: _Toc338234114][bookmark: _Toc384982705][bookmark: _Toc409790021]Protecting the child during interviews and when giving testimony
The child as a plaintiff/defendant
The judge is allowed to call the parties for interview, whatever the case’s subject matter[footnoteRef:165]. Thus, even individuals considered as ‘incapable’ to act (for instance, non-emancipated children – Section 3.1) can be interviewed upon the judge’s order. In addition, their legal representatives or any persons assisting them (e.g. the appointed administrator, a youth educator) can also be interviewed in court[footnoteRef:166]. It is however recalled that French civil proceedings are based on written evidence and seldom rely on the parties’ testimony. Moreover, children are represented by their legal representatives in civil proceedings and are therefore unlikely to intervene directly in such proceedings, should they occur. [165:  Civil Procedure Code, Article 184.]  [166:  Civil Procedure Code, Article 197.] 


When the interview is ordered by a full bench, a single judge may still undertake the interview in his/her office[footnoteRef:167].  [167:  Civil Procedure Code, Articles 185 and 188.] 


The general rules of the Civil Procedure Code applicable to interviews and testimony do not differentiate between parties. In application of these general rules, the parties are interviewed in each other’s presence unless the circumstances require otherwise[footnoteRef:168]. A confrontation[footnoteRef:169] must be ordered if a party so requests[footnoteRef:170], even if the other party is a child. The parties may be heard in the presence of another professional (e.g. an expert), and they may also confront the witnesses[footnoteRef:171], if the judge agrees. In practice, the only actual proceeding where children may be involved in this fashion is in front of the Juvenile Courts as described in the Study to collect data on children’s involvement in criminal proceedings. [168:  Civil Procedure Code, Article 189.]  [169:  A situation where the parties meet in the presence of their lawyers, and eventually the Public Prosecutor and judge.]  [170:  Civil Procedure Code, Article 189.]  [171:  Civil Procedure Code, Article 190.] 


Parties to civil judicial proceedings answer orally and in person the questions raised by the court without being able to read anything prepared in advance. The parties’ statements and refusal to answer are recorded in official statements (procès verbal)[footnoteRef:172].  [172:  Civil Procedure Code, Article 194.] 


Apart from the general rules referring to all parties described above, the Civil Procedure Code has a part which deals exclusively with the examination of children[footnoteRef:173]. [173:  Civil Procedure Code, Title 9 bis.] 


In application of these rules relating to child testimony, when one of the parties requests that a child (who may be a party to the proceedings or may not have a role in the proceedings) be interviewed, the child’s interview will be done pursuant to the rules on the child’s right to be heard (see Section 3.6). In this sense, the judge may refuse to hear the child if s/he believes it is not necessary to the matter at hand or that it would be contrary to the child’s best interests[footnoteRef:174]. However, should the child request him/herself to be interviewed, then the judge can only refuse to hear the child if s/he finds that the child is not mature enough or that the proceedings do not concern him/her[footnoteRef:175]. Moreover, the child may be alone during the interview, but s/he can also request to be heard in the presence of his/her lawyer and a person of his/her choice. The judge may also request that a third party be present or conduct the interview[footnoteRef:176].  In the latter case, this person ought to be a psychologist or social worker[footnoteRef:177](see Section 3.6 for more information). [174:  Civil Procedure Code, Article 338-4.]  [175:  Civil Procedure Code, Article 338-4.]  [176:  Civil Procedure Code, Articles 338-6 and 338-9.]  [177:  Civil Procedure Code, Article 338-9.] 


As a result, there are no specific provisions regulating the location and the manner in which the child should be interviewed in civil judicial proceedings, whether in terms of preparation, number, and length of interviews. Furthermore, as mentioned in Section 3.4, interviews are not adapted to the child’s age and attention span.
[bookmark: _Toc409790022]The child’s statements as evidence
Only parents are obliged to involve children in decisions that affect them[footnoteRef:178]. While judges are often legally required to find out the child’s feelings (sentiments) on the matter at hand and to take those into consideration[footnoteRef:179], judges are not under a general obligation to rule according to the views/wishes expressed by the child, regardless of the child’s role in the proceedings.  [178:  Civil Code, Article 371-1.]  [179:  e.g. Civil Code, Articles 373-2-6, 375-1.] 


When the child is making use of his/her right to be heard (see Section 3.6) or is heard as part of the investigations, the evidence put forward by the child does not bind the judge in any way. Indeed, the judge’s only obligation, if any, is to make a decision considering the best interests of the child. If the judge finds that the child's wishes do not correspond to his/her best interests, s/he may take a decision different from what the child wanted. 

However, in practice the views expressed by the child will have more weight for the judge if the child is older and demonstrates maturity at the hearing[footnoteRef:180]. [180:  Information gathered through stakeholder interview (Lawyer).] 

[bookmark: _Toc409790023]Recording the child’s statements: best interests of the child and the adversarial principle
The law requires that the judge, or the person who conducts the interview, drafts a report (compte rendu). The person who hears the child must then disclose the report to all parties (in accordance with the adversarial principle (principe du contradictoire))[footnoteRef:181]. At the same time, however, the judge must ensure full respect of the child’s best interests, which can require that the child’s statements remain confidential in order to protect him/her from harm. Thus, as the law does not specify how detailed this report must be, any judge who wishes to protect a child may simply mention that s/he interviewed the child, the date and location of the interview, and possibly which topic or questions were discussed, without however revealing the child‘s exact statements. [181:  Civil Procedure Code, Articles 338-12.] 

[bookmark: _Toc409790024]Employment disputes
Parties must be present at the Employment Tribunal[footnoteRef:182], and witnesses may also be asked to participate in such proceedings. [182:  Labour Code, Article R.1453-1.] 


Children should, in principle, be accompanied by their parents. However, the parents can be excused, or, as mentioned in Section 3.1, the child can be authorised to file an application to the Employment Tribunal by his/her parents or the court itself; in this case the child will not be expected to be accompanied by his/her parents. 

Moreover, any party may also be accompanied by[footnoteRef:183]: [183:  Labour Code, Article R.1453-2.] 

Employees or employers in the same branch of activity;
Permanent or non-permanent representatives of employers’ and workers' organisations;
A spouse, partner under a civil solidarity pact or partner;
Lawyers.
The child as a witness
[bookmark: _Toc409790025]Emancipated children
Witnesses are required to take an oath[footnoteRef:184]. Emancipated children acting as witnesses cannot refuse to testify and are warned when summoned to the court that if they refuse to testify or to give an oath without legitimate excuse they may be subject to a civil fine of up to EUR3000[footnoteRef:185].The judge is able to launch an inquiry (enquête) and summon witnesses to the tribunal[footnoteRef:186]. This inquiry may take place in front of a full bench (formation de jugement), a single judge, or any other judge in the jurisdiction if necessary[footnoteRef:187]. [184:  Civil Procedure Code, Article 211.]  [185:  Civil Procedure Code, Article 229 referring to Article 207.]  [186:  Civil Procedure Code, Article 204 et q.]  [187:  Civil Procedure Code, Article 225.] 

[bookmark: _Toc409790026]Children willingly explaining what they saw
However, when a person is unable to be a witness (for instance, because s/he is under age), s/he may still be heard by the judge.  In this case s/he does not have to take an oath[footnoteRef:188].Thus, children explaining what they saw are heard in court without taking an oath. In addition, in these cases, it is not required that children be examined in the presence of their parents/legal representatives. Furthermore, no rules have been identified providing for the preparation or support of a child acting in this role. [188:  Civil Procedure Code, Article 205.] 


It should be noted that in civil judicial proceedings, witnesses are rarely heard during the proceedings or at the court hearing, or indeed relied upon at all[footnoteRef:189], and usually provide evidence through a written declaration which would in any case limit trauma for a child. In practice, it is children in danger who are heard in judicial proceedings. Regardless of whether they are party to them or not, they would express their views under their general right to be heard which contains many safeguards (e.g. a child heard under his/her right to be heard may be heard alone or accompanied by a professional, or may even be heard by the professional – see above and Section 3.6).  [189:  Information gathered through stakeholder interview (Lawyer).] 

The child in any other role
The rules described above relevant to children’s right to be heard apply to children who participate in the proceedings as the subject of the dispute (e.g. children in danger). 
[bookmark: _Toc338234115][bookmark: _Right_to_be][bookmark: _Toc384982706][bookmark: _Toc338234116][bookmark: _Toc409790027]Right to be heard and to participate in civil judicial proceedings 
[bookmark: _Toc346714791][bookmark: _Toc346714792][bookmark: _Toc346714946][bookmark: _Toc338234117][bookmark: _Toc338234118][bookmark: _Toc409790028]General procedural rules applicable to children involved in civil judicial proceedings regardless of their role
[bookmark: _Toc409790029]The right to be heard: a general right
French legislation has established the fundamental, general right of children to be heard, whether by the judge or any other person appointed by the judge in the child’s best interests[footnoteRef:190].This principle, of course, is applicable only when the decision does not rest on objective factors (such as the biological truth) but on subjective elements, such as the best interests of the child. Its purpose is to allow the child to express his/her opinion and not to give evidence in an objective manner. Thus, the child is allowed to express his/her feelings, ‘his/her’ truth. [190:  Civil Code, Article 388-1.] 


The right to be heard is therefore essentially used in proceedings relating to parental authority as evidenced by a Ministry of Justice Circular which lists indicatively different proceedings in which this right may come into play[footnoteRef:191]. However, it is theoretically open to any proceedings that concern the child, regardless of his/her role (plaintiff/defendant/witness/child in any other role). [191:  Circular of 3 July 2009 (Circulaire du 03 Juillet 2009) n° CIV/10/09, 211-7 C1/2-2-7/MLM.] 


The right to be heard is aimed at the protection of the child; this means that children are not obliged to be heard, and they may even refuse to be heard or may be silent when the judge wishes to hear them. This refusal or non-exercise of their right does not amount to refusal of their other legal options to participate in the proceedings, nor does the exercise of this right make them party to the proceedings at hand. However, if a child is a party to the proceedings (for instance in Educational Assistance), s/he retains the right to be heard, even if temporarily s/he refuses to testify. Moreover, children will be only heard in proceedings that ‘concern them’ (toute procédure le concernant) which is strictly interpreted and reduces the possibility for parents to ‘use’ their children. The hearing takes place in the judge’s office, not in open court and usually only the child and the judge are present, or the child is accompanied by his/her lawyer or a person of the child’s choice. The judge may appoint someone else instead of the person whom the child chooses, if that person’s interests appear to be contrary to those of the child[footnoteRef:192]. [192:  Civil Code, Article 388-1.] 


The child can make use of his/her right to be heard at any point during the proceedings[footnoteRef:193] and may make this request in any form[footnoteRef:194]. In practice, one of the parents will inform the judge, but it might be the case that the child writes to the judge him/herself or makes this request during one of the hearings. [193:  Court of Cassation: Cour de Cassation, Civ 1ère, 24 Octobre 2012, N° de pourvoi 11-18.849 : ‘dans toute procédure le concernant, le mineur capable de discernement peut être entendu par le juge, que cette audition est de droit lorsqu’il en fait la demande… que sa demande d’audition peut être présentée en tout état de la procédure et même, pour la première fois, en cause d’appel’.]  [194:  Civil Procedure Code, Article 338-2.] 


Nonetheless, the right to be heard is not absolute; it is subject to different conditions:
[bookmark: _Toc409790030]When it is the child who requests to be heard;
The judge will only hear the child if the child is mature enough (discernement)[footnoteRef:195] and if the subject matter of the case concerns the child. [195:  Civil Code, Article 388-1.] 


[bookmark: _Toc409790031]When a party requests the child to be heard ;
The judge will only hear the child if the child is mature enough (discernement)[footnoteRef:196] and if the subject matter of the case concerns the child. Moreover, the judge may also refuse to hear the child if the judge believes it is not necessary for the matter at hand or that it would be contrary to the child’s best interests[footnoteRef:197]. [196:  Civil Code, Article 388-1.]  [197:  Civil Procedure Code, Article 338-4.] 

[bookmark: _Toc409790032]The right to be heard and the child’s maturity
The child’s maturity is a predominant consideration in the exercise of the right to be heard. In the absence of a clear legal definition, it is at the judge’s discretion to decide whether the child is mature enough to be heard by the court (see Section 2).

The child’s age is a relative starting criterion (children below 7 years of age are often found not mature enough whereas children 13 years of age and above are often found as mature enough). However, a real appreciation of the child’s understanding and of his/her perception of what is right and wrong presupposes that the judge first meets the child.

In practice, the judge may first require the child’s lawyer to attest to the child’s maturity. However, in many cases the judge decides from the outset whether a child is mature enough or not, without even meeting the child. If the issue is too complex, the judge will often not even seek to assess the child’s maturity[footnoteRef:198]. [198:  Information gathered through stakeholder interview (Lawyer).] 

[bookmark: _Toc409790033]Territorial disparities and solutions
Faced with a number of complaints concerning judges’ practice and territorial disparities across the French territory, the National Ombudsman has issued recommendations on the assessment of children’s maturity with regard to their right to be heard[footnoteRef:199]. In particular, it recommended that when judges reject the child’s application to be heard they should do so with a reasoned opinion. It further recommended that the child’s maturity is assessed on a case-by-case basis, either by the court itself or during the social or psychological assessment of the child and not only upon reference to the child’s age. [199:  Decision of the National Ombudsman (Décision du Défenseur des droits) n° MDE-2012-158.] 


Faced with disparities, another initiative was taken in the form of formal agreements between High Courts and local Bar Associations. For instance, in Nice, this agreement, entitled ‘Convention for improving the practice of hearing children’ (Convention pour l’amélioration de la pratique de l’audition d’enfant), has been in effect since June 2009 and stipulates that ‘in theory the age of maturity is around 7 or 8 years’. As a result, in this locality, judges would usually consider children above 7 years old as mature, regardless of the case at hand and its complexity[footnoteRef:200]. [200:  Information gathered through stakeholder interview (Lawyer).] 


[bookmark: _Toc409790034]Other domains in which the child’s opinion is necessary for the conclusion of the proceedings
Finally, apart from this general right to be heard, some provisions also require the judge to hear the child before taking a decision. For example in the field of Educational Assistance[footnoteRef:201] (see below ‘the child as a plaintiff’) or before an adoption or emancipation ruling[footnoteRef:202] (see below ‘the child in any other role’). [201:  Civil Procedure Code, Article 1182.]  [202:  Civil Code, Article 477.] 

The child as a plaintiff 
The general rules as indicated above apply. With respect to the measures taken in order to remove obstacles impeding children’s access to courts as far as legal costs are concerned, please see Section 3.7. Regarding the examination of children at court please see Section 3.5. With respect to the provision of information and explanations to child plaintiffs about their participation in the civil judicial proceedings, please see Section 3.2.
[bookmark: _Toc409790035]Educational assistance
The judge must hear children before s/he decides on any Educational Assistance measure[footnoteRef:203]. Moreover, the judge must endeavour to secure the child’s agreement to the measure and that of his/her parents[footnoteRef:204]. This however, does not mean that the child’s (or the family’s) consent is necessary for the imposition of the measure. Social workers and associations involved with the family may also express their opinion on the measures proposed by the judge. [203:  Civil Procedure Code, Article 1182.]  [204:  Civil Code, Article 375-1.] 

[bookmark: _Toc409790036]Employment disputes
Children that cannot be represented by their parents may be authorised to represent themselves in front of the Employment Tribunal when the tribunal agrees[footnoteRef:205]. [205:  Labour Code, Article L.1453-1.] 

[bookmark: _Toc409790037]Limitation periods
The different individuals who undertake the role of the child’s guardian are solely responsible for the damages resulting from any error they commit in the exercise of this function. The proceedings for damages can be initiated by the child within five years after s/he has turned 18[footnoteRef:206]. [206:  Civil Code, Article 413.] 


A decision of the Family Council is considered void in cases of intentional fault or serious misconduct (dol ou fraude) or when substantial formalities have been omitted. The rescission proceedings may be initiated by the guardian or surrogate guardian, other members of the Family Council or the Public Prosecutor. The child may also appeal against decisions taken by the Family Council within two years of turning 18 or being emancipated[footnoteRef:207]. [207:  Civil Code, Article 402.] 

The child as a defendant
The general rules as indicated above apply. With respect to the measures taken in order to remove access to courts for children regarding legal costs please see Section 3.7.  Regarding the examination of children at court please see Section 3.5. Concerning the provision of information and explanations to child plaintiffs about their participation to the civil judicial proceedings, please see Section 3.2.
The child as a witness
[bookmark: _Toc409790038]Emancipated children
With respect to the right (and obligation) of emancipated children to testify in court, please see Section 3.1. Regarding the way in which children are examined by the court, please see Section 3.5.
[bookmark: _Toc409790039]Children who willingly explain what they saw
With respect to the right of children who wish to explain to the court what they saw, please see Section 3.1. Regarding the way children are examined by the court, please see Section 3.5.

The child in any other role
The general rules as indicated above apply. With respect to the measures taken in order to remove obstacles impeding children’s access to courts as far as legal costs are concerned, please see Section 3.7. Regarding the examination of children at court please see Section 3.5. Concerning the provision of information and explanations to children who are ‘the subject’ of the proceedings about their participation to them, please see Section 3.2
[bookmark: _Toc409790040]The requirement of consent in certain proceedings
In some circumstances, the child's consent is required by law. This means that the child fully participates in the process since the final decision can only be taken with his/her formal consent.  Consent is rarely required by law and only for children 13 years of age and above.
[bookmark: _Toc409790041]Change of first and last name
Children 13 years of age and above must consent to the change of their first and last name[footnoteRef:208]. This could occur through adoption proceedings or otherwise. [208:  Civil Code, Articles 60 and 61-3.] 

[bookmark: _Toc409790042]Adoption
Whether for a full or simple adoption (see Section 3.1), if the child is 13 years of age and above, s/he must expressly consent to his/her adoption[footnoteRef:209]. Future siblings 13 years of age and above of the adopted child who will be subject to full adoption are also required to express their understanding of the situation and what it entails (e.g. in terms of heritage). [209:  Civil Code, Articles 345 and 360.] 

[bookmark: _Toc409790043]Modification and reduction of the degree of parental authority
When the judge removes one or both parents from their parental authority rights, s/he takes into account, amongst others, the child’s feelings and the information gathered during the Social Inquiry.
[bookmark: _Toc409790044]Divorce
As aforementioned (see Section 3.4), a child has the right to be heard in his/her parents’ separation proceedings. However, a child will never have to testify with regard to the complaints made by his/her parents against each other[footnoteRef:210]. [210:  Civil Code, Article 259.] 

[bookmark: _Toc409790045]Family Council
The JAF decides whether the child attends the Family Council meetings or not. However, in any case, the judge must hear the child before the meeting, if the child is mature[footnoteRef:211]. [211:  Civil Procedure Code, Article 1234-7.] 

[bookmark: _Toc409790046]Emancipation
A child must be heard before the judge takes a decision on an emancipation request[footnoteRef:212]. [212:  Civil Code, Articles 345 and 360.] 


Moreover, when an orphan child’s guardian fails to show the necessary care, the child may directly request that the Family Council meets so as to discuss and decide upon his/her emancipation[footnoteRef:213]. [213:  Civil Code, Articles 413-3 and 413-4.] 


Whilst an emancipated child is authorised to undertake any civil and administrative acts, s/he must follow the rules applicable to non-emancipated children in order to be adopted.

[bookmark: _Toc409790047]Illicit movement of children
The Hague Convention[footnoteRef:214], which is directly applicable in France, provides that the court may refuse to order the return of the child if it finds that the child is opposed to being returned and that his/her age and level of maturity allow the court to take account of this opinion. This provision has been interpreted by some commentators as effectively granting children a right to veto their return to their home country, even if the judge thinks otherwise[footnoteRef:215]. [214:  Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, Article 13 b.]  [215:  See for instance :A.Gouttenoire, ‘La parole de l’enfant enlevé’, p.348 sq.] 

[bookmark: _Right_to_legal][bookmark: _Toc384982707][bookmark: _Toc409790048]Right to legal counsel, legal assistance and representation
The child as a plaintiff/defendant
[bookmark: _Toc409790049]The child’s representation in justice
As a general principle, children are represented in all judicial proceedings by the persons holding  parental authority. These will typically be their parents or guardian (see Section 2). When the interests of these persons are in conflict with those of the child, the judge will appoint an administrator (see Section 2).

As an exception, emancipated children are legally capable with regard to acts of civil life[footnoteRef:216] and are no longer subject to parental authority[footnoteRef:217] (see Section 3.1). Moreover, the law provides for exceptions where a child is acting as a party in his/her own right, mostly in situations where the child takes an active part in his/her protection, such as Educational Assistance cases (see Section 3.1) [216:  Civil Code, Article 413-6.]  [217:  Civil Code, Article 413-7.] 

[bookmark: _Toc409790050]The child’s lawyer
[bookmark: _Toc409790051]The right to be represented by a lawyer
Regardless of their representation by their parents/guardians or by an administrator, children are always authorised to contact or have a lawyer. The child should be informed by his parents of this right once involved in judicial proceedings (see Section 3.2). Furthermore, judges have a duty to ask the child to choose a lawyer during his/her first interview[footnoteRef:218]. In such cases, the judge will then ask that a lawyer be provided (désigné d’office) by the local Bar Association. [218:  Civil Procedure Code, Article 1186.] 


A child has the right to consult a lawyer even without proof of his/her parents’ authorisation. When the child goes to a lawyer for consultation spontaneously, legal advice is provided free of charge as a matter of principle[footnoteRef:219].The child is also entitled to be represented by a lawyer during the proceedings. S/he is also entitled to refuse to be represented by a lawyer when legal representation is not required for that type of proceedings: for instance it is not compulsory in parental authority matters[footnoteRef:220]. [219:  Information gathered through stakeholder interview (Lawyer).]  [220:  Civil Procedure Code, Article 1203.] 


When asked by the judge, a child can choose his/her own lawyer if s/he is mature enough and knows one (see Section 2 and Section 3.6). The judge will then request that this lawyer be provided (désigné d’office) by the local Bar Association. If the child, his/her parents, guardian or the administrator do not know any lawyer, or do not choose one within eight days, the judge will request that a lawyer be provided (désigné d’office) by the local Bar Association[footnoteRef:221]. [221:  Civil Procedure Code, Article 1186.] 


When the parents do not defend or defend poorly the best interests of the child, or cannot remunerate the lawyer, the lawyer will be remunerated under the French judicial aid scheme (aide juridictionnelle) (see Section 3.10 on how legal aid is granted to child parties).
[bookmark: _Toc409790052]The role of the child’s lawyer
The role of the child’s lawyer is not one of representation in the traditional sense; in these cases lawyers should be rather thought of as accompanying the child.

The lawyer must be present throughout the proceedings, explain to the child the legal implications of the choices made and ensure that judges and other actors respect the rights of the child. In this respect, the lawyer should be extremely careful to ensure that the child is asked to express ‘his/her’ truth, rather than ‘the’ truth (see Section 3.6).

The lawyer also takes on a protective role with regard to the child. Thus, s/he can request a huis clos (hearing in closed session) where this is not already the case or that the child’s hesitations be noted in the official statement (procès verbal).

Finally, the lawyer is responsible for assisting the child during the trial, representing him/her if s/he chooses not to attend the trial, and requesting compensation (dommages et interêts) for any damage incurred by the child.
The child as a witness
Child witnesses/children testifying on what they have seen are not represented by their parents in civil judicial proceedings and do not have the right to a legal counsel. Thus, no relevant rules have been identified.
The child in any other role
[bookmark: _Toc409790053]Procedural hurdles children’s lawyers face
As mentioned above, there are very few circumstances in which children may act in proceedings in their own right. As a result, children are in most cases not considered a party to the proceedings even though they may be ‘subject’ to those proceedings, and therefore there is no legal obligation to inform them or even their lawyer concerning the proceedings[footnoteRef:222]. [222:  This covers any copies of notifications, judgements, or even the case/proceeding file itself and any other documents that relate to the proceedings. This can therefore happen in a variety of situations such as in separation proceedings, but also with regard to other proceedings (e.g. the family is evicted from its home), etc. that may directly impact upon the child’s life.] 


Moreover, lawyers defending children in this case are faced with a double contradiction:

In order to represent the child they need to be informed of the case and its development. However, as the child is not a party to the proceedings, no legal information is provided to them. Moreover, as the child is not a party to such proceedings, the lawyers may only ask the administration, but cannot demand, to have access or to be sent copies of any procedural documents[footnoteRef:223]. Logically they would therefore try to obtain these documents from the child’s parents or lawyers.  [223:  Information gathered through stakeholder interview (Lawyer).] 

Nevertheless, contacting the child’s parents or legal representatives in order to obtain this information and documents would be in breach of lawyers’ ethical rules that may lead to disciplinary measures, including disbarring the lawyer.

This non-access to the information of the case file can be particularly bothersome as children may be called by the judge to attend at very short notice (sometimes as short as 48 hours), while the lawyer may have never been contacted before by this child. As a result, this leaves the lawyer with little time to access documents and prepare the case.

These procedural hurdles on top of the small remuneration provided to lawyers under the judicial aid scheme (see Section 3.10) creates difficulties in the representation of children in civil proceedings.
[bookmark: _Toc346714794][bookmark: _Toc346714795][bookmark: _Toc338234119][bookmark: _Toc338234120][bookmark: _Toc338234122][bookmark: _Toc338234123][bookmark: _Alternatives_to_judicial][bookmark: _Toc384982708][bookmark: _Toc338234124][bookmark: _Toc409790054]Alternatives to judicial proceedings
The child as a plaintiff/defendant
As mentioned in Section 3.1, as a matter of principle children cannot participate in civil judicial proceedings in their own right but are rather represented by their parents/legal representatives who must act in the child's best interests[footnoteRef:224]. This is also true regarding alternatives to judicial proceedings, i.e. mediation, conciliation or arbitration.  [224:  Civil Code, Article 371-1.] 


Alternative dispute resolution mechanisms may be started prior to or during any judicial proceedings. This usually covers domains such as neighborhood disputes, joint-ownership, contracts providing access to telephone, internet and television, banking law and consumer credit, insurance, sales contracts (especially via the internet), works contracts, and service delivery.

Alternative dispute resolution mechanisms may be started during proceedings. As a general rule, parties may enter into conciliation at any stage of the proceedings on their own initiative or upon the judge’s recommendation[footnoteRef:225]. In the latter case, conciliation may be tried at an appropriate location and time determined by the judge and under conditions established by him/her[footnoteRef:226]. [225:  Civil Procedure Code, Article 127.]  [226:  Civil Procedure Code, Article 128.] 


Moreover, whether as a result of judicial proceedings or not, the parties may always apply to the judge to have their agreement approved by him/her[footnoteRef:227]. This approval will make the agreement enforceable (force exécutoire). [227:  e.g. Civil Procedure Code, Article 1117.] 


However, as mentioned in Section 3.1, in matters concerning the child’s properties the law lists a number of acts that the holders of parental authority, even if they both agree, cannot proceed to without the consent of the guardianship court. Amongst these are acts through which the parents, exercising the child’s rights, waive the child’s right to legal action by agreeing to a settlement.

No general provisions for informing or consulting with children on the opportunity to have recourse to alternative dispute resolution mechanisms have been found. As a result, it is understood that providing children with this information rests on the actors identified in Section 3.2, in particular, the child’s parents in the exercise of their parental authority. Furthermore, no general rules have been identified as to how children may participate in these procedures and how their views are taken into account. This is however largely balanced by the fact that the guardianship court needs to consent to any acts through which the parents, exercising the child’s rights, waive the child’s right to legal action by agreeing to a settlement.
[bookmark: _Toc409790055]Labour conciliation
Conciliation is in principle the first stage of any proceedings at the Employment Tribunal for individual employment disputes (in distinction to collective labour conflicts). It is therefore not a separate instance but an integral part of the Employment Tribunal’s proceedings and children involved in employment law disputes have to go through this compulsory stage of the proceedings. As mentioned above, children that cannot be represented by their parents may be authorised to represent themselves in front of the Employment Tribunal when the tribunal agrees[footnoteRef:228]. The hearings are held by the Conciliation Bureau (Bureau de conciliation) of the Employment Tribunal and are not public. The objective is to achieve partial or complete conciliation or order interim measures, should conciliation fail. [228:  Labour Code, Article L.1453-1.] 


Different results may arise out of this conciliation:

An official statement (procès verbal) of conciliation is established;
The conciliation fails and the parties are summoned to court for the hearing. The Conciliation Bureau may then order interim measures;
The conciliation reveals a need for further investigations and the Bureau decides upon a date when the investigation will end, with or without interim measures.
The child as a witness
No specific rules on the questioning of children as witnesses in alternative dispute resolution mechanisms have been identified.
The child in any other role
[bookmark: _Toc409790056]Family mediation: general
Mediation is voluntary in France and participants must agree to it. The family mediator should ensure the neutrality and impartiality of the mediation process. The first meeting, which is free of charge, presents how mediation is conducted. Thereafter, participants reach an agreement on the rules they will abide to during the mediation process (total privacy of the process, listening and respecting others,, etc.).

The family mediator’s role is to accompany the family throughout the conflict and restore dialogue with a view to finding agreements that take into account the interests of all parties involved, including those of children.

At the end of the mediation process, decisions may be recorded in a memorandum of agreement or remain oral, depending on the participants’ choice. It is possible to apply to the JAF for approval of the agreement, whether the mediation was initiated during proceedings or not. In this case however, the memorandum must be both in writing and signed by all participants. 
[bookmark: _Toc409790057]Family mediation: parental separation
Mediation in parental separation cases seeks to reduce the duration and intensity of the child’s exposure to the parents’ separation. Recent reforms have altered the length of proceedings for the two types of divorce (namely ‘mutual consent divorce’ (divorce par consentement mutuel) and ‘divorce for irremediable disunity’ (divorce pour désunion irrémédiable)) and considerably reinforced the importance of alternative dispute resolution mechanisms:

Mutual consent divorce can now be ordered after one single conciliation meeting[footnoteRef:229] ; [229:  Civil Procedure Code, Article 1099.] 

Only two years, instead of six previously, are now required to find a de facto separation and order a divorce on this basis.
When divorce is not based on mutual consent, the judge is still required to endeavour to conciliate the parties[footnoteRef:230]. [230:  Civil Procedure Code, Article 1107.] 


When parents disagree on the terms of their divorce and the parental authority arrangements, the judge may suggest family mediation. Actually, the judge may oblige the parents to meet with a mediator who will explain to them in detail what mediation would entail[footnoteRef:231]. However, the use of mediation cannot be imposed on the parties of the dispute. In the meantime, the judge can take temporary, including emergency, measures with regard to parental authority[footnoteRef:232] (see Section 3.4). These measures will be taken in the child’s best interests and endeavour to protect him/her from harm. [231:  Civil Code, Article 373-2-10.]  [232:  Civil Procedure Code, Articles 254 to 257.] 


Family mediation may be initiated by any adults during their separation, whether they are married, in a civil partnership, or otherwise. It may moreover be initiated at any moment. Mediation in parental separation cases seeks to maintain family ties and foster parenting despite the separation, therefore giving priority to the interests of the child. Family mediation seeks to find compromise between the parents’ needs and rights in order to, amongst others, protect the rights of their children. 

Whilst the child has no say in the mediation proceeding between his/her parents, they may still be interviewed. Just as with the judge hearing children (see Section 3.6), the aim of this interview will be to hear the child’s perspective, not to seek the truth. The mediator will therefore usually address the child’s needs, feelings, and what the child wishes his/her parents to know or not know.
[bookmark: _Toc384982709][bookmark: _Toc409790058]Remedies or compensation for violation of rights and failure to act
The child as a plaintiff/defendant
As described in Section 3.1, children under the age of 18 need to be represented by their parents with regard to most civil judicial proceedings. In the exercise of parental authority, parents are completely free to make any submissions or submit appeals on behalf of their child, if they believe that this is in the child’s best interests. As explained in Section 2, an administrator will be appointed when conflicts of interests arise between the child and his/her parents.
[bookmark: _Toc409790059]The child’s right to lodge an appeal against a Juvenile Court decision
However, amongst the exceptions to a child’s lack of legal capacity is the child’s right to lodge an appeal (interjeter appel) against a Juvenile Court decision within fifteen days[footnoteRef:233]. No specific support mechanisms have been identified other than the child’s right to legal counsel and to an administrator. The child’s parents or guardian, as well as the Public Prosecutor may also appeal in the same timeframe. This appeal is then dealt with as a matter of priority by a special chamber of the Appeal Court[footnoteRef:234]. For instance, this court must take a decision on temporary measures within three months. Only the Public Prosecutor may then appeal to the Cassation Court. [233:  Civil Procedure Code, Article 1191.]  [234:  Civil Procedure Code, Article 1193.] 

[bookmark: _Toc409790060]The right to be heard and appeals
Judges’ refusal (or for that matter their acceptance) to hear the child under the right to be heard (see Section 3.6) cannot be appealed in any way, whether it is a party or the child himself/herself who requested to be heard[footnoteRef:235].  [235:  Civil Procedure Code, Article 338-5.] 


[bookmark: _Toc409790061]The child’s possessions
An appeal can be brought against the different decisions taken concerning the child’s possessions referred to in Section 3.1, whether made by his/her parents, the Family Council or the judge. Only the parents, guardian, members of the Family Council, or other interested parties may make this appeal[footnoteRef:236]. [236:  Civil Procedure Code, Article 1239-1.] 

[bookmark: _Toc409790062]Compensation for violation of rights
The child and his/her parents are protected against the dishonesty or incompetency of their lawyer (e.g. if the lawyer has failed to respect certain deadlines, has been negligent, etc.). Indeed, each Local Bar Association takes out a compulsory legal insurance for all of its members that covers them against their professional misconduct. The child and his/her parents must simply write to the lawyer explaining why they believe s/he has made a mistake in their defence and explaining briefly what this fault would be. The lawyer must then immediately report this incident to the insurance provider. The case will be followed by the insurance provider, which, in case of proven misconduct, would offer a compensatory settlement to the child and parents. If they refuse this settlement, the insurance provider would defend the lawyer in case of litigation. This actual sum of the compensation would be determined using the concept of loss of opportunity (perte de chance) consisting of an examination of the actual loss incurred or, if it cannot be determined with precision, the likelihood of success of the legal action.

Furthermore, as mentioned in Section 3.3, disclosing a child’s identity, address, or other elements that allow the identification of a child who has fled from his/her parents, who is the victim of an offense, or to identify the biological family of a child who is subject to a full adoption[footnoteRef:237], as well as any information on the proceedings or publish any evidences relating to proceedings on filiation, maintenance allowance, divorce, separation, marriage, abortion[footnoteRef:238] is an infringement of the child's privacy rights punishable with fines of EUR 15,000 for the former and EUR 18,000 for the latter. [237:  Law of 29 July 1881 on press liberty, Article 39 bis and quinques.]  [238:  Law of 29 July 1881 on press liberty, Article 39.] 

[bookmark: _Toc409790063]Limitation periods
The different individuals who undertake the role of the child’s guardian are solely responsible for the damages resulting from any error they commit in the exercise of this function. The proceedings for damages can be initiated by the child within five years after s/he has turned 18[footnoteRef:239]. [239:  Civil Code, Article 413.] 


A decision of the Family Council is considered void in cases of intentional fault or serious misconduct (dol ou fraude) or when substantial formalities have been omitted. The rescission proceedings may be initiated by the guardian or surrogate guardian, other members of the Family Council and the Public Prosecutor. The child may also appeal against decisions taken by the Family Council within two years of turning 18 or being emancipated[footnoteRef:240]. [240:  Civil Code, Article 402.] 

The child as a witness
Witnesses, children or adults, cannot bring appeals against court judgements. Therefore, no relevant rules have been identified in this respect.
The child in any other role
[bookmark: _Toc409790064]Cases concerning the appointment of an administrator
The parents have fifteen days to appeal against the appointment of an administrator[footnoteRef:241]. [241:  Civil Procedure Code, Article 1210-2.] 

[bookmark: _Toc409790065]Provision of information to the child about his/her rights
The child has no recourse against his/her parents’ signature on the form confirming they have informed him/her of his/her right to be heard (see Section 3.2) and of having a lawyer (see Section 3.7)[footnoteRef:242]. [242:  Civil Code, Article 338-1.] 

[bookmark: _Toc409790066]Family Council
[bookmark: _Toc346714798][bookmark: _Toc346714799][bookmark: _Legal_Costs_(who,]A decision of the Family Council is considered void in cases of intentional fault or serious misconduct (dol ou fraude) or when substantial formalities have been omitted. The rescission proceedings may be initiated by the guardian or surrogate guardian, other members of the Family Council and the Public Prosecutor. The child may appeal against decisions taken by the Family Council within two years of his/her majority (18 years old) or emancipation[footnoteRef:243]. [243:  Civil Code, Article 402.] 

[bookmark: _Toc384982710][bookmark: _Toc409790067]Legal costs
The child as a plaintiff/defendant
French justice is free of charge, i.e. magistrates are paid by the State, and not by the citizens using their services. However, judicial proceedings can be more or less costly, depending on the nature and complexity of each given case. Costs borne by each of the parties include the procedural costs and the fees of the different professionals involved in the procedure (lawyer, bailiff, experts, etc.). The initiation of civil judicial proceedings is in general free of taxes[footnoteRef:244]: there is therefore no general stamp duty to commence civil judicial proceedings in France. [244:  Law n° 77-1468 of 30 December 1977 on free judicial acts in civil and administrative proceedings,(Loi du du 30 décembre 1977 instaurant la gratuité des actes de justice devant les juridictions civiles et administratives).] 


The child’s parents will bear the costs of proceedings on behalf of their children since, as explained in Section 3.1, they are jointly and severally liable with them.

The judge can condemn the losing party to pay all costs the other party incurred, apart from his/her own procedural costs[footnoteRef:245], e.g. the lawyer’s fees, transportation costs, etc. The decision is at the discretion of the judge, and is based on the principle of equity and the economic situation of the parties. The judge can decide to fully or partially accept the request introduced by the winning party to have the losing party pay his/her legal costs, or reject it. The order on costs is a fixed amount, without details of the calculation. When the child is the losing party it is his/her parents who will be obliged to pay the other parties’ procedural costs. However, parties, children and adults, benefitting from the legal aid scheme (see below) and with no revenue will usually not be ordered to pay the other party’s costs. [245:  Civil Procedure Code, Article 700. These condemnations are independent, and a person can be condemned to pay the procedural fees without having to pay the Article 700 costs. ] 

[bookmark: _Toc338234311][bookmark: _Toc338234322][bookmark: _Toc337053486][bookmark: _Toc409790068]Administrator
The administrator (see Section 2) is remunerated and his/her travel expenses are reimbursed by the State[footnoteRef:246]. [246:  Civil Procedure Code, Article 1210-3.] 

[bookmark: _Toc409790069]Legal aid
When the parents do not have the means to pay for their child’s lawyer and procedural costs[footnoteRef:247], or when this lawyer has been appointed by the local Bar Association (désigné d’office), the costs for the procedure and the child’s lawyer will be financed under the legal or judicial aid scheme (aide juridictionnelle). There is no requirement of residency or nationality for children to benefit from legal aid. Children benefitting from the scheme are reimbursed for all costs. [247:  The website ‘your rights’ of the French government presents the different monetary thresholds (last access May 2013).] 


Legal aid is paid by the State, directly to the lawyer who assists the party. Legal aid can be granted for proceedings before all jurisdictions as well as for mediation (in the latter case, only the lawyer’s fees are covered).

Legal aid may also be obtained with regard to the proceedings introduced by the child in his/her own right. A form must be completed by the child’s parents, or his/her lawyer if the child is a party or in conflict with his/her parents. In each High Court, Court of Cassation and Council of State there is a special office receiving the requests for legal aid and checking whether the person fulfils the criteria to be entitled to legal aid.

It should be noted that the remuneration of children’s lawyers under the legal aid scheme is, at present, EU 60 in total[footnoteRef:248]. This small amount constitutes a hurdle in complex proceedings; lawyers are traditionally paid by the hour and for higher fees and, as a result, lawyers representing children in such cases would often not be able to spend enough time on each file. [248:  Information gathered through stakeholder interview (Lawyer).] 

The child as a witness
As mentioned in Section 3.2, an emancipated child refusing to testify or to give an oath without legitimate excuse they may be subject to a civil fine of up to EUR3000[footnoteRef:249]. [249:  Civil Procedure Code, Article 229 referring to Article 207.] 

The child in any other role
Children who constitute the subject of disputes are never required to pay legal costs. Any lawyer or administrator appointed to assist them will be remunerated under the legal aid scheme described above.
[bookmark: _Enforcement_of_civil][bookmark: _Toc384982711][bookmark: _Toc409790070]Enforcement of civil court judgments
The child as a plaintiff/defendant
[bookmark: _Toc409790071]Informing a child of a civil court judgements
If the child is present during the hearing and the pronouncement of the judgement or when temporary measures are ordered, then s/he will be aware of the decision. However, apart from the Juvenile Court, where consideration would be given to the child’s understanding of the judgement, there are no general provisions ensuring the use of special language/communication techniques in such cases.

Otherwise, the information described in Sections 3.2, 3.6 and 3.7 will apply: in short the duty of informing the child is largely borne by the parents who receive the information on their child’s behalf and decide how and what to disclose to their child. This role also lies with the child’s lawyer, if s/he has one. 
[bookmark: _Toc409790072]Preventive measures and injunctions
As described in Sections 2., 3.1 , 3.3 and 3.4, a number of preventive, educational and protective measures may be ordered by the Juvenile Court prior to, during and after the proceedings. These measures are always temporary.
[bookmark: _Toc409790073]Enforcing a court judgement
Orders about parental responsibility, child maintenance and protection of a child in danger are directly and immediately enforceable.

In civil common matters, there are no provisions specifically aimed at ensuring that decisions which concern children are directly or immediately enforceable. Children are therefore subject to the regular rules applicable to adults.

Depending on the child’s legal capacity as described in Sections 2. and 3.1, in most cases it would be his/her parents who will seek to enforce a judgement. Again, in case of a conflict with the parents, and providing the court has not ruled on this issue (for instance by requiring the nomination of a guardian), the administrator will be in charge of seeing that the measures are enforced in the child’s best interests.

Once the judgement is pronounced, in case of difficulty to recover the sums or have the measures executed by the losing party, the services of a bailiff may be necessary as s/he will deliver a formal demand for execution (commandement de faire/à payer) to the losing party. The child’s legal representative can also apply to the civil court and request an injunction (injonction de faire/à payer), which is a quick and cheap procedure as only the party requesting payment is involved[footnoteRef:250]. In civil proceedings concerning children and involving damages, parties are usually insured and the two insurance companies will then proceed to recover the sums, if they have not already dealt with the case entirely. [250:  Civil Procedure Code, Article 1405 to 1425.] 


To protect against a late execution, the applicant may ask the judge to make the timing of the execution of the decision conditional upon an additional penalty (astreinte). If a penalty is imposed, the debtor is required to pay this fee in addition to the belated payment. Injunctions usually carry such a penalty.

Finally, a number of forced implementing measures (mesures exécutoires) may be sought if the losing party repeatedly refuses execution, such as confiscation of goods (mise sous sequestre or saisie conservatoire) or forced money deposit (consignation de sommes d’argent).

In particular, with respect to child defendants, if a decision has been issued against them, the judge will usually order some compensatory measures. If the child has possessions of his/her own, then the judge may order measures against them. Otherwise the child’s parents will be liable with their own property since, as explained in Section 3.1, a person is liable not only for the damages s/he causes by his/her own acts, but also for those which are caused by the acts of persons for whom s/he is responsible[footnoteRef:251]. In any case, a child may not be detained as a means of enforcing civil court judgements. [251:  Civil Code, Article 1384.] 

The child as a witness
Child witnesses are not involved in the enforcement of civil court judgements; thus, no relevant rules have been identified.
The child in any other role
If the child is not a party to the proceedings, then there is no obligation for information on the court judgement to be sent directly to the child and his/her lawyer (see procedural hurdles in Section 3.7).
[bookmark: _Toc409790074]Parental authority
Removing a child from the care of the person(s) who exercise parental authority or with whom s/he ordinarily resides, is a criminal offense (délit de soustraction d'un enfant à l'autorité parentale) punishable with imprisonment of maximum one year and a fine of maximum EUR15,000[footnoteRef:252]. This offense can be committed by an individual who him/herself holds parental authority over the child (for instance a parent who refuses to acknowledge the other parent’s visitation or accommodation rights). [252:  Criminal Code, Article 227-7.] 

[bookmark: _Toc401654882][bookmark: _Toc409790075]Conclusions
[bookmark: _Toc409790076]Institutional and legal framework
Rules applicable to civil judicial proceedings are mainly set out in the Civil Code supplemented in its procedural part with the Civil Procedure Code. It contains general rules that apply to all types of civil judicial proceedings and disputes. A number of other codes and laws are relevant for children involved in civil judicial proceedings such as the Social Action and Families Code, the Public Health Code, the Education Code and the Labour Code.

French legislation contains some child-specific rules. These child-specific rules, however, do not cover all aspects of civil judicial proceedings. 

As a general rule, High Courts adjudicate in cases that involve children, including through their specialised or delegated jurisdictions, in particular the Juvenile Court and the Family Court (JAF). Disputes arising from employment relations fall under the competence of Employment Tribunals.

The Public Prosecutor and Juvenile Judge may initiate civil judicial proceedings if it is necessary for the protection of the child. As a general rule, as part of their initial training, judges and Public Prosecutors receive general training on the questioning of children and the right of children to be heard. Moreover, specialised or delegated judges and Public Prosecutors receive regular training in the field in which they work and must follow compulsory training when changing their field of practice. Lawyers that work under the judicial aid scheme must have received training in the field they seek to work. Moreover, the National Council of Bar Associations provides regular training to lawyers are members of local groups of children’s lawyers.

Finally, the National Ombudsman may intervene upon application as well as issue general recommendations on specific and often recurring issues.
[bookmark: _Toc409790077]General approach towards children under civil law
Any person who is younger than 18 years old is considered as a child under French law, unless s/he has been emancipated. Emancipation can only be ordered by a judge for children aged 16 and above.

In every matter, the child's best interests constitute a primary consideration in judicial proceedings involving children. This is especially the case when the child is the subject of the proceedings, and therefore the proceedings take place in front of the Juvenile Court or the JAF. The term ‘A child's best interests’ is however not defined in the legislation.

Children must be involved by their parents in all decisions which concern and affect them. The degree of their involvement will be adjusted to the child’s age and level of maturity (discernement) whose concept is however not defined. As a result, there are no statutory age limits for expressing views, although in practice children below the age of seven are seldom found mature enough.

France has adopted a number of different laws whereby discrimination against children or discrimination on the basis of age is forbidden. Moreover, with the consent of the child’s representative, associations can represent victims of discrimination in civil judicial proceedings.
[bookmark: _Toc409790078]A child as an actor in civil judicial proceedings
Under French law, children as a general rule cannot file a lawsuit in their own right. The person holding parental authority over the child (the parents or guardian) will therefore file the lawsuit on behalf of the child. 

Exceptions to this general rule concern particular issues where the child’s protection is at stake (children in danger) and the child takes an active part in his/her protection (e.g. Educative Assistance proceedings in the Juvenile Court). Other exceptions relate to specific and isolated legal issues where children cannot be accompanied and/or have received their parents’ or the court’s consent.

Children, as a general rule, can be sued under French law regardless of their age, but they will always be represented by their parents (and lawyer). Moreover, the persons exercising parental authority are jointly and severally liable for the damages caused by the children under their care if they could have prevented the act.

There are no child-specific provisions for children who participate in civil judicial proceedings as witnesses. Moreover, the Court of Cassation has ruled that children cannot act as witnesses in civil proceedings, indicating that children’s testimony does not bear any legal consequence. 

Finally, children may be involved in proceedings in a wide range of issues. For instance, the judge must give special consideration to the child’s feelings with regard to decisions ruling on parental authority, adoption of children of 13 years of age and above may only occur with the child’s consent, etc.
[bookmark: _Toc409790079]Provision of information to children
There are no child-specific provisions regarding the provision of information, as a result parents are the recipients of court notifications (including subpoenas) following the general rules applicable to adults and regardless of the child’s role in the proceedings. Parents, making use of their parental authority, will then choose what information to disclose to the child, if any. 

Two exceptions to this general rule have been identified: (i) the general right to be heard granted to children: parents are required to confirm in a written sworn statement that they informed their child of his/her right to be heard in separation proceedings; and (ii) in cases of Educational Assistance and parental authority matters, the JAF can contact the child directly if s/he finds this child to be mature enough.
[bookmark: _Toc409790080]Protection of the child’s personal and family life
Hearings in France are by definition held in open court; however, the hearing may be ordered in closed session (huis clos) when a request is submitted and approved by a judge. Hearings at the Juvenile Court or hearings in matters of parental authority in civil judicial proceedings are always held in closed session. It is furthermore not possible to tape or transmit images or words during civil judicial proceedings and only parties to the proceedings and judicial officials have access to the case file. Furthermore, it is forbidden to disclose information which relates to the child’s identity (school, first name, etc.). As a result of these rules, children’s names are cited either as aliases or by initials.

When in conflict with the child’s security or protection, these rules may not apply. 
[bookmark: _Toc409790081]Protection from harm and ensuring a child-friendly process
Civil judicial proceedings that concern children are not fast-tracked. Only appeals against a Juvenile Court’s decision are adjudicated as a priority by the Court of Appeals.

There is no guarantee that the premises and places where children are involved in civil judicial proceedings are non-intimidating and child-friendly. Furthermore, there are no laws in place ensuring that court sessions and other actions during the civil procedure are adapted to the child’s pace and attention span and that any communication difficulties the child may have are taken into account. 

It is worth noting that when a child makes use of his/her right to be heard, the judge may request a third person, such as a psychologist to hear the child instead of him/her.  

A range of other measures are in place to ensure children are protected from harm.
[bookmark: _Toc409790082]Protecting the child during interviews
General procedural rules on interviews allow the judge to call the parties for interview, whatever the case’s subject matter. Thus, even individuals considered as not legally capable (such as children) can be interviewed upon the judge’s order. French civil proceedings however, rely mainly on written evidence. Testimony is seldom required. In practice a child’s intervention in this context would not occur. As a result, there are no specific provisions regulating the location and the manner in which the child should be interviewed in civil judicial proceedings, whether in terms of preparation, number, and length of interviews.

When the child makes use of his/her right to be heard or is heard as part of the investigations, the evidence put forward by the child does not bind the judge in any way. 
[bookmark: _Toc409790083]Right to be heard and participate in civil judicial proceedings
French legislation has established the fundamental, general right of children to be heard, whether by the judge or any other person appointed by the judge in the child’s best interests. Its purpose is to allow the child to express his/her opinion and not to give evidence in an objective manner.  This right is aimed at the protection of the child; this means that children are not obliged to be heard, and they may refuse to be heard. The child can make use of his/her right to be heard at any point during the proceedings and may make this request in any form.  The judge will only hear the child if the child is mature enough (discernement) and if the subject matter of the case concerns the child. In the absence of a clear legal definition, it is at the judge’s discretion to decide whether the child is mature enough to be heard by the court. 

Finally, apart from this general right to be heard, the judge is required to hear the child before taking a decision in certain cases (e.g. imposition of Educational Assistance measures; adoption of children of 13 years of age and above; removal of parental authority rights; obligation of the JAF to hear the child before a meeting of the Family Council if the child is mature; requests for emancipation; illicit movement of children).
[bookmark: _Toc409790084]Right to legal counsel, legal assistance and representation
Regardless of their representation by their parents/guardians or by an administrator, children are always authorised to contact or have a lawyer. Judges have the duty to ask the child to choose a lawyer during his/her first interview. 
[bookmark: _Toc409790085]Alternatives to judicial proceedings
As a matter of principle children cannot participate in civil judicial proceedings in their own right but are rather represented by their parents/legal representatives who must act in the child's best interests. This is also true regarding alternatives to judicial proceedings, i.e. mediation, conciliation or arbitration.  No specific rules on the participation of children in alternative dispute resolution mechanisms have been identified.

However, in matters concerning the child’s property, the law lists a number of acts that the holders of parental authority, even if they both agree, cannot undertake without the consent of the guardianship court. 
[bookmark: _Toc409790086]Remedies and compensation for violation of rights and failure to act
Children plaintiffs/defendants, who do not have full procedural capacity to act cannot file a legal challenge or appeal in their own right. This right is exercised by their legal representatives: parents are completely free to make any submissions or submit appeals on behalf of their child, if they believe that this is in the child’s best interests. However, amongst the exceptions to a child’s lack of legal capacity is the child’s right to lodge an appeal against a Juvenile Court decision within 15 days. 

Judges’ refusal (or for that matter their acceptance) to hear the child under the right to be heard cannot be appealed in any way. The child has no recourse against his/her parents’ signature on the form confirming they have informed him/her of his/her right to be heard and right of having a lawyer.

With regard to compensation, the child and his/her parents are protected against the dishonesty or incompetency of their lawyer as each Local Bar Association takes out a compulsory legal insurance. Moreover, as aforementioned, compensation can be sought for infringing on a child’s privacy rights.
[bookmark: _Toc409790087]Legal costs
French justice is free of charge: no general stamp duty exists to commence civil judicial proceedings in France. The judge can order the losing party to pay all costs the other party incurred, apart from his/her own procedural costs, e.g. the lawyer’s fees, transportation costs, etc. The child’s parents will bear the costs of proceedings on behalf of their children since they are jointly and severally liable with them. 

When the parents do not have the means to pay for their child’s lawyer and procedural costs, or when this lawyer has been appointed by the local Bar Association, the costs of the procedure and the child’s lawyer will be financed under the legal or judicial aid scheme. 
[bookmark: _Toc409790088]Enforcement of civil court judgements
As enforcement is part of the civil judicial proceeding, in terms of legal standing the same rules are applicable to enforcement as to the rest of the proceedings, in accordance with which children as parties are represented by their legal representatives during the enforcement phase. 
[bookmark: _Toc409790089]Strengths and gaps
Several recent reforms of the first book of the Civil Code on personal status aim at reinforcing child-friendly justice.

Numerous procedures have been rationalised. For instance, divorce procedures have been simplified and accelerated, reducing the duration and intensity of the child’s exposure to his/her parents’ separation[footnoteRef:253], and incentives have been put in place to increase the use of family mediation[footnoteRef:254]. Procedures relating to filial relationship have also been harmonised (e.g. the distinctions between the concepts of legitimate and natural filial relationships have been removed)[footnoteRef:255]. The Guardianship judge has been replaced by the JAF for matters related to the guardianship of children, keeping child-related matters within the High Courts which not only simplifies a child’s understanding of the proceedings (e.g. rationalisation of actors and locations), but also eases the collaboration among the various judges involved. Appeals against a Juvenile Court decision are adjudicated as a priority. [253:  Law n°2004-439 of 26 May 2004 reforming divorce (loi n°2004-439 du 26 mai 2004 portant réforme du divorce).]  [254:  Law n°2004-439 of 26 May 2004 reforming divorce (loi n°2004-439 du 26 mai 2004 portant réforme du divorce) and Law of 4 March 2002 on parental authority (loi du 4 mars 2002 relative à l’autorité parentale).]  [255:  Ordinance No. 2005-759 of 4 July 2005 on the reform of filial relationship (ordonnance n°2005-759 du 4 juillet 2005 portant réforme de la filiation).] 


Moreover, the law’s protective approach has also been reinforced. In addition, in cases of (possible) violence endangering the spouse or the children, the spouse victim may apply to the court before initiating divorce proceedings. The expulsion of the perpetrator can then be ordered as a preventive measure[footnoteRef:256]. Finally and most importantly, the possibility for children to be heard has been turned into a fully-fledged right with legal and procedural implications. [256: Law n°2004-439 of 26 May 2004 reforming divorce (loi n°2004-439 du 26 mai 2004 portant réforme du divorce).] 


However, despite the legislative developments that have recently taken place, the position of children in civil judicial proceedings could be further improved. Stakeholders consulted noted the problems related to the constant change of judges and Public Prosecutors whether in terms of location (notably in rural areas) or in terms of field of practice. 

The assessment of children’s maturity with regard to their right to be heard[footnoteRef:257] and other different problems related to this right were also largely identified by stakeholders. The assessment of the child’s maturity, resting on practice alone and at the judge’s discretion, seems particularly problematic as it was reported that judges in many cases decide from the outset whether a child is mature enough or not, without even meeting the child. As a result, the child’s right to be heard has been noted as nearly exclusively used in family matters, whilst it is in theory applicable to any proceedings involving or affecting the child.  [257:  Decision of the National Ombudsman (Décision du Défenseur des droits) n° MDE-2012-158.] 


Moreover, whilst children have the right to be heard and the right to have a lawyer, there is no legal obligation to provide them or their lawyer with any procedural documents when they are not parties to the proceedings. The child’s lawyer will therefore not be informed of the case’s development. In addition, children may be called to attend by the judge at very short notice while the lawyer may have never been contacted before by this child, leaving the lawyer with little time to access documents and prepare the case. Finally, the low remuneration of lawyers acting under the judicial aid scheme represents an additional hurdle for an equal representation and consideration of children in justice.






[bookmark: _Toc409790090]List of legislation 

Law n°2009-526 of 12 May 2009 on the simplification and clarification of the law and the easing of procedures (Loi n°2009-526 du 12 mai 2009 de simplification et de clarification du droit et d'allègement des procedures)
Judiciary Organisation Code (Code de l'organisation judiciaire), 2 June 2008
Law n° 2008-496 of 27 May 2008 implementing various adaptation to Community law in the field of the fight against discrimination (Loi n° 2008-496 du 27 mai 2008 portant diverses dispositions d'adaptation au droit communautaire dans le domaine de la lutte contre les discriminations)
Labour Code (Code du Travail), 1 May 2008
Law n°2007-308 of 5 March 2007 reforming adults juridical protection and childhood protection (Loi n°2007-308 du 5 mars 2007 portant réforme de la protection juridique des majeurs et de la protection de l’enfance).
Law of 5 March 2007 reforming child’s protection (Loi du 5 Mars 2007 réformant la protection de l’enfance)
Ordinance No. 2005-759 of 4 July 2005 on the reform of filial relationship (Ordonnance n°2005-759 du 4 juillet 2005 portant réforme de la filiation)
Law n°2004-439 of 26 May 2004 reforming divorce (Loi n°2004-439 du 26 mai 2004 portant réforme du divorce)
Social Action and Families Code (Code de l'action sociale et des familles), 23 December 2000
Education Code (Code de l’éducation), 15 June 2000
Public Health Code (Code de la santé publique), 15 June 2000
Law No. 78-17 of 6 January 1978 on data processing, data files and individual liberties (Loi du 6 Janvier 1978 No 78-17 relative à l'informatique, aux fichiers et aux libertés)
Law No. 77-1468 of 30 December 1977 on free judicial acts in civil and administrative proceedings (Loi du du 30 décembre 1977 instaurant la gratuité des actes de justice devant les juridictions civiles et administratives)
Criminal Procedure Code (Code de procédure pénale), 2 March 1959
Constitution of the Fifth Republic (Constitution de la République française), 4 October 1958
Law of 29 July 1881 on press liberty (Loi du 29 juillet 1881 relative à la liberté de la presse)
Civil Procedure Code (Code de Procédure Civile), 1 January 1807
Civil Code (Code Civil), 21 March 1804
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