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[bookmark: _Toc401654867]The promotion and protection of the rights of the child is one of the objectives of the EU on which the Treaty of Lisbon has put further emphasis. This report is part of a study ‘to collect data on children’s involvement in judicial proceedings in the EU’ which supports the implementation of the Commission Communication of 15 February 2011 ‘An EU Agenda for the rights of the child’, which identified the lack of reliable, comparable and official data on the situation of children in the Member States (MS). This deficiency is a serious obstacle to the development and implementation of evidence-based policies and is particularly evident in the context of child-friendly justice and the protection of children in vulnerable situations. Making the justice system more child-friendly in Europe is a key action of the EU Agenda. It is an area of high practical relevance where the EU has, under the Treaties, competences to turn the rights of the child into reality by means of EU legislation. Improved data is crucial to the framing of such legislation.
The objective of this study is:
to establish statistics and collect data based on structural, process and outcome indicators on children involved in civil judicial proceedings for the years 2008-2010 (and 2011 if available) for all 28 EU Member States;
to provide a narrative overview of children's involvement in civil judicial proceedings in the EU. The report describes the situation in each Member State as at 1 June 2012.
This report examines the safeguards in place for children involved in civil judicial proceedings. The Council of Europe Guidelines on child-friendly justice serve as a basis for the analysis of the provisions affecting children in civil judicial proceedings in each Member State. 
[bookmark: _Toc409791498]Structure and scope
This report describes the national civil justice system insofar as children’s involvement is concerned. If, in addition to general rules in civil judicial proceedings, there are specific rules in the fields of family and employment law, the safeguards in place for children involved in judicial proceedings in those two specific sectors will also be described. 
Chapter 2 of this report provides an overview of the Member State’s approach to children’s involvement in civil judicial proceedings. It includes a description of the competent authorities and services.
Chapter 3 of this report is divided in sections (3.1, 3.2, etc.) according to the different safeguards examined (e.g. the right to be heard, the right to information, etc.). Each of these sections is divided into subsections describing the different rules applying to children according to the different role they may have in a civil judicial proceeding (plaintiff; defendant; witness; other roles). 
The table below summarises the type of judicial proceedings applicable to the fields of family and employment law and the competent courts. For the sake of completeness, the table also indicates which sectors are examined in the overview for administrative justice, i.e. asylum, migration, education, health, placement into care, administrative sanctions, and offences committed by children below the minimum age of criminal responsibility (MACR). In fact, in some countries, civil procedural rules also apply to judicial proceedings in some of these sectors, but in order to ensure a degree of consistency among the overviews on the 29 jurisdictions covered by this study, the breakdown set out in the table below has been applied for each and every country overview.  





1


	Type of judicial proceedings and court competence per sector[footnoteRef:1] [1:  This table provides an indicative summary of competent courts and relevant proceedings. However, please check Section 2 for a complete overview of the competent courts or sections/divisions within the competent courts.] 


	
	Contextual overview for civil justice
	Contextual overview for civil justice
	Contextual overview for administrative justice[footnoteRef:2] [2:  This study on Children’s involvement in judicial proceedings is composed of three contextual overviews i.e. contextual overview for criminal justice, contextual overview for civil justice, contextual overview for administrative justice. The rules applying to judicial proceedings in the sectors of asylum, migration, education, health, placement into care, administrative sanction and offences committed by children below MACR are described in the contextual overview for administrative justice.] 

	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice

	Sectors:
	Family
	Employment
	Asylum
	Migration
	Education
	Health
	Placement in care
	Administrative sanctions
	Offences < MACR[footnoteRef:3] [3: (MACR) Minimum Age of Criminal Responsibility – see Table 3.1 of the EU Summary of contextual overviews on children's involvement in criminal judicial proceedings  on MACR in EU28 as at 1 June 2012. ] 


	Type of proceeding applying in the sector
	Civil judicial proceedings 
	Civil judicial proceedings
	Civil judicial proceedings
	Civil judicial proceedings
	Civil judicial proceedings
	Civil judicial proceedings
	Civil judicial proceedings
	Criminal judicial proceedings 
	Civil judicial proceedings

	Court(s) competent to decide in the sector
	General civil courts 
	Employment Appeals Tribunal and Circuit Court or High Court
	The Refugee Appeals Tribunal is competent to review decisions of the Office of the Refugee Applications Commissioner
	High Court 
	High Court 
	District Court 
	District Court 
	Children Court 
	District Court 
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[bookmark: _Toc350439423][bookmark: _Toc401222920][bookmark: _Toc401231473][bookmark: _Toc336262936][bookmark: _Toc401654869][bookmark: _Toc409791499]Overview of Member State’s approach to children in civil judicial proceedings and specialised services dealing with such children 
[bookmark: _Toc409791500]Brief description of judicial system and institutions
Articles 34 to 37 of the Irish Constitution deal with the administration of justice in general and outline the structure of the court system. Article 34.1 states that: ‘Justice shall be administered in courts established by law...’. The present courts were set up by the Courts (Establishment and Constitution) Act 1961. In civil judicial proceedings, there are four jurisdictional levels. The District Court has jurisdiction over minor civil matters. The Circuit Court has jurisdiction in more serious civil matters. The High Court  has jurisdiction over the most serious civil matters. The Supreme Court is the final court of appeal.

At present, family law proceedings in Ireland are heard by the general civil courts. In general, however, family law proceedings are heard in different venues and/or on different days to general civil proceedings. For example, in Dublin there are five District Courts and three Circuit Courts dedicated to hearing family law matters. Outside of Dublin, specific days or times are set aside for family law hearings. However, the government recently announced its intention to hold a referendum to amend the Constitution in order to provide for the establishment of a specialised family court system[footnoteRef:4]. This proposal is currently subject to a consultation process and it has been provisionally indicated that any referendum in respect of this proposal will not take place before 2015.    [4:  Ireland, (Press release) Irish Government News Service ‘Government approves in principle a future referendum on Article 34 of the Constitution’ 17 July 2012. ] 


Regarding children in employment, the Protection of Young Persons (Employment) Act 1996 is designed to protect the health of young workers and ensure that work carried out during school years does not put the young person's education at risk. The Act sets minimum age limits for employment, rest intervals and maximum working hours and prohibits the employment of anyone under 18 on late night work. The Act also requires employers to keep specified records for workers under 18. 

Complaints in relation to infringements of the Protection of Young Persons (Employment) Act 1996 may be referred to the Inspection Services of the National Employment Rights Authority (NERA). In certain circumstances, including where breaches of the Protection of Young Persons (Employment) Act 1996 have been detected and the employer fails to rectify the matter – after the Department's Inspectors have gone into places of work, questioned employers and employees and examined records - NERA’s Prosecution Services may refer the case for prosecution in the courts. However National Employment Rights Authority reports 100% of compliance with the Protection of Young Persons (Employment) Act 1996 and the vast majority of cases are resolved during the inspection process, with only a very small number (of breaches of employment law generally) (1.5%) prosecuted[footnoteRef:5].  [5:  National Employment Rights Authority’s Review 2012. ] 

If a child or a young person thinks they have been penalised for refusing to co-operate with an employer in breaching the Act (for example, by refusing to work prohibited hours) then a parent or guardian may make a complaint to a Rights Commissioner. The Rights Commissioner Service operates as part of Labour Relations Commission. Rights Commissioners are independent in the performance of their duties. They investigate disputes, grievances and claims in Ireland that individuals or small groups of workers make under employment legislation. The child’s parent or guardian may appeal to the Tribunal (Employment Appeals Tribunal) from a recommendation of a rights commissioner. The Tribunal will make a determination in writing in relation to the appeal affirming, varying or setting aside the recommendation[footnoteRef:6].  A child or young person (16-18 years) cannot make a complaint or an appeal on their own behalf. If the employer fails to comply with the Tribunal’s decision, an application can be made to a district court to enforce the decision[footnoteRef:7]. A decision of the Employment Appeals Tribunal is legally binding.  In most cases, the decision can be appealed to the High Court by either party but only on a point of law.   In some cases, such as unfair dismissals claims, either party may appeal to the Circuit Court within six weeks of the decision[footnoteRef:8].  [6:  Article 19 of the Protection of Young Persons (Employment) Act 1996.]  [7:  Article 20 of the Protection of Young Persons (Employment) Act 1996.]  [8:  Citizens’ Information Board Employment Appeals Tribunal. ] 


Proceedings in which the court makes decisions about the care of a child (e.g. where they are in the care of an authority) are dealt with under civil judicial proceedings.
[bookmark: _Toc409791501]Specialists institutions and cooperation of professionals working with children
There are no specialist institutions dealing with children in civil judicial proceedings which initiate civil judicial proceedings/advocate on their behalf or which promote their interests.

The primary legislation regulating child protection in Ireland is the Child Care Act 1991. Under the Child Care Act 1991 Act, the Health Service Executive (HSE) has a statutory duty to promote the welfare of children who are not receiving adequate care and protection[footnoteRef:9]. When carrying out its statutory duty the HSE must have regard to the principle that it is generally in the best interests of the child to be brought up in his/her own family[footnoteRef:10]. The HSE must also, having regard to the rights and duties of the parents, regard the welfare of the child as the first and paramount consideration and consider the wishes of the child as far as practicable[footnoteRef:11]. Among other things, the HSE is required to identify children who are not receiving adequate care and protection and to co-ordinate information on children from all relevant sources; provide child care and family support services with the aim of helping parents to care for their children and to avoid the need for such children to be taken into care and prepare an annual report on the adequacy of the child care and family support services[footnoteRef:12]. [9:  Section 3(2)(a) of the Child Care Act 1991. Since this report was written, and after the reference date for this study (1 June 2012), the yChild and Family Agency (Tusla) with effect from 1/1/2014 undertook statutory responsibility for child welfare and protection services formerly the responsibility of the HSE – Section 8 of the Child and Family Agency Act 2013.]  [10:  Section 3(2)(c) of the Child Care Act 1991.]  [11:  Section 3(2)(b) of the Child Care Act 1991.]  [12:  See Ireland, (2012), National Standards for the Protection and Welfare of Children for Health Service Executive Children and Family Services, (July 2012) (Health Information and Quality Authority) available here.  ] 


If a child is in need of care or protection which he or she is unlikely to receive at home, the HSE must take the child into care. This can be done through the voluntary care procedure[footnoteRef:13] (which takes place outside of the courts/civil judicial proceedings sphere because the child’s parents or guardians consent to the placement of the child in care); or the HSE can apply to the District Court for a care order under the Child Care Act 1991[footnoteRef:14]. The District Court will then decide whether to grant or refuse the application for a care order, or the District Court can make a supervision order which means the child remains in the family home but under the supervision of social workers. [13:  The voluntary care procedure is set out in section 4 of the Child Care Act 1991.]  [14:  The orders which the HSE can seek from the court include an emergency care order pursuant to section 13 of the Child Care Act 1991; an interim (temporary) care order pursuant to section 17 of the Child Care Act 1991; a full (long-term) care order pursuant to section 18 of the Child Care Act 1991; or a supervision order pursuant to section 19 of the Child Care Act 1991.] 


Children First National Guidance 2011 is the national guidance in Ireland on child welfare and protection. It states what organisations need to do to keep children safe, and what different bodies, and the general public, should do if they are concerned about a child’s safety and welfare. Chapter 4 of the Children First guidelines deals with interagency co-operation, and sets out the roles and responsibilities of organisations and personnel working with children. The Minister for Children and Youth Affairs has given a commitment to placing the Children First guidelines on a statutory basis to further strengthen their application. On 25 April 2012, Frances Fitzgerald TD, Minister for Children and Youth Affairs published the Heads of the Children First Bill. The purpose of the Bill is to ensure that organisations and professionals who work with children have a statutory responsibility to report reasonable concerns about the abuse or neglect of children in their care to the HSE Child and Family Services. The Minister asked the Joint Oireachtas Committee on Health and Children to consider the Heads of the Children First Bill and make recommendations to her, and received the Report of the Committee in July 2012. The Heads of Bill are currently being revised based on feedback received and work is ongoing on the preparation of legislation[footnoteRef:15]. [15:  On 23 July 2014  the Irish Government approved the revised Heads and General Scheme of the Children First Bill and had approved the drafting of this legislation by parliamentary counsel. ] 


In September 2011 the Minister for Children and Youth Affairs established the Task Force on the Child and Family Support Agency in response to the Programme for Government commitment to ‘fundamentally reform the delivery of child protection services by removing child welfare and protection from the HSE and creating a dedicated Child Welfare and Protection Agency, reforming the model of service delivery and improving accountability to the Dáil’[footnoteRef:16]. [16:  The Report of the Task Force on the Child and Family Support Agency was published in July 2012. Following a review of the recommendations of the Task Force, the government decided that, from its establishment, the Child and Family Support Agency will have service responsibility for inter alia child welfare and protection services currently operated by the HSE including family support and alternative care services. The Child and Family Agency Act  2013 (No. 40 of 2013) established the Child and Family Agency (Tusla). The Agency was established with effect from 1 January 2014. ] 


Outside of the general provisions of the Children First guidelines, there are no specific measures in place to ensure close cooperation between different professionals in order to obtain a comprehensive understanding of the child, and assess his/her legal, psychological, social, emotional, physical and cognitive situation with full respect for the child's right to private and family life[footnoteRef:17]. [17:  Since this report was written, and after the reference date for this study (1  June 2012), the Department of Children and Youth Affairs adopted the Children First Sectoral Implementation Plan 2013, which sets out arrangements for a children first interdepartmental group (oversight role) and with regard to interaction with statutory authorities. ] 

[bookmark: _Toc409791502]Relationship between civil, criminal and administrative proceedings  
There are no specific rules governing the relationship between civil, criminal and administrative proceedings. In some cases, where there are civil and criminal proceedings in parallel (for example if a child was a victim of a car accident and there was both a criminal prosecution of the driver of the car and a civil case seeking damages for the child), a court may await the outcome of the criminal trial before the civil trial proceeds. This would particularly be the case if the civil judicial proceedings could prejudice the outcome of the criminal proceedings. However, this is governed by the general discretion of the courts and as noted above, there are no specific rules governing this situation. 
[bookmark: _Toc409791503]Training/vetting of professionals working with children
There are no formal training requirements for judges or lawyers who are in contact with children during civil judicial proceedings. 

The Children First Guidelines state that it is the responsibility of the HSE to provide training and supervision for all its staff undertaking child protection and welfare work; furthermore, the guidelines explicitly state that it is the responsibility of the HSE to ensure that staff carrying out child protection and welfare enquiries have sufficient training and experience in interviewing children[footnoteRef:18]. The Department of Children and Youth Affairs and the Department of Justice and Equality are reported to be working together to develop a coordinated approach with regard to the expertise and qualifications needed by professionals working with children. [18:  Para. 6.4.8 of the Children First: National Guidance for the Protection and Welfare of Children.] 

An Garda Síochána is the national police force of Ireland. The Garda Vetting Unit is currently responsible for providing a vetting service to organisations which are registered with the unit. Garda vetting is conducted in respect of personnel working in a full-time, part-time, voluntary or student placement capacity in a registered organisation in a position through which they have unsupervised access to children and/or vulnerable adults. In July 2012 the Irish parliament passed the National Vetting Bureau (Children and Vulnerable Persons) Act 2012 which provides for the establishment of a national vetting bureau (children and vulnerable persons) database system which will hold registers of relevant organisations, specified information and vetted persons. However, this Act has not come into force so the new vetting system is not yet operational.
[bookmark: _Toc409791504]General approach towards children under civil law: definition of child, principle of evolving capacities, best interests of the child, principle of non-discrimination
 A person attains full age in Ireland at the age of 18 or, if he/she marries before reaching that age, upon his/her marriage[footnoteRef:19]. Similarly, for the purposes of child protection law, a child is defined as a person under the age of 18, other than a person who has been married[footnoteRef:20]. [19:  Section 2 of the Age of Majority Act 1985.]  [20:  Section 2 of the Child Care Act 1991.] 


In November 2012 the Irish people voted to amend the Constitution of Ireland to insert a proposed new Article 42A titled ‘Children’[footnoteRef:21]. The proposed new Article 42A provides that the State recognises the natural rights of all children and pledges to protect those rights as far as possible. The proposed new Article also includes a provision that the best interests of the child shall be the paramount consideration in any proceedings brought by the State concerning the safety and welfare of the child, or any proceedings concerning adoption, guardianship, custody or access to a child. It is notable that this statement of the ‘best interests’ principle is limited to proceedings taken by the State in relation to child protection, and in family law disputes concerning adoption, parental responsibility and contact with the child. Thus it is not required that the best interests of the child are the paramount consideration in all proceedings concerning the child[footnoteRef:22]. While the referendum was approved by a majority of voters, to date the new article has not yet come into force because of a legal challenge.  [21:  The constitutional referendum to insert the proposed new Article 42A into the Constitution was held on 10 November 2012. The referendum was approved by a majority of voters, but to date the new article has not yet come into force because of a legal challenge. ]  [22:  Since this report was written, and after the reference date for this study (1 June 2012), the General Scheme of the Children and Family Relationships Bill published on 30 January 2014 stipulates that the best interests of the child shall be the paramount consideration in proceedings concerning guardianship, custody or access. The General Scheme provides a comprehensive definition of ‘best interests’.] 


There is no provision in Irish law to provide that where more than one child is involved in the same procedure or case, the best interests of each child should be separately assessed with a view to reconciling possible conflicting interests of the children. Furthermore, there are no checklists or protocols in place in Irish law to determine the child’s best interests.

The recent proposed constitutional amendment also states that provision shall be made by law to ensure that, as far as possible, the voice of the child is heard and given due weight in any proceedings brought by the State concerning the safety and welfare of the child, or any proceedings concerning adoption, guardianship, custody or access to a child. In order for the voice of the child to be heard, the child must be capable of forming his or her own views and the weight to be given to the views of the child will depend on the age and maturity of the child[footnoteRef:23]. As noted above, while the referendum was approved by a majority of voters, to date the new article has not yet come into force because of a legal challenge.  [23:  Proposed new Article 42A.4.2° of the Constitution of Ireland. See the Thirty First Amendment of the Constitution (Children) Bill 2012.] 


In relation to child protection proceedings, it is the function of the HSE to promote the welfare of children who are not receiving adequate care and protection[footnoteRef:24]. In the performance of this function, the HSE must, having regard to the rights and duties of parents, regard the welfare of the child as the primary consideration, and give due consideration to the wishes of the child so far as possible, having regard to the child’s age and understanding. The HSE is also required to have regard to the principle that it is generally in the best interests of a child to be brought up in his/her own family[footnoteRef:25]. [24:  Section 3 of the Child Care Act 1991.]  [25:  Section 3 of the Child Care Act 1991.] 

In any proceedings concerning the custody, guardianship or upbringing of a child, or the administration of any property belonging to or held on trust for the child, the court must consider the welfare of the child as the paramount consideration[footnoteRef:26]. [26:  Section 3 of the Guardianship of Infants Act 1964.] 


A new provision was introduced in 1997 to allow the court take the wishes of the child into account in proceedings concerning guardianship, custody or upbringing of the child, having regard to the age and understanding of the child[footnoteRef:27]. However, this section has never come into force and it therefore does not have the force of law.  [27:  A new section 25 was inserted into the Guardianship of Infants Act 1964 by the Children Act 1997.] 

The Irish Supreme Court has stated that the rights of the child in Irish law include the right to ‘be fed and to live, to be reared and educated, to have the opportunity of working and (…) [of] realising his or her personality and dignity as a human being’.[footnoteRef:28] Therefore, the obligation to treat a child with dignity and respect would be applicable regardless of the role of the child. [28:  Ireland, Supreme Court, G v An Bord Uchtála [1980] I.R. 32 at 56 (per O’Higgins CJ).] 

There are no formal, specific measures in place in Ireland to ensure respect for the child’s evolving capacity in the context of civil judicial proceedings. However, it can be said that this is to some extent implicitly recognised when the courts are taking into account the child’s wishes having regard to his age and understanding. While it may happen that children come to court to express their views, there are no rules governing when and how this should happen. There are no statutory age limits for expressing views (i.e. there is no formal provision stating an age limit below which the court does not even examine whether the child is mature enough to express his or her views).
[bookmark: _Toc409791505]Non-discrimination
Equality legislation in Ireland prohibits discrimination on nine grounds, including age, and allows a person who has been discriminated against to make a complaint to the Equality Tribunal; however, the equality legislation goes on to say that treating a person who has not reached 18 years of age less favourably or more favourably than another, whatever that other person's age, shall not be regarded as discrimination on the age ground[footnoteRef:29]. This clearly limits the application of the non-discrimination principle to children under the age of 18. Children who are unhappy with their treatment by either a public body or a school or voluntary hospital[footnoteRef:30] may complain to the Ombudsman for Children. The Office of the Ombudsman for Children was established in 2002[footnoteRef:31]. The Ombudsman is given the power to investigate complaints made by children against public bodies or schools and voluntary hospitals, and to make recommendations on foot of such complaints[footnoteRef:32]. A complaint can be made to the Ombudsman by a child, or on behalf of a child by his or her parents[footnoteRef:33]. However, where a complaint is made by a child or on behalf of a child by a person other than the child’s parent the Ombudsman for Children shall, before investigating the complaint, inform the child’s parent(s) of the complaint[footnoteRef:34].  [29:  Section 3 of the Equal Status Act 2000.]  [30:  The term ‘voluntary hospital’ is defined by the Health Act 2004 as a hospital which is substantially funded by means of an arrangement with the Health Service Executive under section 38 of the Health Act 2004 and the governing body of which is not the Health Service Executive or a committee of it.]  [31:  The Ombudsman for Children Act 2002.]  [32:  Sections 8 and 9 of the Ombudsman for Children Act 2002.]  [33:  Section 10 of the Ombudsman for Children Act 2002.]  [34:  Section 10(1)(c) of the Ombudsman for Children Act 2002.] 

Part 8 of the Children First Guidelines sets out guidance on especially vulnerable children who have been abused or neglected, or who are at risk of abuse or neglect, including children in residential settings, children in care, children who are homeless, children with disabilities, separated children seeking asylum and children being trafficked. The Guidelines address the responsibility of the Health Service Executive to protect the welfare of such children, as well as the statutory responsibility of the Health Information Quality Authority for developing Standards for Health and Social Services and the responsibility of the Social Services Inspectorate for inspecting children’s residential centres.
There was no information identified on protecting children involved in civil judicial proceedings in Ireland against discrimination.






[bookmark: _The_child_as][bookmark: _Toc350439424][bookmark: _Toc401222930][bookmark: _Toc401231483][bookmark: _Toc338234110][bookmark: _Toc401654871][bookmark: _Toc409791506]Child-friendly justice in civil judicial proceedings
[bookmark: _Ref260582416][bookmark: _Toc401222931][bookmark: _Toc401231484][bookmark: _Toc350439425][bookmark: _Ref225699717][bookmark: _Ref225757900][bookmark: _Ref225763794][bookmark: _Ref225924848][bookmark: _Ref227300210][bookmark: _Ref366658269][bookmark: _Ref366658284][bookmark: _Ref366658443][bookmark: _Ref366658666][bookmark: _Ref366658784][bookmark: _Ref366658818][bookmark: section31][bookmark: _Toc409791507]The child as an actor in civil judicial proceedings 
The child as a plaintiff/complainant
In Irish law, a child cannot bring civil judicial proceedings in his or her own name or in his or her own right. A child under the age of 18 may only bring civil judicial proceedings as a plaintiff/complainant with the assistance of either a guardian ad litem or next friend (i.e. litigation friend). The next friend is usually a parent or legal guardian of the child. If the child does not have parents or guardians, the court can appoint a person to act as next friend for the purpose of the civil judicial proceedings[footnoteRef:35]. As noted in Section 2, a person reaches full age in Ireland at 18 or, if he or she marries before 18, full age is attained on the date of marriage. Thus, if a child below the age of 18 marries, he or she will then have capacity to bring civil judicial proceedings in his or her own right. [35:  See, e.g. Order 6, rule 7 of the Rules of the Circuit Court (as amended).] 


Under the Protection of Young Persons (Employment) Act 1996 employers cannot employ children under age 16 in full-time jobs. Children under age 14 cannot be employed. Children aged 14 and 15 may be employed as follows:

Doing light work during the school holidays – they must have at least 21 days off work during this time 
As part of an approved work experience or educational programme where the work is not harmful to their health, safety or development 
In film, cultural, advertising work or sport under licences issued by the Minister for Jobs, Enterprise and Innovation 

Therefore children aged 14 and 15 may be employed in limited circumstances and young people (aged 16 and over) may be employed in regular full-time jobs.

If the young person is under 16, the employer must get the written permission of the person's parent or guardian. A young person (aged between 16 and 18) is capable of entering into an employment contract without the permission of his/her parent or guardian[footnoteRef:36]. [36:  Citizens’ Information Board Rights of Young Workers.] 


The Protection of Young Persons (Employment) Act 1996 (provides that in order to vindicate their rights under that Act, proceedings must be brought, depending on the section, by a trade union, parent or guardian[footnoteRef:37].    [37:  See the Protection of Young Persons (Employment) Act 1996.] 


A complaint to the Labour Relations Commission or appeal to the Employment Appeals Tribunal is carried out by the child’s parent or guardian as a child or young person (16-18 years) cannot make a complaint or an appeal on her/his own behalf. 

There are no specific rules regarding whether children above a certain age can conclude any types of contractual relationships. However, the law on the sale and supply of goods states that capacity to buy and sell is regulated by the general law concerning capacity to contract, and that where ‘necessaries’ are sold and delivered to a child, he or she must pay a reasonable price[footnoteRef:38]. What amounts to a ‘necessary’ is decided by the judge on the facts of the particular case[footnoteRef:39]. There is no provision in Irish law which allows a child in such cases to bring a case to court in their own name (i.e., without a legal representative).  [38:  Section 2 of the Sale of Goods and Supply of Services Acts 1893-1980 (as amended).]  [39:  Shannon, G., Child Law (2nd edn, Round Hall, 2010) 48.] 


There is no law in Ireland which allows children to file for injunctions in civil judicial proceedings they are involved in if there is an immediate danger from postponing the adjudication of the case. However, a next friend can file for an injunction on behalf of a child in civil judicial proceedings.
In order for civil judicial proceedings to be issued on behalf of a child, the child’s guardian ad litem or next friend must sign a consent or authorisation for the issue of those proceedings. 
If a child reaches the age of 18 during proceedings, an application may be made to the court to convert the proceedings to allow the plaintiff who was formerly a child proceed in his or her own name.
There are no formal rules in Ireland governing the conditions attached to representation of the child by a legal representative or guardian. A 2005 report by the Law Society of Ireland called for the introduction of legislative guidelines and rules of professional conduct to govern the legal representation of children[footnoteRef:40]. To date, no such guidelines or rules have been introduced. [40:  Ireland Rights-Based Child Law: The Case for Reform (July 2006) (Law Society of Ireland).] 


There are no specific rules on how a child can intervene in civil judicial proceedings which are of interest to him or her. However, the general rules on civil judicial proceedings allow any person to apply to be joined in proceedings as either a plaintiff or defendant, provided that the proceedings concern a common question of law or fact and that the joining of the person will not prejudice or delay the trial[footnoteRef:41]. Children in such cases must be represented by their parents/guardians or next friends in accordance with the general rules discussed above. [41:  See, e.g. Order 6 of the Rules of the Circuit Court 2001.] 

The child as a defendant
In Irish law a child may be sued at any age, but is referred to as a minor defendant. A child defendant cannot defend the proceedings in his or her own name and must do so through a guardian ad litem[footnoteRef:42]. Thus, the same rules as in the case of child plaintiffs apply.  [42:  Shannon, G., Child Law (2nd edn, Round Hall, 2010) 69.] 

The child as a witness
Originally Irish law provided that children could only give evidence on oath and in order to take the oath, the child had to understand the nature and consequences of the oath. However, the law now states that a court can accept evidence in any civil proceedings from a child under 14 years of age without the child taking the oath[footnoteRef:43]. The court must be satisfied that the child is capable of giving an intelligible account of what he or she witnessed in order to receive such evidence. [43:  Section 28 of the Children Act 1997. ] 


There is no rule of law requiring the agreement of the parent/guardian for the participation of the child in the proceedings as a witness, but it is possible that a parent or guardian could object to the child being called as a witness in their capacity as parent or guardian. There are no rules regarding when a child may refuse to be a witness. Similarly, there are no rules regarding whether a child can refuse to be a witness in cases against his or her close relatives or in proceedings for the divorce of his or her parents. However, while the voice of a child may be heard by a judge in such cases, this would not involve the child as a witness who is required to give evidence against his or her parents. 
The child in any other role
Where the HSE applies for a care order in respect of a child (i.e., an order taking the child into care), the court may join the child as a party in the proceedings in his or her own right where it is satisfied that having regard to the age, understanding and wishes of the child and the circumstances of the case the interests of the child and of justice make it necessary to do so[footnoteRef:44]. The making of any such order does not require the intervention of a next friend in respect of the child. Where a child is a party to the proceedings, the court may, if it thinks fit, appoint a solicitor to represent the child in the proceedings and give directions as to the performance of his/her duties (which may include, if necessary, directions in relation to the instruction of counsel)[footnoteRef:45]. Where the child is not a party to the proceedings, the court may appoint a guardian ad litem in any proceedings where the HSE seeks a care order or supervision order in respect of a child, where the court is satisfied that it is in the interests of the child and the interests of justice to do so[footnoteRef:46]. [44:  Section 25(1) of the Child Care Act 1991. ]  [45:  Section 25(2) of the Child Care Act 1991.]  [46:  Section 26 of the Child Care Act 1991.] 


Irish law does not provide for the participation of the child in any other proceedings where the child is the subject of the dispute, such as divorce proceedings, adoption proceedings, and appointment of a guardian, involuntary hospitalisation, emergency medical intervention or child support. In such cases, the court may hear from the child in order to give due weight to the child’s views, but the child does not participate directly in the proceedings. The court has discretion to hear the child but is not obliged to hear the child in such proceedings.
[bookmark: _Toc338234111][bookmark: _Toc350439426][bookmark: _Toc409791508]Provision of information 
[bookmark: _Toc409791509]General procedural rules applicable to children involved in civil judicial proceedings regardless of their role
There are no legal requirements or policies in place in Ireland to ensure a child is promptly and adequately informed of their rights and obligations and that this information is provided in a child-friendly manner in a language they understand, taking into account the age, maturity, gender and cultural sensitivity of the child. 
The child as a plaintiff/defendant
There is no information available on how children are informed that they have to appear in court or whether they can be served with the relevant subpoena[footnoteRef:47]. [47:  For example, Order 44 of the District Court Rules deals with attendance of witnesses in civil proceedings. A court may issue a witness summons requiring ‘any person’ to whom it is addressed to appear at a specified time and date for the purpose of giving evidence. Service of a witness summons is dealt with in Order 10 of the Rules of the District Court, However, it seems implicit that these rules relate to adults, and there is no specific provision made for issuing witness summonses against children or serving such summonses on children. ] 


As noted in Section 3.1, children cannot bring a case on their own behalf without the assistance of a next friend or guardian ad litem. Where the child has parents or guardians, they are most likely to act as a next friend and will therefore be kept informed of all aspects of the proceedings in that role.

No information was identified on whether children are informed (in their own right or through their parents) of their rights to remedy for possible violations of their rights including the opportunity to have recourse to either judicial or non-judicial proceedings.

No information was identified on whether children are informed (in their own right or through their parents or guardians) on the availability of support services.

There are no rules requiring the provision of information to children who are resident in other Member States.

There does not appear to be any standard framework or guidelines regarding providing children with child-friendly materials by courts or other authorities.
The child as a witness
The Department of Justice and Equality reports that children who attend court as a witness attend by arrangement and the police or other authorities do not seek subpoenas. 
The child in any other role
There is no information available on how children are informed that they have to appear or whether children are provided with information on support services.
[bookmark: _Protection_of_the][bookmark: _Toc338234112][bookmark: _Toc350439427][bookmark: _Toc409791510]Protection of the child’s private and family life 
[bookmark: _Toc346714785][bookmark: _Toc346714786][bookmark: _Toc346714787][bookmark: _Toc338234113][bookmark: _Toc409791511]General procedural rules applicable to children involved in civil judicial proceedings regardless of their role
[bookmark: _Toc409791512]Publicity of trials
Irish law requires that justice is administered in public save in special and limited cases prescribed by law[footnoteRef:48]. Examples of such cases where the proceedings are heard in private include family law matters and cases concerning children[footnoteRef:49]. More specifically, many family law statutes provide that the ‘in camera rule’ is mandatory in most child and family law matters, including adoption, cases concerning guardianship, custody and access, maintenance of children, recognition of paternity, divorce and judicial separation and domestic violence (see the subsection ‘the child in any other role’)[footnoteRef:50].  [48:  Article 34.1 of the Irish Constitution.]  [49:  Section 45(1) of the Courts (Supplemental Provisions) Act 1961 prescribes cases where justice may be administered otherwise than in public, including ‘(b) matrimonial causes and matters and (c) lunacy and minor matters’.]  [50:  See Shannon, G., Child Law (2nd edn, Round Hall, 2010) 89, citing section 34 of the Judicial Separation and Family Law Reform Act 1989, section 38(5) of the Family Law (Divorce) Act 1996, section 25(1) and (2) of the Family Law (Maintenance of Spouses and Children) Act 1976, section 29 of the Child Care Act 1991, section 38(6) of the Family Law Act 1995 and section 16(1) of the Domestic Violence Act 1996.] 


Cases which are not heard in public are referred to as ‘in camera’. Members of the public and media are excluded from such hearings, which may only be attended by the parties involved in the particular case and their legal representatives. The in camera rule also operates to ban identification of the parties in such cases and ban disclosure of documents used in any such proceedings[footnoteRef:51]. Breach of the in camera rule may be regarded as a contempt of court or a criminal offence[footnoteRef:52].  [51:  See Law Reform Commission of Ireland Consultation Paper on the Consolidation and Reform of the Courts Acts (July 2007) para. 3.74.]  [52:  Since this report was written, and after the reference date for this study (1 June 2012), the Courts and Civil Law (Miscellaneous Provisions) Act 2013 has modified the in camera provisions to allow the media to report on family law cases while continuing to be required to protect the anonymity of the parties concerned. The Act provides a series of protections for any child involved in such proceedings. The judge may exclude members of the press if deemed to be in the interests of the child or if their presence would cause the child undue distress. The child, if considered capable in the opinion of the court of forming his or her own views, is also enabled to outline his/her views on the issue of whether members of the media should be allowed to report on the particular proceedings.] 

[bookmark: _Toc409791513]Publication of the parties’ personal data
There are no general rules on the publication of a child participant’s personal data when court judgements are published. However, if the proceedings giving rise to the judgement are covered by the in camera rule, then that rule applies to the publication of judgements so that no details identifying the child may be published.
[bookmark: _Toc409791514]Obligation of confidentiality
There are no legal requirements or policies in place to ensure that professionals working with and for children abide by the strict rules of confidentiality, although such rules may arise in professional ethical codes. However, as the Children First National Guidance 2011 makes clear, such codes are not intended to limit or prevent the exchange of information between different professional staff with a responsibility for ensuring the protection and welfare of children. The Children First National Guidance 2011 clearly states that ‘the provision of information to the statutory agencies for the protection of a child is not a breach of confidentiality or data protection’[footnoteRef:53]. Furthermore, the Criminal Justice (Withholding of Information on Offences Against Children and Vulnerable Persons) Act 2012 came into force on 1 August 2012. This Act makes it a criminal offence for a person who knows or believes that a specified offence has been committed against a child to fail without reasonable excuse to disclose that information as soon as it is practicable to a member of An Garda Síochána (the Irish national police force). This also applies where a person holds information which might be of material assistance in the apprehension, prosecution or conviction of a person for such an offence and fails to pass that information on to the police. [53:  Para. 3.9.4 of the  Children First: National Guidance for the Protection and Welfare of Children.] 

[bookmark: _Toc409791515]Prevention of adverse consequences of civil judicial proceedings on family relations
There are no rules or guidelines in Irish law regarding steps to be taken to avoid any risk of adverse consequences (e.g. generating conflicts between parent(s) and the child) of the judicial proceedings on family relations. As noted in Section 3.1, there are no rules in Irish law regarding when the child is allowed not to testify as a witness against his or her parents. 
[bookmark: _Toc409791516]Access to records
There is no information regarding how access to all records or documents containing personal and sensitive data relating to children, in particular in proceedings involving them, is limited. There is no information regarding whether the child has access to this data or whether he/she can challenge such information or control who else sees it. However, the Data Protection Act 2003, will apply to a child’s data (as well as to adult’s data). In basic terms this means that personal data should be appropriately stored and should only be used for stated purposes and by those who are legally permitted to have it. The Data Protection Act also establishes the right of a person to ask a data controller not to use personal details for purposes other than their main purpose – in this case for the civil proceedings.

The Freedom of Information Act 1997, as amended by the Freedom of Information (Amendment) Act 2003 provides that government departments, the Health Service Executive (HSE), local authorities and a range of other public bodies must publish information on their activities and to make the information they hold, including personal information, available to citizens. The Freedom of Information Acts contain a number of rights, including a legal right for each person to access information held by public bodies and government departments, a legal right for each person to have official information relating to himself or herself amended where it is incomplete, incorrect or misleading, and a legal right to obtain reasons for decisions affecting himself or herself[footnoteRef:54]. The Freedom of Information Acts do not specifically address access to information by children, but it appears that in practice requests for such information can be made on behalf of a child by his or her parents or guardians[footnoteRef:55]. [54:  See Citizens’ Information Board Freedom of Information in Ireland.]  [55:  See eg Department of Health and Children Freedom of Information which states “If your request is for personal information, including records relating to your children or records of the deceased, the Department will need to verify your identity in advance.”] 


In principle, protection of a child’s personal data is the responsibility of the child’s parents or legal guardians.

A child whose privacy rights have been violated may bring a civil action seeking damages for breach of privacy. If the child is under 18, this remedy may not be sought by the child in his/her own right but instead on his/her behalf by the parents or legal guardians of the child (see Section 3.1). 
The child as a plaintiff/defendant
The general rules as discussed above apply.
The child as a witness
The general rules as discussed above apply.
The child  in any other role
The general rules as discussed above apply, with certain exceptions.

In child care proceedings (concerning whether the court should make an order taking the child into the care of the State), the publication or broadcast of any matter likely to lead the public to identify a child who is or has been the subject of child care proceedings is prohibited[footnoteRef:56]. If any matter is broadcast or published in breach of this requirement, the editor or publisher will be guilty of a criminal offence[footnoteRef:57]. However, the court may dispense with such prohibitions if it is satisfied that it is in the best interests of the child to do so.  [56:  Section 31(1) of the Child Care Act 1991.]  [57:  Section 31(3) of the Child Care Act 1991.] 


The strictness of the absolute in camera rule in family law cases in Ireland was modified in recent years to allow publication of reports of family law proceedings, provided that the report does not identify the parties or any child to whom the proceedings relate[footnoteRef:58]. Furthermore, limited reporting of child care proceedings is allowed provided that the report does not contain any information which would enable the parties to the proceedings or any child to which the proceedings relate to be identified[footnoteRef:59]. A pilot project on reporting in child care proceedings was commenced in 2012 pursuant to the Child Care Act 1991 (Section 29(7)) Regulations. Four volumes of reports have been published as at November 2013[footnoteRef:60].  [58:  See section 40(3) of the Civil Liability and Courts Act 2004.]  [59:  According to section 3 of the Child Care (Amendment) Act 2007, which amends section 29 of the Child Care Act 1991.]  [60:  Child Care Law Reporting Project.] 


The law in Ireland was recently changed in relation to publicity of trials and the in camera rule to allow genuine representatives of the media to attend proceedings including adoption, cases concerning guardianship, custody and access, maintenance of children, recognition of paternity, divorce and judicial separation and domestic violence[footnoteRef:61]. However, a court may exclude or restrict the attendance of journalists or may prohibit or restrict publication of details of those proceedings where the court is satisfied that this is necessary in order to protect the anonymity of any party to the proceedings or any child to whom the proceedings relate. In deciding whether to exclude or restrict media access, there are a number of factors the court must consider including the views of any party to the proceedings or the views of a child who is the subject of the proceedings if the court is satisfied that the child is capable of forming his or her own views.	 [61:  See Courts and Civil Law (Miscellaneous Provisions) Act 2013.] 

[bookmark: _Protection_from_harm][bookmark: _Toc350439428][bookmark: _Toc409791517]Protection from harm and ensuring a child friendly process 
[bookmark: _Toc409791518]General procedural rules applicable to children involved in civil judicial proceedings regardless of their role
[bookmark: _Toc409791519]Avoiding undue delays
There are no general provisions in Irish law requiring that relevant decisions and the commencement of proceedings take place without undue delay. Nor is there a general obligation in Irish law on judicial authorities to take provisional decisions or make preliminary judgements where children are concerned. 
[bookmark: _Toc409791520]Child-friendly environment
There are no general legal requirements or policies in place to ensure that the premises and places where children are involved in proceedings are non-intimidating and child-friendly. 

There are no general legal requirements or guidelines to ensure that a child is interviewed or gives testimony in a child-friendly environment. There is no psychological, practical and other support provided to the child to cope with civil, as distinct from criminal, judicial proceedings.

There are no rules regarding provision of additional services after judgements in highly conflictual proceedings.
[bookmark: _Toc409791521]Participation of the child in civil judicial proceedings
There are no general measures in Irish law in respect of the child’s presence during proceedings. The protection of the child’s privacy through the in camera rule is set out above at Section 3.3. 		
There are no policies in place in Ireland to ensure that court sessions and other actions during the civil procedure are adapted to the child’s pace and attention span and any communication difficulties the child may have. There is no information available regarding how children are protected as far as possible during the proceedings from images or information that can be harmful to their welfare. Similarly, there is no information available on how professionals such as psychologists and social workers are involved in reaching decisions about such material. 
The child as a plaintiff
The general rules as described above apply to child plaintiffs. In addition, specific rules concerning the issuance of interim measures to protect the child from harm have been identified.

In domestic violence proceedings[footnoteRef:62], a civil court can grant a range of orders (safety order, barring order, interim barring order or protection order) which might be required in order to protect inter alia a child from harm. A barring order is an order which requires a person to leave the family home where the court is satisfied that there are reasonable grounds for believing that the safety or welfare of the applicant or any dependent person, including a child, requires such an order to be made. An interim barring order (essentially a temporary barring order) may be made where the court is satisfied that there are reasonable grounds for believing that there is an immediate risk of significant harm to the applicant or any dependent person (including a child). A safety order is an order which does not require a person to leave the family home but which prohibits him/her from using, or threatening to use, violence against the applicant or any dependent person, including a child. The court can make a safety order where satisfied that there are reasonable grounds for believing that the safety or welfare of the applicant, or any dependent person (including a child) requires the order to be made. A protection order is essentially a temporary or short term safety order, which the court can order pending a full hearing of an application for a safety order or barring order, if satisfied that there are reasonable grounds for believing that the safety or welfare of the applicant or any dependent person (including a child) requires such order to be made. In any proceedings seeking a remedy in relation to domestic violence[footnoteRef:63], the court may also make orders regarding custody, access or maintenance of a child. A child may not apply for an order under the Domestic Violence Act 1996. However, the Health Service Executive may apply for orders on behalf of any ‘aggrieved person’, which may include a dependent child, in order to protect that person from harm[footnoteRef:64].  [62:  Under the Domestic Violence Act 1996.]  [63:  Section 9 of the Domestic Violence Act 1996.]  [64:  Section 6 of the Domestic Violence Act 1996.] 


A plaintiff in civil proceedings may seek injunctions or provisional measures in appropriate cases. As a child under the age of 18 cannot bring proceedings in his or her own name, it would seem that the child cannot submit such claim on his or her own behalf. Instead, such claim would have to be made by the child’s next friend or guardian ad litem who is responsible for the conduct of the proceedings (see Section 3.1).
The child as a defendant 
The general rules as indicated above apply.
The child as a witness
The general rules as indicated above apply.
The child in any other role
[bookmark: _Toc409791522]Avoiding undue delays
Some courts have adopted practice directions which promote the speedy resolution of family law proceedings including those which impact on children. For example, in the High Court there are detailed guidelines regarding family law proceedings heard in that court. The key objective is to ensure that proceedings are determined in a manner which is fair, efficient and cost effective and in particular, that hearings should be completed within one year from the commencement of the case save in exceptional circumstances[footnoteRef:65]. Similarly, in the Circuit Court, case progression rules regarding family law proceedings were introduced in 2008 in order to ensure that proceedings are conducted in a manner which is fair, efficient and likely to keep the costs as low as possible as well as ensuring that time and other resources of the court are put to best use[footnoteRef:66]. According to the Courts Service, cases which have gone through the case progression process are better prepared resulting in the cases being heard more quickly and trials being shorter[footnoteRef:67]. Furthermore, in respect of child abduction proceedings where an appeal is taken to the Supreme Court, the procedure to be followed in such appeals requires that the proceedings are disposed of promptly and speedily in accordance with the Hague Convention[footnoteRef:68].  [65:  Practice Direction HC51.]  [66:  Circuit Court Rules (Case Progression in Family Law Proceedings) 2008 (SI No.358 of 2008).]  [67:  See Courts Service Case Progression (December 2011).]  [68:  Practice Direction SC04.] 


In proceedings concerning an application to take a child into the care of the State, the District Court and the Circuit Court on appeal from the District Court are required to hear and determine such proceedings at a different place or at different times or on different days from those at or on which the ordinary sittings of the court are held[footnoteRef:69]. Furthermore, such proceedings must be as informal as possible consistent with the administration of justice. [69:  Section 29(3) of the Child Care Act 1991.] 

[bookmark: _Toc409791523]Participation of the child in civil judicial proceedings
In the context of child care proceedings, the court has the power to proceed with hearings in the absence of the child[footnoteRef:70]. The rules governing such proceedings state that it shall not be necessary for the child to be brought before the court or to be present for all or any part of the hearing unless the court, either of its own motion or at the request of any of the parties to the case, is satisfied that this is necessary for the proper disposal of the case[footnoteRef:71]. Where the child requests to be present during the hearing or a particular part of the hearing of the proceedings the court shall grant the request unless it appears to the court that, having regard to the age of the child or the nature of the proceedings, it would not be in the child's interests to do so[footnoteRef:72].  [70:  Section 30 of the Child Care Act 1991.]  [71:  Section 30(1) of the Child Care Act 1991.]  [72:  Section n 30(2) of the Child Care Act 1991.] 

[bookmark: _Toc409791524]Child-friendly environment
There are specific rules in Ireland in relation to evidence by children in proceedings concerning the welfare of the child[footnoteRef:73]. These rules apply to all children under the age of 18 (other than children who are married); different provisions are not made in respect of different age groups. In proceedings covered by these rules[footnoteRef:74], the court may permit a child to give evidence through a live television link[footnoteRef:75]. Furthermore, where a child is giving evidence through a live television link, the court may direct that any questions are put to the child through an intermediary (go-between), if this is necessary having regard to the age or mental condition of the child[footnoteRef:76]. Questions put to a child through an intermediary (go-between) must be asked in a way that is appropriate to the age or mental condition of the child in order to ensure that the child understands the meaning of the questions[footnoteRef:77]. A court may admit hearsay evidence in respect of a statement by a child where the court is satisfied that the child is unable to give evidence in court by reason of his or her age, or the giving of such evidence by the child would not be in the child’s interests or welfare[footnoteRef:78]. [73:  Part III of the Children Act 1997.]  [74:  That is, civil proceedings concerning the welfare of the child. This would include, for example, adoption, guardianship, custody and access, maintenance, child protection proceedings and domestic violence proceedings.]  [75:  Section 21 of the Children Act 1997.]  [76:  Section 22(1) of the Children Act 1997.]  [77:  Section 22(2) of the Children Act 1997.]  [78:  Section 23 of the Children Act 1997.] 

[bookmark: _Protecting_the_child][bookmark: _Toc338234114][bookmark: _Toc350439429][bookmark: _Toc409791525]Protecting the child during interviews and when giving testimony
[bookmark: _Toc409791526]General procedural rules applicable to children involved in civil judicial proceedings regardless of their role
Originally Irish law provided that children could only give evidence on oath and in order to take the oath, the child had to understand the nature and consequences of the oath. However, the law now states that a court can accept evidence in any civil judicial proceedings from a child under 14 years of age without the child taking the oath[footnoteRef:79]. The court must be satisfied that the child is capable of giving an intelligible account of what he or she witnessed in order to receive such evidence.  [79:  Section 28 of the Children Act 1997. ] 


There are no rules in Irish law providing that a judge can allow a child not to testify in civil proceedings in order to protect him/her from harm. Furthermore, no rules have been identified with respect to the admissibility of evidence provided by children in court; it is at the judge’s discretion to consider the information provided by the child, taking into account his/her age and maturity. Similarly, no special measures have been identified aimed at protecting the special needs of children while gathering information/evidence.

Children do not receive special support and assistance testifying in court. Regarding the examination of children, no rules are in place requiring the presence of their parents/legal representatives, and no formal measures aimed at ensuring that the number of interviews is as limited as possible and that their length is adapted to the child’s age and attention span.
The child as a plaintiff
The general rules as analysed above apply.
The child as a defendant
The general rules as analysed above apply.
The child as a witness
The general rules as analysed above apply.
The child in any other role
The Children First guidelines provide guidance on interviewing children in the context of child protection work. The guidelines note that different types of interview may be required depending on the circumstances of the particular case. In most instances, depending on the nature of the concern, the child should be seen by the professional conducting the enquiry or assessment and spoken to personally, in a manner appropriate to his or her age and stage of development[footnoteRef:80].The interview should take place in a location that is comfortable for the child and, if the child desires it, in the presence of a support person, such as a protective parent/carer, another professional or an adult friend[footnoteRef:81]. The guidelines state that if the child has a learning disability or sensory impairment, it may be necessary to employ expert assistance to facilitate communication. The Guidelines state that interviews with children should normally be carried out with the permission of their parents/carers and the child must be able to give his or her own consent. However, it is acknowledged that in some circumstances, children may present themselves to an HSE social worker without either the knowledge or presence of their parents/carers. In those circumstances, depending on the perceived maturity of the child, the social worker should give them the opportunity to discuss whatever concerns have prompted them to make contact. No avoidable action should be taken that will cause a child to feel intimidated or distressed. The worker must use language that the child can understand and explain who they are and why they are there. It is essential to conduct the interview at the child’s pace and communicate with him or her in a warm and responsive manner. These guidelines would apply to social workers interviewing children in connection with civil judicial proceedings, for example for the purpose of preparation of court reports in relation to an application by the HSE for an order taking the child into care. [80:  Paragraph 6.4.1 of the Children First: National Guidance for the Protection and Welfare of Children.]  [81:  Paragraph 6.4.2 of the Children First: National Guidance for the Protection and Welfare of Children.] 

[bookmark: _Toc338234115][bookmark: _Toc338234116][bookmark: _Toc350439430][bookmark: _Toc409791527]Right to be heard and to participate in civil judicial proceedings  
[bookmark: _Toc346714791][bookmark: _Toc346714792][bookmark: _Toc346714946][bookmark: _Toc338234117][bookmark: _Toc338234118][bookmark: _Toc409791528]General procedural rules applicable to children involved in civil judicial proceedings regardless of their role
In general, under Irish law children cannot participate in civil judicial proceedings in their own right, but are represented by a parent or next friend. Exceptionally, as noted in Section 3.1, in proceedings regarding whether the court should order that a child is taken into care, the court may appoint the child as a party in his or her own right, or where the child is not a party to the proceedings, the court may appoint a guardian ad litem where the court is satisfied that it is in the interests of the child and the interests of justice to do so.  There are no different provisions for different age groups. 

There are no general legal requirements/policies in place in Ireland to ensure that children are heard in civil judicial proceedings (i.e. can be interviewed, provide evidence and give testimony) in all matters that affect them where they have a sufficient understanding to be heard, except in proceedings regarding the safety and welfare of the child (see ‘the child in any other role’). However, the Adoption Act 2010 states that if the Adoption Authority is considering whether to make an adoption order in respect of a child over the age of seven years of age, the Authority must give due consideration to the wishes of the child having regard to his or her age and understanding.[footnoteRef:82] [82:  Section 24 of the Adoption Act 2010.] 


There are no rules in Irish law regarding how court rulings are communicated to children. Similarly, there is no information available concerning how children can enforce their legal rights in civil judicial proceedings. 

Furthermore, no rules are in place to regulate how and by whom children are given all the necessary information and explanations about the consequences of participating in civil judicial proceedings and expressing their views or opinions. There is no information on the involvement of legal counsel in this regard. 

Concerning the communication techniques used with children involved in civil judicial proceedings please see Section 3.5.

No rules have been identified regarding steps taken to remove obstacles to access courts for children in civil judicial proceedings.
The child as a plaintiff/defendant
The general rules as indicated above apply.

Concerning limitation periods, the statute of limitations does not run against children in Ireland in relation to civil judicial proceedings[footnoteRef:83]. [83:  Limitation periods for civil proceedings in Ireland are governed by the Statute of Limitations 1957 (as amended). Section 48 provides that for the purposes of the Act, a person shall be under a disability while he or she is an infant. Section 49 of the Statute of Limitations 1957 as amended provides for extension of the limitation period in case of disability. The effect of these provisions is that when a cause of action accrues to a child under the age of 18, the limitation period does not begin to run until the child reaches the age of 18.
] 

The child as a witness
With respect to the right of children to participate as witnesses in civil judicial proceedings, please see Section 3.1.

Concerning the way children provide testimony please see Section 3.5.

For the remaining issues, the general rules as indicated above apply.
The child in any other role
As noted in Section 2, the proposed amendment to the Irish Constitution on ‘Children’ states that provision will be made by law to ensure that, as far as possible, the voice of the child is heard and given due weight in any proceedings brought by the State concerning the safety and welfare of the child, or any proceedings concerning adoption, guardianship, custody or access to a child. In order for the voice of the child to be heard, the child must be capable of forming his or her own views and the weight to be given to the views of the child will depend on the age and maturity of the child. However, to date the new article has not yet come into force because of a legal challenge.

In child care proceedings the court may join the child as a party in the proceedings (see also Section 3.1)[footnoteRef:84]. In child care proceedings where the child is not a party, the court can appoint a guardian ad litem where the court is satisfied that it is necessary in the interests of the child and the interests of justice to do so[footnoteRef:85]. However, there is no further provision in the legislation as to the functions of the guardian ad litem. The Children Acts Advisory Board (CAAB) is authorised to publish guidance on these matters[footnoteRef:86]. The Board published its guidelines, Giving a Voice to Children’s Wishes, Feelings and Interests, in 2009. These guidelines require the guardian ad litem to ensure the child is aware of what is happening throughout the proceedings and of their outcome. The guidelines also require the guardian ad litem to take into account the age and/or level of maturity of the child and using his/her professional judgement, consider sharing some or all of the contents of his/her report with the child. The guardian ad litem is also obliged to meet the child as often as necessary to be satisfied that his or her wishes, feelings and interests are adequately represented to the court. [84:  Section 25 of the Child Care Act 1991.]  [85:  Section 26 of the Child Care Act 1991.]  [86:  Section 20 of the Child Care (Amendment) Act 2007.] 


In private family law proceedings (concerning guardianship, custody and access), a new provision was passed in 1997 to give the court the power to proceed in the absence of the child unless the court is satisfied that the child’s attendance is necessary for the proper disposal of the proceedings[footnoteRef:87]. This provision also stated that where the child requests to be present during the hearing or a particular part of the hearing of the proceedings, the court shall grant the request unless it appears to it that, having regard to the age of the child or the nature of the proceedings, it would not be in the child's best interests to grant that request[footnoteRef:88]. This new provision also allowed the court to appoint a guardian ad litem in private family law proceedings where the court is satisfied that having regard to the special circumstances of the case it is necessary in the interests of the child to do so[footnoteRef:89]. However, neither of these provisions has come into force  so they do not have the force of law[footnoteRef:90]. [87:  Section 27 of the Guardianship of Infants Act 1964 as inserted by the Children Act 1997.]  [88:  Section 27(2) of the Guardianship of Infants Act 1964 as inserted by the Children Act 1997.]  [89:  Section 28 of the Guardianship of Infants Act 1964 as inserted by the Children Act 1997.]  [90:  Since this report was written, and after the reference date for this study (1 June 2012), the General Scheme of the Children and Family Relationships Bill provides for guardians ad litem to be appointed in family law cases where it is in the best interests of the child or the interests of justice to do so.] 


The Children First guidelines provide guidance on interviewing children in the context of child protection work, as mentioned in Section 3.4. 
[bookmark: _Right_to_legal][bookmark: _Toc350439431][bookmark: _Toc409791529]Right to legal counsel, legal assistance and representation  
The child as a plaintiff/defendant
In general civil judicial proceedings, a child is not a party in his or her own right but is represented by a parent or next friend (see Section 3.1), who decides on issues such as representation by a legal counsel. It is not mandatory for parties in civil judicial proceedings in Ireland to be represented by a lawyer. 

There are no rules regarding whether and/or when a child can waive his or her right to legal assistance in civil proceedings in Ireland. Similarly, there are no provisions in place to ensure that children involved in civil judicial proceedings are regarded as fully-fledged clients with their own rights.

There are no rules regarding how conflicting interests between parents and children are dealt with and how children are represented where there is or could be a conflict between their interests and those of their parents or other involved parties. There is no general provision allowing the court to appoint a guardian ad litem or a special legal representative to represent the interests of the child in these cases. 
Legal aid is available in civil proceedings in Ireland under the Civil Legal Aid Act 1995. Sections 24 to 28 set out the criteria for the grant of legal aid including criteria regarding financial eligibility. Although the Act itself does not address whether an application for legal aid can be made directly by a child, regulation 5 of the Civil Legal Aid Regulations 2006 refers to an application for civil legal aid by a person of full age and capacity on behalf of a child. According to the Legal Aid Board, in practice, applications for civil legal aid in respect of a child are generally made by the child’s parents or guardians.
The child as a witness
No relevant rules have been identified, as child witnesses (in common with all witnesses) in civil proceedings do not have the right to a legal counsel and, therefore, to legal aid.
The child in any other role
In principle, when children participate in civil judicial proceedings as the ‘subject’ of the dispute, they do not have the right to be represented by a legal counsel.

However, the court can appoint a child as a party in child care proceedings in his or her own right (see Section 3.1 and Section 3.5). In these instances, the court may, if it thinks it is necessary, appoint a solicitor to represent the child in the proceedings and give directions as to the performance of his duties (which may include, if necessary, directions in relation to the instruction of counsel)[footnoteRef:91].  [91:  Section 25(2) of the Child Care Act 1991.] 

[bookmark: _Toc346714794][bookmark: _Toc346714795][bookmark: _Toc338234119][bookmark: _Toc338234120][bookmark: _Toc338234122][bookmark: _Toc338234123][bookmark: _Toc350439432][bookmark: _Toc338234124][bookmark: _Toc409791530]Alternatives to judicial proceedings
The child as a plaintiff/defendant
The Mediation Directive was transposed into Irish law in May 2011[footnoteRef:92]. It is unclear whether a child can have recourse to mediation mechanisms on his/her own. However, given that the general rule in Ireland is that the child cannot act in civil judicial proceedings on his/her own behalf but rather must act through a next friend or guardian ad litem (Section 3.1), it is likely that this right is exercised on the child’s behalf by the next friend or guardian ad litem. Note that mediation is not compulsory in Ireland for any types of disputes; it is rather based on the parties' free volition. [92:  By the European Communities (Mediation) Regulations 2011 (SI 209 of 2011) ] 


There are other alternative dispute resolution (ADR) mechanisms in respect of civil proceedings in Ireland, such as arbitration[footnoteRef:93]. Like in the case of mediation, it is unclear whether a child can make use of such mechanisms on his or her own. However, given the general rule that a child does not act on his or her own but rather a next friend or guardian ad litem (Section 3.1) must act on his/her behalf, it is likely that it is the child’s parents or guardian ad litem who decides on the recourse to ADR. There is no information available on whether court approval is required for this. [93:  Governed by the Arbitration Act 2010.] 


No information has been found on whether these mechanisms prevent a child from accessing the courts, on how children are involved and consulted when deciding whether to resort to ADR, or on safeguards available to protect children while accessing to and during these alternative proceedings.
The child as a witness
No rules have been identified with respect to the participation of child witnesses in ADR mechanisms.
The child in any other role
The Family Mediation Service is a service to help married and non-married couples in Ireland who have decided to separate or divorce, or who have already separated. It is also a service for parents who have never lived together but have a child and need to agree parenting arrangements. The Family Mediation Service is a state-run service staffed by professionally trained and accredited mediators. The service is currently provided free of charge[footnoteRef:94].   [94:  See Family mediation Service.  ] 


On 1 March 2013 the Ombudsman for Children and the Courts Service launched a Joint Initiative to assist Separating Parents and their Children. This project aims to strengthen awareness and understanding among separating parents of key aspects of District Family Law court proceedings and of alternatives to court in order to address issues including those relating to parenting arrangements; and support children to have their voices heard in this process. The initiative also aims to develop child-sensitive methods of supporting children of separating parents to understand the separation processes and where appropriate to express their views on issues affecting them. Under the initiative, a short film called “You are not alone” was produced, aimed at giving young people between 13 and 15 years of age information about some of the routes parents may take when they separate (e.g. family mediation or going to court). The film encourages young people in these circumstances to talk about their feelings and to get support if they need it.  

No rules on the participation of children in ADR mechanisms have been found.
[bookmark: _Toc350439433][bookmark: _Toc409791531]Remedies or compensation exist for violation of rights and failure to act 
The child as a plaintiff/defendant
As noted in Section 3.1, the general rule in Ireland is that the child cannot act in civil judicial proceedings on his/her own behalf but rather must act through a next friend or guardian ad litem. It would therefore appear that a child cannot appeal against a court decision in civil judicial proceedings in his or her own right. Instead, this right is exercised on the child’s behalf by the next friend or guardian ad litem.

There are no rules regarding the role of the legal counsel/representative in this regard, such as whether the legal counsel/representative can make submissions instead of the child and/or appeal court judgements without the child’s consent. 

There is no information regarding support provided to the child in order to access such appeal mechanisms. 

Similarly, as discussed also in Section 3.7 there are no rules governing actions the court or the child can take if there is a conflict of interests with his/her parents. According to the Department of Justice and Equality, in practice this is addressed in the course of applying to the court.

A child may seek compensation, either by a civil action for damages or judicial review proceedings, for a violation of their rights by State entities and failure to act. In either case, the child may not bring such proceedings on his/her own behalf but rather must act through a next friend or guardian ad litem. As noted in Section 2, the Office of the Ombudsman for Children was established in Ireland in 2002[footnoteRef:95]. The Ombudsman is empowered to investigate complaints made by children against public bodies or schools and voluntary hospitals, and to make recommendations on foot of such complaints[footnoteRef:96]. A complaint can be made to the Ombudsman by a child, or on behalf of a child, by his or her parents[footnoteRef:97]. However, where a complaint is made by a child or on behalf of a child by a person other than the child’s parent, the Ombudsman for Children will, before investigating the complaint, inform the child’s parent of the complaint[footnoteRef:98].  [95:  By the Ombudsman for Children Act 2002.]  [96:  By sections 8 and 9 of the Ombudsman for Children Act 2002.]  [97:  Section 10 of the Ombudsman for Children Act 2002.]  [98:  Section 10(1)(c) of the Ombudsman for Children Act 2002.] 


Concerning limitation periods, the statute of limitations does not run against children in Ireland in relation to civil judicial proceedings[footnoteRef:99]. [99:  Limitation periods for civil proceedings in Ireland are governed by the Statute of Limitations 1957 (as amended). Section 48 provides that for the purposes of the Act, a person shall be under a disability while he or she is an infant. Section 49 of the Statute of Limitations 1957 as amended provides for extension of the limitation period in case of disability. The effect of these provisions is that when a cause of action accrues to a child under the age of 18, the limitation period does not begin to run until the child reaches the age of 18.] 

The child as a witness
Witnesses, children or adults, cannot challenge court judgements; thus, no relevant rules have been identified.
The child in any other role
Children participating in civil judicial proceedings as the ‘subject’ of the proceedings do not have the right to bring an appeal against the relevant court judgements.

It is worth noting that the Health Service Executive (HSE) can appeal against a court decision involving children in respect of child care proceedings under the Child Care Act 1991. However, the HSE cannot appeal against a court decision in respect of private child law proceedings (e.g. guardianship, custody or access) involving children. 
[bookmark: _Toc346714798][bookmark: _Toc346714799][bookmark: _Toc350439434][bookmark: _Toc409791532]Legal costs
The child as a plaintiff/defendant
A defeated child plaintiff/defendant can be requested to pay the legal costs of the other party and the costs of the judicial procedure. However, when an action is commenced by a child through their next friend, the next friend is responsible for the costs. Legal costs include stamp duty in respect of filing legal documents, lawyers’ fees, witness expenses, etc. 
Where civil judicial proceedings are instituted on behalf of a child by a parent or next friend, he or she must cover the stamp duty for filing the application. There is no provision by which the child can be freed from this obligation, unless the child is a recipient of legal aid (see Section 3.7).  There are no rules regarding when child and adult plaintiffs/defendants may be exempted from paying legal costs. The general rule in Ireland is that ‘costs follow the event’ which means that the losing party must pay the costs of the winning party. However, the courts have the discretion to depart from this rule in exceptional cases. Exceptional cases in this regard would include cases where there has been improper conduct by a party, if the proceedings were a ‘test case’, for example, concerning the constitutionality of legislation or the interpretation of the Constitution, public interest challenges or if an order for costs might cause hardship[footnoteRef:100]. [100:  See Delany H., and McGrath D., Civil Procedure in the Superior Courts (Thomson Round Hall 2012) at paras.23-15-23-41.] 

The child as a witness
There is no provision in Irish law which would require a child to pay legal costs when he/she is invited to be a witness in a civil case and fails to appear before the court. This is in common with the general legal rule in Irish law, in that witnesses can never be required to pay legal costs.
The child in any other role
Children who participate in civil judicial proceedings as the subject of the dispute are not required to pay any legal costs.
[bookmark: _Toc350439435][bookmark: _Toc409791533]Enforcement of civil court judgements
[bookmark: _Toc336262988]The child as a plaintiff
There are no legislative provisions or guidelines providing that a child should be informed about the decision of the civil court and the enforcement of such decision in his/her own right.

As set out in Section 3.4, domestic violence legislation in Ireland is available to protect a child from harm, although orders under this Act are generally only available to provide protection against family members[footnoteRef:101]. There is no provision in Irish law by which the enforcement of a decision can be suspended where a risk to the child has been identified. [101:  Domestic Violence Act 1996.] 


There are no measures in place to ensure that decisions which concern children are directly and immediately enforceable. In general, court orders in Ireland are enforceable as of the date of the order unless the court has granted a stay on the order, for example for the purposes of appeal. 

There are no legislative provisions or guidelines governing how the child’s lawyer, guardian, guardian ad litem or legal representative (e.g. parent, adult relative) will communicate and explain the given decision or judgement to the child.
The child as a defendant
There is no information available in respect of enforcement of decisions against the property of child defendants.

There is no provision in Irish law which states that a child may be personally detained as a means of execution of a civil judgement in Ireland.
The child as a witness
Witnesses, children or adults, are not involved in the enforcement of civil courts’ judgements, thus no relevant rules have been identified.

The child in any other role
There are no special rules on the execution of judgements in cases where the child is the subject of the dispute (e.g., in custody cases, or cases concerning the communication of a child with his/her parents). Thus, the rules analysed with respect to child plaintiffs apply in these instances too.

[bookmark: _Toc401654882][bookmark: _Toc409791534]Conclusions
[bookmark: _Toc409791535]Institutional and legal framework
Irish legislation contains some child-specific rules in certain contexts. These specific rules, however, do not cover all aspects of civil judicial proceedings. The general rules of civil judicial proceedings apply to rights and obligations not covered by child-specific rules.The Health Service Executive (HSE) is responsible for the promotion of child welfare and child protection in Ireland[footnoteRef:102]. If a child is in need of care or protection which he or she is unlikely to receive at home, the HSE must take the child into care. This can be done through the voluntary care procedure (which takes place outside of the courts/civil judicial proceedings sphere because the child’s parents or guardians consent to the placement of the child in care) or the HSE can apply to the District Court for a care order. [102:  Since this report was written, and after the reference date for this study (1 June 2012), the statutory responsibility has been given to the Child and Family Agency (Tusla) instead of the HSE.] 


There are no formal training requirements for judges or lawyers who are in contact with the child during civil judicial proceedings. 
[bookmark: _Toc409791536]General approach towards children under civil law
Any person who is younger than 18 years old is considered as a child under Irish law, unless he/she is married. In relation to child protection proceedings, the HSE must, having regard to the rights and duties of parents, regard the welfare of the child as the primary consideration, and give due consideration to the wishes of the child so far as possible, having regard to the child’s age and understanding. The HSE is also required to have regard to the principle that it is generally in the best interests of a child to be brought up in his/her own family. In any proceedings concerning the custody, guardianship or upbringing of a child, or the administration of any property belonging to or held on trust for the child, the court must consider the welfare of the child as the paramount consideration.

There are no formal, specific measures in place in Ireland to ensure respect for the child’s evolving capacity in the context of civil judicial proceedings. However, it can be said that this is to some extent implicitly recognised when the courts are taking into account the child’s wishes considering his age and understanding. There are no statutory age limits for expressing views.

Equality legislation says that treating a person who has not reached 18 years of age less favourably or more favourably than another, whatever that other person's age, shall not be regarded as discrimination on the age ground. Children who are unhappy with their treatment by either a public body or a school or voluntary hospital may complain to the Ombudsman for Children. A complaint can be made to the Ombudsman by a child, or on behalf of a child by his or her parents. However, where a complaint is made by a child or on behalf of a child by a person other than the child’s parent, the Ombudsman for Children shall, before investigating the complaint, inform a parent of the child of the complaint. No information was identified on specific measures relating to the protection of children involved in civil judicial proceedings against discrimination.
[bookmark: _Toc409791537]A child as an actor in civil judicial proceedings
A child under the age of 18 may only bring civil judicial proceedings as a plaintiff/complainant with the assistance of either a guardian ad litem or next friend. In Irish law a child may be sued at any age, but is referred to as a minor defendant. A child defendant must defend the proceedings through a guardian ad litem. A court can accept evidence in any civil proceedings from a child under 14 years of age without the child taking the oath. The court must be satisfied that the child is capable of giving an intelligible account of what he or she witnessed in order to receive such evidence. In child protection proceedings, the court may join the child as a party in the proceedings in his or her own right where it is satisfied that having regard to the age, understanding and wishes of the child and the circumstances of the case that it is necessary in the interests of the child and in the interests of justice to do so. In child care proceedings where the child has not been joined as a party, the court may appoint a guardian ad litem in any proceedings where the HSE seeks a care order in respect of a child. It will do so where it is satisfied that it is in the interests of the child and the interests of justice to appoint such a guardian.

Where the child is the subject of a dispute, the court may hear from the child in order to give due weight to the child’s views, but the child does not participate directly in the proceedings.
[bookmark: _Toc409791538]Provision of information to children
There are no legal requirements or policies in place in Ireland to ensure a child, regardless of their role in the proceedings, is promptly and adequately informed of their rights and obligations and that this information is provided in a child-friendly manner in a language they understand, taking into account the age, maturity, gender and cultural sensitivity of the child. 
[bookmark: _Toc409791539]Protection of the child’s personal and family life
Irish law requires that justice is administered in public, save in special and limited cases prescribed by law. Examples of such cases where the proceedings are heard in private include family law matters and cases concerning children. More specifically, many family law statutes provide that the ‘in camera rule’ is mandatory in most child and family law matters, including adoption, cases concerning guardianship, custody and access, maintenance of children, recognition of paternity, divorce and judicial separation and domestic violence ( ‘the child in any other role’).
[bookmark: _Toc409791540]Protection from harm and ensuring a child friendly process
Some courts have adopted practice directions which promote the speedy resolution of family law proceedings including those which impact on children. There is no general obligation in Irish law on judicial authorities to take provisional decisions or make preliminary judgements where children are concerned. 

In proceedings concerning an application to take a child into the care of the State where the child is the subject of the matter, the District Court and the Circuit Court on appeal from the District Court are required to hear and determine such proceedings at a different place or at different times or on different days from those at or on which the ordinary sittings of the court are held. Furthermore, such proceedings must be as informal as possible whilst being consistent with the administration of justice.
[bookmark: _Toc409791541]Protecting the child during interviews
Children do not receive special support and assistance testifying in court. Regarding the examination of children, no rules are in place requiring the presence of their parents/legal representatives, and no formal measures aimed at ensuring that the number of interviews is as limited as possible and that their length is adapted to the child’s age and attention span.The Children First guidelines provide guidance on interviewing children in the context of child protection work. These guidelines would apply to social workers interviewing children in connection with civil judicial proceedings, for example for the purpose of preparation of court reports in relation to an application by the HSE for an order taking the child into care.
[bookmark: _Toc409791542]Right to be heard and participate in civil judicial proceedings
There are no general legal requirements/policies in place in Ireland to ensure that children are heard in civil judicial proceedings (i.e. can be interviewed, provide evidence and give testimony) in all matters that affect them where they have a sufficient understanding to be heard, except in proceedings regarding the safety and welfare of the child. The proposed new Article 42A of the Constitution will introduce this right, if the outcome of the Children’s Referendum is upheld. Note that children have the right to participate in civil judicial proceedings as witnesses.
[bookmark: _Toc409791543]Right to legal counsel, legal assistance and representation
In general civil judicial proceedings, a child is not a party in his or her own right but is represented by a parent or next friend, who decides on issues such as representation by a legal counsel. There are no rules regarding how conflicting interests between parents and children are dealt with and how children are represented where there is or could be a conflict between their interests and those of their parents or other involved parties. There is no general provision allowing the court to appoint a guardian ad litem or a special legal representative to represent the interests of the child in these cases. 

Legal aid is available in civil judicial proceedings in Ireland under the Civil Legal Aid Act 1995. In that case it would be the child plaintiff’s/defendant’s parents or guardians who would be eligible to apply for it. Child witnesses do not have the right to a legal counsel in Ireland. In principle, when children participate in civil judicial proceedings as the ‘subject’ of the dispute, they do not have the right to be represented by a legal counsel. However, if the court appoints a child as a party in child care proceedings in his or her own right, it can also appoint a solicitor to represent the child in the proceedings.
[bookmark: _Toc409791544]Alternatives to judicial proceedings
Irish law recognises certain ADR mechanisms such as mediation and arbitration. It is likely that the right to recourse to such mechanisms is exercised on the child’s behalf by the next friend or guardian ad litem.
[bookmark: _Toc409791545]Remedies and compensation exist for violation of rights and failure to act
A child cannot appeal against a court decision in civil judicial proceedings in his or her own right. Instead, this right is exercised on the child’s behalf by the next friend or guardian ad litem. A child may seek compensation for a violation of their rights by State entities and failure to act either by a civil action for damages or judicial review proceedings. In either case, the child may not bring such proceedings in his/her own behalf but rather must act through a next friend or guardian ad litem. The Office of the Ombudsman for Children has the power to investigate complaints made by children against public bodies or schools and voluntary hospitals, and to make recommendations on foot of such complaints. 

Child witnesses cannot challenge court judgements. It is worth noting that the Health Service Executive (HSE) can appeal against a court decision involving children in respect of child care proceedings under the Child Care Act 1991. However, the HSE cannot appeal against a court decision in respect of private child law proceedings (e.g. guardianship, custody or access) involving children. 
[bookmark: _Toc409791546]Legal costs
An unsuccessful child plaintiff/defendant can be requested to pay the legal costs of the other party and the costs of the judicial procedure but in such cases the responsibility to pay the costs is on the child’s litigation friend. There is no provision in Irish law which would require a child to pay legal costs when he/she is invited to be a witness in a civil case and fails to appear before the court. Children who participate in civil judicial proceedings as the subject of the dispute are not required to pay any legal costs.
[bookmark: _Toc409791547]Enforcement of civil court judgements
There are no legislative provisions or guidelines providing that a child should be informed about the decision of the civil court and the enforcement of such decision in his/her own right.There are no measures in place to ensure that decisions which concern children are directly and immediately enforceable. There are no legislative provisions or guidelines governing how the child’s lawyer, guardian, guardian ad litem or legal representative (e.g. parent, adult relative) will communicate and explain the given decision or judgement to the child.

[bookmark: _Toc409791548]Strengths and gaps
In general, it may be said that Irish law is at a relatively early stage in the recognition and protection of the rights of the child in civil judicial proceedings. Specific provisions are made regarding the appointment of a guardian ad litem in child care/child protection proceedings, which is an important means of ensuring that the voice of the child is heard in such proceedings. The appointment of such guardians ad litem is not a requirement in all proceedings. Furthermore, Kilkelly has suggested that ‘research into the implementation of children’s rights in Ireland has found significant shortcomings’ in relation to access to information: ‘in particular, there is an absence of advocacy services for children, children have inadequate access to information about their rights and (…) there are insufficient complaints mechanisms to resolve breaches of their rights’[footnoteRef:103]. [103:  Kilkelly, U., Children’s Rights in Ireland: Law, Policy and Practice (Tottel 2008) at 237.] 


However, Irish law is in a state of development in this regard. The proposed constitutional amendment concerning the rights of children specifically recognises the principle of the best interests of the child in proceedings concerning the welfare of the child as well as envisaging legislation allowing for the voice of the child to be heard in such proceedings. It remains to be seen how the State will give effect to these constitutional if the referendum result is upheld.

There remains scope for further improvement of the position of children in civil judicial proceedings in Ireland. There is no requirement that judges and other professionals dealing with children receive training on child-friendly justice, and in general there are no rules requiring communication of key information in a child-friendly manner. The government has recently proposed the establishment of a new specialised family court in Ireland, which will require a referendum to amend the Constitution. If this new court is established, it remains to be seen whether there will be specific consideration to these issues in that regard. 





[bookmark: _Toc409791549]List of legislation
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