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[bookmark: _Toc401219645][bookmark: _Toc401221473][bookmark: _Toc401221550][bookmark: _Toc401654866][bookmark: _Toc409791547]Introduction and context
[bookmark: _Toc401654867]The promotion and protection of the rights of the child is one of the objectives of the EU on which the Treaty of Lisbon has put further emphasis. This report is part of a study ‘to collect data on children’s involvement in judicial proceedings in the EU’ which supports the implementation of the Commission Communication of 15 February 2011 ‘An EU Agenda for the rights of the child’, which identified the lack of reliable, comparable and official data on the situation of children in the Member States (MS). This deficiency is a serious obstacle to the development and implementation of evidence-based policies and is particularly evident in the context of child-friendly justice and the protection of children in vulnerable situations. Making the justice system more child-friendly in Europe is a key action of the EU Agenda. It is an area of high practical relevance where the EU has, under the Treaties, competences to turn the rights of the child into reality by means of EU legislation. Improved data is crucial to the framing of such legislation.
The objective of this study is:
to establish statistics and collect data based on structural, process and outcome indicators on children involved in civil judicial proceedings for the years 2008-2010 (and 2011 if available) for all 28 EU Member States;
to provide a narrative overview of children's involvement in civil judicial proceedings in the EU. The report describes the situation in each Member State as at 1 June 2012.
This report examines the safeguards in place for children involved in civil judicial proceedings. The Council of Europe Guidelines on child-friendly justice serve as a basis for the analysis of the provisions affecting children in civil judicial proceedings in each Member State. 
[bookmark: _Toc409791548]Structure and scope
This report describes the national civil justice system insofar as children’s involvement is concerned. If, in addition to general rules in civil judicial proceedings, there are specific rules in the fields of family and employment law, the safeguards in place for children involved in judicial proceedings in those two specific sectors will also be described. 
Chapter 2 of this report provides an overview of the Member State’s approach to children’s involvement in civil judicial proceedings. It includes a description of the competent authorities and services.
Chapter 3 of this report is divided in sections (3.1, 3.2, etc.) according to the different safeguards examined (e.g. the right to be heard, the right to information, etc.). Each of these sections is divided into subsections describing the different rules applying to children according to the different role they may have in a civil judicial proceeding (plaintiff; defendant; witness; other roles). 
The table below summarises the type of judicial proceedings applicable to the fields of family and employment law and the competent courts. For the sake of completeness, the table also indicates which sectors are examined in the overview for administrative justice, i.e. asylum, migration, education, health, placement into care, administrative sanctions, and offences committed by children below the minimum age of criminal responsibility (MACR). In fact, in some countries, civil procedural rules also apply to judicial proceedings in some of these sectors, but in order to ensure a degree of consistency among the overviews on the 29 jurisdictions covered by this study, the breakdown set out in the table below has been applied for each and every country overview.  
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	Type of judicial proceedings and court competence per sector[footnoteRef:1] [1:  This table provides an indicative summary of competent courts and relevant proceedings. However, please check Section 2 for a complete overview of the competent courts or sections/divisions within the competent courts.] 


	
	Contextual overview for civil justice
	Contextual overview for civil justice
	Contextual overview for administrative justice[footnoteRef:2] [2:  This study on Children’s involvement in judicial proceedings is composed of three contextual overviews i.e. contextual overview for criminal justice, contextual overview for civil justice, contextual overview for administrative justice. The rules applying to judicial proceedings in the sectors of asylum, migration, education, health, placement into care, administrative sanction and offences committed by children below MACR are described in the contextual overview for administrative justice.] 

	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for criminal justice

	Sectors:
	Family
	Employment
	Asylum
	Migration
	Education
	Health
	Placement in care
	Administrative sanctions
	Offences < MACR[footnoteRef:3] [3: (MACR) Minimum Age of Criminal Responsibility – see Table 3.1 of the EU Summary of contextual overviews on children's involvement in criminal judicial proceedings on MACR in EU28 as at 1 June 2012. ] 


	Type of proceeding applying in the sector
	Civil judicial proceeding
	Civil judicial proceeding
	Civil judicial proceeding
	Civil judicial proceeding
	Administrative judicial proceeding/civil judicial proceeding
	Civil judicial proceeding
	Civil judicial proceeding
	Civil judicial proceeding
	Criminal judicial proceeding

	Competent court(s)
	Ordinary civil courts/ juvenile courts
	Ordinary civil courts
	Ordinary civil courts/juvenile courts
	Ordinary civil courts/juvenile courts
	Administrative courts/ordinary civil courts 
	Ordinary civil courts
	Juvenile courts
	Ordinary civil courts
	Juvenile courts
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[bookmark: _Toc350439423][bookmark: _Toc401222920][bookmark: _Toc401231473][bookmark: _Toc336262936][bookmark: _Toc401654869][bookmark: _Toc409791549]Overview of Member State’s approach to children in civil judicial proceedings and specialised services dealing with such children 
[bookmark: _Toc409791550]Brief description of judicial system and institutions
[bookmark: _Toc409791551]Legal framework
In Italy the fundamental principles of the legal system are prescribed in the Constitution[footnoteRef:4].  [4:  Constitution of the Italian Republic of 1 January 1948.] 


Civil Jurisdiction is aimed at the protection of, so-called, subjective rights (i.e. the rights belonging to the individual) in the relations between private persons or between private persons and the public administration (i.e. when an act of the public administration violates the subjective rights of a private person). 

Civil proceedings are regulated by the rules described in the Code of Civil Procedure while substantive law provisions are described in the Italian Civil Code[footnoteRef:5].  Some sectorial laws, such as the ones concerning adoption and foster care[footnoteRef:6], asylum[footnoteRef:7] and employment[footnoteRef:8], also provide rules applicable to children involved in civil judicial proceedings. [5:  E-justice ‘Ordinary courts – Introduction’ (last accessed on 17 April 2013).]  [6:  Law n. 184/1983 ‘Law on adoption and foster care’.]  [7:  Legislative Decree n. 286/1998 ‘Single Act on provisions concerning immigration and on the condition of foreigners’.]  [8:  Legislative Decree n. 216/2003 ‘Implementation of Directive 2000/78/EC on equal treatment in employment and occupation’.] 


The judiciary is autonomous and independent from all the other powers[footnoteRef:9] and judges are subject only to the law[footnoteRef:10]. Judicial proceedings are conducted by ordinary judges[footnoteRef:11]. Judicial proceedings follow the principle of due process[footnoteRef:12] regulated by law and all trials are based on an adversary proceedings system[footnoteRef:13]. The parties have equal status before the judge who needs to be impartial[footnoteRef:14].   [9:  Article 104 Constitution of the Italian Republic.]  [10:  Article 101 Constitution of the Italian Republic.]  [11:  Article 102 Constitution of the Italian Republic.]  [12:  Principle in accordance with which the state should respect the legal and procedural rights of persons.]  [13:  In judicial proceedings the party bringing an action against another party gives to the latter through a legal notice the opportunity to contest the claims filed against him/her.]  [14:  Article 111 Constitution of the Italian Republic.] 


The following are also fundamental principles of civil proceedings[footnoteRef:15]: [15:  Proto Pisani, A., Civil Procedural Law (Jovene, Napoli, 2012).] 


Civil proceedings start when the party whose subjective rights are violated or in prejudice (plaintiff), files a claim against the party who violated such right (defendant)[footnoteRef:16]; [16:  Article 99 Code of Civil Procedure.] 

The decision of the judge must focus on the content of the claim and cannot go beyond it[footnoteRef:17]; [17:  Article 112 Code of Civil Procedure.] 

The judge cannot take a decision about a claim if the defendant was not regularly summoned by the plaintiff[footnoteRef:18]; [18:  Article 101 Code of Civil Procedure.] 

In taking his/her decision, the judge must follow the provisions stated in the law, save when the law itself grants him/her the power to decide according to equity[footnoteRef:19]. [19:  Article 113 Code of Civil Procedure.] 


In principle the same rules that apply to adults, also apply to children. However, specific rules for children are provided, especially in the field of family law, adoption and child care. In fact, proceedings concerning children care are dealt with under civil proceedings by the Office of the Guardianship Judge.
[bookmark: _Toc409791552]Institutional framework
The following judicial authorities are competent for civil judicial proceedings involving children:

Office of the Public Prosecutor; 
Civil Division of the Juvenile Court and Juvenile Division of the Court of Appeal;
Ordinary Civil Court; 
Office of the Guardianship Judge at the Ordinary Civil Court.

In civil proceedings, the public prosecutor is competent for requesting the Juvenile Court to adopt measures aimed at protecting children. The public prosecutor must always intervene in civil proceedings involving children before the Ordinary Civil Court or the Juvenile Court[footnoteRef:20]. [20:  Social services organisation ‘Public prosecutor at the Ordinary Court and to the Juvenile Court’ (last accessed on 17 April 2013).] 


The Juvenile Court is composed of two professional judges and two honorary judges (a man and a woman) chosen amongst psychologists, psychiatrists and other experts[footnoteRef:21]. Such composition is aimed at fully respecting the personality of children and at responding to the need of not interrupting the children’s educational development process[footnoteRef:22].  [21:  Official website of the Juvenile Court (last accessed on 17 April 2013).]  [22:  UNCRC ‘Consideration of reports submitted by states parties under article 44 of the convention. Periodic reports of States parties due in 1998. Italy’ (last accessed on 19 April 2013).] 


The following cases fall under the exclusive competence[footnoteRef:23] of the Civil Division of the Juvenile Court (at first instance) and Juvenile Division of the Court of Appeal (at second instance):  [23:  Article 38 Royal Decree n. 318/1942 ‘Provisions for the implementation of the Civil Code and transitional provisions’.] 


Authorisation of the marriage of children who are older than 16 years old[footnoteRef:24]; [24:  Articles 84 and 90 Italian Civil Code.] 

Protection of those children whose parents do not exercise parental authority in a correct way[footnoteRef:25]. However in cases where the parents are going through a separation or divorce procedure, the duty of protecting the children falls under the competence of the Ordinary Civil Court[footnoteRef:26]; [25:  Articles 330 – 335 Italian Civil Code.]  [26:  Article 38 Royal Decree n. 318/1942 ‘Provisions for the implementation of the Civil Code and transitional provisions’.] 

Authorisation of the management of a business owned by a child[footnoteRef:27]. [27:  Article 371 Italian Civil Code.] 


All proceedings involving children, and which do not explicitly fall under the competence of other judicial authorities, fall within the competence of the Ordinary Civil Court[footnoteRef:28].  [28:  Article 38 Royal Decree n. 318/1942 ‘Provisions for the implementation of the Civil Code and transitional provisions’.] 


The Guardianship Judge is part of the Ordinary Civil Court and has specific competences for matters concerning the appointment and supervision of guardians and special legal representatives for children and persons who do not have the capacity to act (see Section 3.7)[footnoteRef:29].  [29:  Article 344 Italian Civil Code.] 


The Guardianship Judge: 

Supervises the guardians and special legal representatives[footnoteRef:30]; [30:  Pazé Piercarlo ‘Organisation of the office of the Guardianship Judge and its relation with the other judicial authorities. The guardianship of children and interdicts’ (last accessed on 3 May 2013).] 

Investigates and assesses situations where children might be in danger and reports to other judicial authorities cases that fall under their competence[footnoteRef:31]. It its role, it for example, inspects institutes where children are hosted and reports to the Juvenile Court, cases where the children are neglected[footnoteRef:32];   [31:  ibid. ]  [32:  Article 9 Law n. 184/1983 ‘Discipline of adoption and foster care’.] 

Implements measures concerning the foster care of a child[footnoteRef:33];  [33:  Article 4 Law n. 184/1983 ‘Discipline of adoption and foster care’.	] 

Gives opinions concerning the measures, aimed at protecting the child, adopted by the Juvenile Court and the Ordinary Civil Court[footnoteRef:34]; [34:  Pazé Piercarlo ‘Organisation of the office of the Guardianship Judge and its relation with the other judicial authorities. The guardianship of children and interdicts’ (last accessed on 3 May 2013).] 

Gives the necessary authorisation to parents and guardians concerning the administration of the property of the child[footnoteRef:35] and adopts, if necessary, urgent measures in this field[footnoteRef:36]. [35:  Article 320 Italian Civil Code.]  [36:  Article 361 Italian Civil Code.] 


As said above, a civil proceeding starts with a claim filed by a plaintiff against a defendant for the protection of a subjective right. The defendant is summoned by the plaintiff. 

Proceedings before the Guardianship Judge, as a general rule, do not follow this principle. In fact, the Guardianship Judge decides in council chamber[footnoteRef:37] on a complaint filed by the interested parties or on his/her own initiative (ex officio)[footnoteRef:38]. The procedure does not require the hearing of the parties[footnoteRef:39]. However, when a child is involved, the Guardianship Judge hears him/her in cases specified under Section 2.1. [37:  Article 737 Code of Civil Procedure.]  [38:  Article 43 Royal Decree n. 318/1942 ‘Provisions for the implementation of the Civil Code and transitional provisions’.]  [39:  Pazé Piercarlo ‘Organisation of the office of the Guardianship Judge and its relation with the other judicial authorities. The guardianship of children and interdicts’ (last accessed on 3 May 2013).] 


The Juvenile Court and the Ordinary Civil Court decide, according to their competences, on complaints against the decrees adopted by the Guardianship Judge[footnoteRef:40]. [40:  Article 45 Royal Decree n. 318/1942 ‘Provisions for the implementation of the Civil Code and transitional provisions’.] 


Judicial authorities work in close cooperation with social services[footnoteRef:41] managed by local authorities[footnoteRef:42]. When dealing with children, judicial authorities can also seek for the cooperation of local authorities, health authorities and educational authorities[footnoteRef:43]. Social Services are also in charge of supporting and supervising children against whom a judicial measure was imposed by the competent judicial authorities within a civil judicial proceeding[footnoteRef:44].   [41:  Article 23 Royal Decree n. 318/1942 ‘Provisions for the implementation of the Civil Code and transitional provisions’.]  [42:  Article 117 Constitution of the Italian Republic.]  [43:  Social services organisation ‘The relation between social services and judicial authorities’ (last accessed on 17 April 2013).]  [44:  Article 23 Decree of the President of Republic n. 616/1977 ‘Implementation of the Article 1 Law n. 382 of 22 July 1977’.] 


Social services can report to the public prosecutor, situations where children are in danger and need of protection, such as, for example, abandoned children[footnoteRef:45]. However, in urgent cases, social services can directly ask the Juvenile Court for the adoption[footnoteRef:46] as an immediate measure, aimed at protecting the child[footnoteRef:47]. [45:  Social services organisation ‘Public prosecutor to the Ordinary Court and to the Juvenile Court’ (last accessed on 17 April 2013).]  [46:  Social services organisation ‘Social services’ reports to the Juvenile Court ’ (last accessed on 17 April 2013).]  [47:  Article 336 Italian Civil Code.] 


Social services report directly to the Guardianship Judge[footnoteRef:48] in cases where they adopt a measure of consensual custody within the family. The Guardianship Judge enforces such measure through a decree[footnoteRef:49]. They also report cases of conflicts between parents on the measures adopted by the Juvenile Court concerning the exercise of parental authority[footnoteRef:50]. [48:  ibid.]  [49:  Article 4 Law n. 184/1983 ‘Discipline of adoption and foster care’.]  [50:  Article 337 Italian Civil Code.] 

[bookmark: _Toc409791553]Training requirements and regular vetting
No mandatory training or regular vetting is foreseen by law for professionals who work with children during civil proceedings. Sometimes workshops or seminars are organised by judges associations, but the participation is not mandatory[footnoteRef:51].  [51:  Information gathered through consultation with a judge.] 

[bookmark: _Toc409791554]General approach towards children under civil law: definition of child, principle of evolving capacities, best interests of the child, principle of non-discrimination
[bookmark: _Toc409791555]Definition of the term ‘child’
In Italy a person is considered as a child until the age of 18[footnoteRef:52]. A child has legal capacity but does not have the capacity to act[footnoteRef:53]. Under Italian law, only those persons who possess full capacity to act, have procedural capacity. Consequently, according to the general rule, children do not have procedural capacity[footnoteRef:54] and can be parties in a civil proceeding through their legal representatives (parents, guardian, special legal representative (see Section 3.7)[footnoteRef:55]. [52:  Article 2 Italian Civil Code.]  [53:  ibid.]  [54:  Article 75 Code of Civil Procedure.]  [55:  ibid.] 


As an exception to the general rule, under Italian labour law, children between 16 and 18 years old may possess capacity to act.  This implies that children between the age of 16 and 18 may act in their own rights in disputes arising in connection with their employment contracts[footnoteRef:56] (see Section 3.1). [56:  Article 2 Italian Civil Code.] 


Children who are at least 16 years old can get married with the authorisation of the Juvenile Court. Married children are considered as emancipated[footnoteRef:57] and as such they are capable to act with respect to cases that do not go beyond ordinary administration (acts that are not aimed at modifying the nature and the entity of their property)[footnoteRef:58]. With respect to these cases, they also have full procedural capacity to act (for further details on emancipated children see Section 3.1).  [57:  Article 390 Italian Civil Code.]  [58:  Campese, G., The Guardianship Judge and the protection of the weak subject (Giuffré Editore, Torino, 2008).] 

[bookmark: _Toc409791556]The child’s best interests
The protection of the best interests of the child is not present as a fundamental principle in the Constitution. 

However, several provisions of the Italian Civil Code concerning issues such as parental separation[footnoteRef:59], the recognition of paternity of a child born out of wedlock[footnoteRef:60], judicial recognition of maternity or paternity[footnoteRef:61] and the exercise of parental responsibility[footnoteRef:62], foresee that in taking their decisions the judicial authorities need to take into consideration the best interests of the child.  [59:  Articles 155 and 158  Italian Civil Code.]  [60:  Articles 250 – 252 Italian Civil Code.]  [61:  Articles 273 – 279 Italian Civil Code.]  [62:  Articles 316 and 336 Italian Civil Code.] 


The best interests of the child are also mentioned in sectorial laws concerning adoption, foster care and asylum[footnoteRef:63]. Judicial authorities need to take into account the best interests of the child when deciding on adoption[footnoteRef:64], the placing of a child under foster care[footnoteRef:65], the suspension of parental responsibility, and on the appointment and suspension of a guardian[footnoteRef:66].  [63:  UNCRC ‘Consideration of reports submitted by States parties under Article 44 of the Convention. Third periodic report of States parties due in 2003 Italy’ (last accessed on 18 April 2013).]  [64:  Articles 10 and 14 Law n. 184/1983 ‘Discipline of adoption and foster care’.]  [65:  Article 4 Law n. 184/1983 ‘Discipline of adoption and foster care’.]  [66:  Articles 10 and 14 Law n. 184/1983 ‘Discipline of adoption and foster care’.] 

     
With respect to asylum seekers, Italian legislation requires the competent authorities to take into account the child’s best interests while implementing ministerial programmes aimed at finding the parents and relatives of unaccompanied children[footnoteRef:67]. Further details concerning children involved in judicial proceedings on asylum will be provided in the third report of this study focussing on children involved in administrative judicial proceedings.   [67:  Article 8 Legislative Decree n. 140/2005 ‘Implementation of Directive 2003/9/EC laying down minimum standards for the reception of asylum seekers in the Member states’. ] 


There are no protocols or guidelines describing the best interests of a child. Judges are in charge of deciding what, in a specific situation, is in the child’s best interest. Judges, however, may ask child psychologists and experts for their opinions[footnoteRef:68]. Children might be interviewed to know their opinion and views but the final decision concerning the assessment of their best interests is left to the judge.  [68:  Information gathered through consultation with a judge.] 


However, Italian legislation does not regulate the way the best interests of the child should be assessed. 
[bookmark: _Toc409791557]The principle of treating the child with dignity and respect
As a fundamental principle, the Constitution of the Italian Republic protects the dignity and equality of citizens in every situation. This principle applies also to children involved in judicial proceedings regardless of their role and status in civil proceedings[footnoteRef:69] and the child’s legal capacity to act.  [69:  Article 3 Constitution of the Italian Republic.] 

[bookmark: _Toc409791558]The child’s evolving capacity
In Italy, the evolving capacity of children is taken into account, especially concerning the hearing of a child. A recent amendment to the Italian Civil Code[footnoteRef:70], mirroring a decision of the Constitutional Court (see Section 3.6), established the requirement that children who are older than 12 years old always need to be heard in proceedings that will affect them, except when the hearing could harm them. When a child is younger than 12 years old, he/she will need to be heard depending on his/her evolving capacity.  [70:  Article 8 Law n. 219/ 2012 ‘Provisions concerning the recognition of natural children’.] 


In practice, a child who has no psychological or mental problems can be heard from the age of eight. At that age, usually, a child already has capacity of discernment (he/she is considered to be able to form his/her independent opinion in relation to certain situations)[footnoteRef:71]. [71:  Pazé, P., ‘Novelties in hearing the child’ [2011] Cittadini in crescita, 2.] 

[bookmark: _Toc409791559]The child’s protection from discrimination
Children, as every other citizen, are protected by the Constitution against discrimination. Everyone is equal before the law and any kind of discrimination is prohibited. Moreover the Republic has to make sure that the economic and social obstacles, that impede the equality of citizens and their participation in the political, economic and social organisation of the country, are removed[footnoteRef:72]. The Constitutional principle applies equally to everyone, guaranteeing full protection from discrimination. However, no specific procedural rules provide protection against discrimination in the course of civil proceedings for children with disabilities, very young children, children seeking asylum or migrant children.  [72:  Article 3 Constitution of the Italian Republic.] 


Nevertheless, under Italian law, any vulnerable child, such as unaccompanied or abandoned and neglected children, unaccompanied migrant or asylum seeker children, homeless and street children or children in the care of the State, would be appointed a guardian by the Guardianship Judge. The guardian acts as legal representative of the child involved in judicial proceedings[footnoteRef:73] (see Section 3.7). The presence of the guardian ensures that children who are not represented by their parents enjoy the same procedural rights as other children.  [73:  Article 344 Italian Civil Code.] 


Protection against discrimination on the grounds of age is specifically provided in the field of employment. In fact, the Constitution states that the Republic must protect the work of children through special laws and it must guarantee them the right to equal pay for equal work[footnoteRef:74].   [74:  Article 37 Constitution of the Italian Republic.] 


Furthermore, specific laws prohibit direct and indirect discrimination based on age, in employment conditions and access to employment, vocational training, social security, health assistance, education and trade unions[footnoteRef:75]. Specific rules concerning the judicial protection of the right to equal treatment in the field of employment are also foreseen. Such rules relate, for example, to conciliation procedures, submission of evidences based on statistical data, compensation of patrimonial and moral damages[footnoteRef:76].  [75:  Article 3 Legislative Decree n. 216/2003 ‘Implementation of Directive 2000/78/EC on equal treatment in employment and occupation’.]  [76:  Article 4 Legislative Decree n. 216/2003 ‘Implementation of Directive 2000/78/EC on equal treatment in employment and occupation’.] 


There are no specific organisations protecting children involved in civil judicial proceedings against discrimination. However the National Racial Antidiscrimination Office (UNAR - Ufficio Nazionale Antidiscriminazioni Razziali), an authority in change of fighting racial discrimination, collects, through its call centre and website, reports of discrimination cases based on any grounds. It analyses such reports and provides assistance and information through a contact centre to the victims of discrimination and in particular assists them in the filing of complaints to the judicial authorities against a discriminatory behaviour. Within UNAR, specific units deal with cases of discrimination against Roma (both adults and children)[footnoteRef:77].  [77:  UNAR ‘National Racial Antidiscrimination Office’ (last accessed on 18 April 2013).] 


No rules providing the child with a specific right to redress or to file a complaint against cases of discrimination on his/her own were found. This implies that children, through their legal representatives, may initiate a civil judicial proceeding on the grounds that they have been discriminated against.
[bookmark: _Toc409791560]Relation between civil, criminal and administrative proceedings
As a general rule, the judge in a civil proceeding may suspend the proceeding when he/she believes that the outcome of the procedure would be affected by a decision taken by him/her or by another judge in a different judicial proceeding (e.g. a criminal proceeding, a different civil proceeding or an administrative proceeding)[footnoteRef:78].  [78:  Article 295 Code of Civil Procedure.] 


Under Italian law, crime victims may ask for the compensation of their damages within civil proceedings. With regard to the specific relation between civil and criminal proceedings, Italian law provides that there is no unity of jurisdiction and therefore two different proceedings can start concerning the same case. One is held before the Criminal Court that will decide on the crime, another can be held by the Ordinary Civil Court that will decide on the claim for damages caused by the offence. 

The two proceedings can run in parallel as they are independent[footnoteRef:79] and the decision adopted at the end of the criminal proceeding is not binding upon the judge deciding in the civil proceeding. However, the civil proceeding that is held before the Ordinary Civil Court can also be transferred to the Criminal Court. This can happen when the judge of the Ordinary Civil Court has not adopted a decision yet and when the hearing in the criminal proceeding has not started yet. In this case the interested party can enter the criminal proceeding as civil party and the judge of the Criminal Court will also be competent to decide on the claim for damages and on the cost of the civil proceeding that started before the Ordinary Civil Court[footnoteRef:80].  [79:  Grisafi Michele ‘Relation between civil proceedings and penal proceedings’ (last accessed on 18 April 2013).]  [80:  Article 75 Code of Criminal Procedure. ] 


On the contrary, when the civil proceeding starts after the criminal proceeding, the former will be suspended until a final decision is reached in the criminal proceeding (that, in this case, will have binding effect on the civil proceeding). This happens when the interested party had entered the criminal proceeding as civil party and decided then to claim for the compensation of his/her damages before the Ordinary Civil Court[footnoteRef:81]. [81:  The lawyer’s library ‘Note to the Article 75 Code of Criminal Procedure’ (last accessed on 19 April 2013).] 


On the basis of the same logic, civil and administrative proceedings may also run in parallel. However, with regard to the compensation of the damages caused by an act of an administrative authority, the judge of the territorially competent administrative court deciding on the lawfulness of the administrative act, may also order the compensation of the damages caused to individuals by the unlawful administrative act[footnoteRef:82]. Further details on this matter will be provided in the third report of this study focussing on children involved in administrative judicial proceedings. [82:  ACA, ‘Judicial review of administrative acts’.] 
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As referred to under Section 2, in Italy a person can be plaintiff or defendant in a proceeding if he/she has procedural capacity[footnoteRef:83].  [83:  Article 75 Code of Civil Procedure.] 


The procedural capacity of a person is closely linked to his/her capacity to act. In principle, children have no capacity to act, and therefore lack procedural capacity. Due to their lack of procedural capacity, children can only be parties to the judicial proceedings through their legal representatives (see Section 3.7)[footnoteRef:84].  [84:  ibid.] 


Children, who during the judicial proceeding reach the age of 18, can become parties to the proceeding in their own right, as by attaining the full legal age they automatically obtain the capacity to act and procedural capacity[footnoteRef:85].  [85:  Information gathered through consultation with a public prosecutor at the Juvenile Court.] 


Specific labour law provisions can provide children with capacity to act, which implies that in certain labour law disputes, children possess procedural capacity[footnoteRef:86]. Under Italian labour law, only persons younger than 16 years old are considered as children. However, a person, older than 16 who has not finished yet his/her 10 years period of mandatory school education, is also considered a child [footnoteRef:87].  [86:  Tommaseo, F., ’Representation and defence of the child in civil proceedings’ [2007] Famiglia e Diritto 4, 409 – 415.]  [87:  Article 3 Law n. 977/1967 ‘Protection of teenager and children work’.] 


A person, who is at least 16 years old and has fulfilled his/her mandatory education duties, can sign an employment contract in his/her own right[footnoteRef:88]. As a consequence of their capacity of being able to sign an employment contract, children older than 16 years old, could have procedural capacity and exercise their procedural rights arising from their labour contract in their own right[footnoteRef:89].  [88:  Article 1 Law n. 977/1967 ‘Protection of teenager and children work’.]  [89:  Ilardi Luigi ‘Discipline of children’s work: legislation and management’ (last accessed on 18 April 2013).] 


Children younger than 16 years old can also sign an employment contract relating to cultural, sport, leisure and advertisement activities, with the mandatory authorisation of their legal representatives and with the authorisation of the Provincial Direction Office of Labour (Direzione Provinciale del Lavoro). In this case, the signature of the child is a formality as the legal representative will, in practice, be legally responsible for the rights and duties arising from the contract[footnoteRef:90] and he/she will therefore represent the child in the civil proceedings concerning the labour contract[footnoteRef:91]. [90:  Information gathered through consultation with an inspector of labour.]  [91:  ibid.] 


A child who is at least 16 years old can get married if the Juvenile Court gives its authorisation. Such authorisation is granted upon request of the child and after hearing the child’s parents, guardian and the public prosecutor, if the judge considers the child to be psychologically and physically mature[footnoteRef:92]. A married child is considered as emancipated[footnoteRef:93]. An emancipated child is capable to act in those matters that do not go beyond ordinary administration (acts that are not aimed at modifying the nature and the entity of his/her property)[footnoteRef:94]. They have full procedural capacity with respect to judicial proceedings arising from these acts. For all the other acts that go beyond the ordinary administration of his/her property, the emancipated child will need both the assistance of a specific legal representative (curatore), who is appointed only for the representation of married children, and the authorisation of the Guardianship Judge. He/she is appointed temporarily and exercises his/her procedural rights with the assistance of such a legal representative[footnoteRef:95]. [92:  Article 84 Italian Civil Code.]  [93:  Article 390 Italian Civil Code.]  [94:  Campese, G., The Guardianship Judge and the protection of the weak subject (Giuffré Editore, Torino, 2008).]  [95:  Article 394 Italian Civil Code.] 


As a general rule, there are no child specific rules in Italy, which implies that the same rules apply to children as to adults. Moreover, Italian legislation does not provide specific measures aimed at facilitating the exercise of the right of the child to file a claim.
The child as a plaintiff/complainant

Plaintiffs file a claim to the competent court[footnoteRef:96]. The plaintiff also needs to summon the party against whom the claim is filed[footnoteRef:97]. He/she can choose a legal counsel[footnoteRef:98], can present evidences[footnoteRef:99] and can ask a third party that has interest in the suit, to intervene[footnoteRef:100].  [96:  Article 99 Code of Civil Procedure.]  [97:  Article 101 Code of Civil Procedure.]  [98:  Article 82 Code of Civil Procedure.]  [99:  Article 115 Code of Civil Procedure.]  [100:  Article 106 Code of Civil Procedure.] 


In accordance with the general rules described above, children plaintiffs can exercise these rights either in their own right or through their legal representatives, depending on their procedural capacity. 
The child as a defendant
                                    
The defendant answers to the plaintiff’s claim by explaining his/her position together with the presentation of evidences[footnoteRef:101]. Concerning the choice of a legal counsel and the intervention of third parties, the same rules apply to the defendant as to plaintiffs[footnoteRef:102].  [101:  Article 167 Code of Civil Procedure.]  [102:  Articles 82 and 106 Code of Civil Procedure.] 


In accordance with the general rules described above, children can be sued and can participate in the civil judicial proceedings, either in their own right or through their legal representatives. The representation of the child depends on his/her procedural capacity.
The child as a witness

Children can participate in the civil judicial proceedings as witnesses regardless of their age. There are no child specific provisions contained in Italian legislation, which implies that the same rules apply to children as to adults. In accordance with the general rules, no one who has an interest in participating in the proceeding, as party or intervener, can be a witness[footnoteRef:103]. Relatives of the parties cannot be witnesses, with the exception of proceedings concerning family issues[footnoteRef:104].  The judge assesses the reliability of a witness (child or adult) to testify. Such assessment is based on objective elements (such as completeness and preciseness of his/her declaration or possible contradictions in his/her declarations) and subjective elements (such as the credibility of his/her declaration in relation to his/her personal relation with the parties and to the possible interest that he/she might have in the result of the proceeding)[footnoteRef:105]. [103:  Article 246 Code of Civil Procedure.]  [104:  Article 247 Code of Civil Procedure.]  [105:  Court of Cassation, civil section, decision n. 12362 of 24 May 2006.] 


As opposed to child plaintiffs and defendants, child witnesses can participate in civil judicial proceedings in their own right. Child witnesses do not need to be represented by a legal representative or be assisted by a legal counsel during proceedings and the agreement of a parent or guardian is not necessary for their participation in the proceedings (see Section 3.7).

Under Italian legislation, if someone is summoned as a witness in a civil proceeding, he/she has the duty to testify and cannot refuse to do so. However, if for any reason, the witness cannot be present on the day when he/she should be heard, he/she has to immediately communicate it to the administration office of the court and provide all certificates and documents that justify his/her absence. These rules apply to adults and children equally[footnoteRef:106].  [106:  Ministry of Justice, ‘The duty to testify’ (last accessed on 12 September 2013).] 

The child in any other role

Children can participate in civil judicial proceedings in roles other than those of the plaintiff, defendant and witness. Children in other roles can participate in the proceedings in their own right. However, in specific cases concerning guardianship[footnoteRef:107] and adoption[footnoteRef:108], a special legal representative is also appointed by the judge in order to protect the interests of the child (see Section 3.7 for further details).The judge hears the child in order to protect his/her right in all proceedings that would affect him/her[footnoteRef:109] (see Section 2).    [107:  Article 347 Italian Civil Code.]  [108:  Pazé, P., ‘The guardianship of children’ in Lenti, L. (ed) Guardianship of the child and social and family law (Giuffre’, Milano, 2012) 368.]  [109:  Article 1 Law n. 219/ 2012 ‘Provisions concerning the recognition of natural children’. ] 


Children are heard by the judge in particular:

during proceedings concerning adoption and foster care[footnoteRef:110]; [110:  Law n. 184/1983 ‘Discipline of adoption and foster care’.	] 

in cases where the parents ask the judge to help to solve a disagreement between them on issues relevant to the family[footnoteRef:111]; [111:  Article 145 Italian Civil Code.] 

in the course of proceedings concerning parental separation[footnoteRef:112]; [112:  Article 155 Italian Civil Code.] 

in the course of proceedings concerning opposition of one of the parents to the recognition of the child by the other parent[footnoteRef:113]; [113:  Article 250 Italian Civil Code.] 

when there is a conflict between the parents about particularly important issues concerning the exercise of parental authority[footnoteRef:114]; [114:  Article 316 Italian Civil Code.] 

concerning the choice and appointment of a guardian[footnoteRef:115]; [115:  Article 348 Italian Civil Code.] 

when taking a decision concerning the place where the child under custody will grow up and will go to school[footnoteRef:116].  [116:  Article 371 Italian Civil Code.] 


Further details concerning the hearing of the child in these situations are provided under Section 3.6.

As mentioned in Section 2, situations of abandoned children or of neglected children can be ascertained by the Guardianship Judge on his/her own initiative. The Guardianship Judge will then report to the Juvenile Court[footnoteRef:117] that is competent to take a decision.  [117:  Article 9 Law n. 184/1983 ‘Discipline of adoption and foster care’.] 

Moreover, anyone can report to public authorities (public officials, (such as, for example, meres or public school directors, social services, law enforcement authorities) situations of abandoned or neglected children and children in need of protection. Also in this case public authorities must immediately inform the Juvenile Court[footnoteRef:118].  [118:  ibid.] 


However, the reports regarding the situations of children in need are mandatory in the following cases[footnoteRef:119]:  [119:  Juvenile Court of Milan, ‘Reporting to protect children’ (last accessed on 5 August 2014).] 


when a child is abandoned and could be declared adoptable;
when a child is morally or physically abandoned or brought up in unhealthy or dangerous premises by negligent, immoral, or ignorant persons who are unable to provide his/her education;
in the case of child prostitution;
when foreign children, who have no assistance in Italy, are victims of prostitution, child pornography or human trafficking;
when foster care or placement into care measures need to be extended after the deadline or when the termination of such measures need to be anticipated.

The President of the Juvenile Court will then order the relevant investigation aimed at assessing the living conditions and the family and social environment of the child, to ascertain whether the child is actually neglected or abandoned and needs protection[footnoteRef:120].  [120:  Article 10 Law n. 184/1983 ‘Discipline of adoption and foster care’.] 


If the investigations confirm the situation of abandonment and the neglect of the child, the President of the Juvenile Court can start a procedure to declare the state of adoptability of the child and can adopt precautionary measures[footnoteRef:121]. [121:  Article 11 Law n. 184/1983 ‘Discipline of adoption and foster care’.] 


Precautionary measures are described under Section 3.4.
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With respect to the provision of information (e.g. about the nature of the procedure, its structure, duration, consequences, and available remedies), there are no child-specific rules in Italy, which implies that the same rules apply to children as to adults.

No specific support is foreseen for children in order to protect their best interests when they reside in a different Member State. Moreover, there are no specific rules concerning the provision of material and information to children in a child-friendly manner[footnoteRef:122].  [122:  Information gathered through consultation with a public prosecutor.] 


However, the jurisprudence of the Court of Cassation stated that when the child (in any role) is heard, he/she needs to be informed about the procedure, about his/her rights and the consequences of the proceedings. The Court of Cassation also ruled that the information provided should not harm the child and that only information that is necessary and relevant to the specific proceeding should be provided to him/her[footnoteRef:123]. [123:  Pazé, P., ‘Accompanying a child to a penal proceeding’ [2008] Minorigiustizia 4, 7 – 21.] 


As described under Section 2, judicial authorities work in cooperation with social services and health and educational authorities that have the task to support children involved in judicial proceedings. As part of their supporting task, they may also provide information to children. However there are no statutory provisions stating how information should be provided[footnoteRef:124] and no measures ensuring that children become aware of the availability of support services such as translation services, psychological and social support or health services. [124:  ibid.] 


No specific rules have been identified on the right of the parents or guardian to be informed, with regard to the judicial proceedings, when the child acts in his/her own right. As described in Section 3.1 children have, in this case, procedural capacity and do not need the support of parents or guardian to perform any act or receive any information concerning the proceedings. The child’s legal representative receives information in cases where the child does not have procedural capacity. This means that under Italian law information provided to the child’s legal representative serves as an alternative to information provided to children. 

As a general rule, (see Section 3.7), parties in judicial proceedings must be represented by a legal counsel before court. The legal counsel provides the party (including children when they act on their own or through their legal representatives) with legal advice during the whole length of proceedings. The legal counsel also performs all procedural acts before the competent authorities (see Section 3.7). After the beginning of the proceedings, all kinds of formal communication are provided to the legal counsel of the party[footnoteRef:125].The legal counsel will then give the party the relevant technical information concerning the evolvement of the proceedings and their consequences[footnoteRef:126]. [125:  ]  [126:  Information gathered through consultation with a judge.] 


With regard to the provision of procedural information through notification and subpoena for example, there are no child-specific rules. Therefore the same rules apply to children as to adults. 

Children may receive information at any stage of the proceedings from the judge. Information provided by a judge may concern all aspects of the civil judicial proceedings. 

There are no mandatory rules stating that information with regard to the outcome of the proceeding should be provided to the child. However, as mentioned above, the judge may provide the child with any information at any stage concerning all aspects of proceedings. The judge may, therefore, also explain to the child the meaning of the decision adopted. 
The child as a plaintiff

The general rules described above are applicable to plaintiffs.

In principle, child parties have no procedural capacity (see Section 3.1). Thus any procedural acts, including the request for information, are usually performed by their legal representatives[footnoteRef:127]. [127:  Information gathered through consultation with a judge.] 


Children who participate in the proceedings in their own right may receive information directly or through their legal counsel. Children who do not possess full procedural capacity to act, receive information from their legal representatives. 

This rule also determines the way children are informed about court decisions. 

In civil proceedings, information must be sent by the plaintiff mandatorily to the defendant through a notification. In such notification the former invites the latter to enter the proceeding as a party and attend the hearing scheduled for a specific date. In the notification, information such as reference to the competent court, the personal details of the plaintiff and of the defendant or of their legal representatives are provided. In the notification, the object of the claim, a description of the facts and indication to the evidences and the plaintiff requests, are also communicated[footnoteRef:128].  [128:  Article 163 Code of Civil Procedure.] 

The child as a defendant

The general rules described above and the rules determining the rights and obligations of plaintiffs are applicable to defendants.

If the defendant decides to enter the proceeding as a party, he/she will submit to the court an answer to the claim in which he/she explains his/her position concerning the facts described in the claim, he/she provides his/her personal details and describes documents, evidences and conclusions that will support his/her position[footnoteRef:129]. [129:  Article 167 Code of Civil Procedure.] 

The child as a witness

The general rules described above are also applicable to child witnesses. As mentioned in Section 3.1 child witnesses do not need the support of their legal representative or the assistance of a legal counsel to participate in the proceedings.

As with adults, child witnesses are informed with a notification given by the bailiff or sent by the party’s legal counsel, on request of the interested party, of their duty to appear before the judge in order to take their testimony[footnoteRef:130].  [130:  Article 250 Code of Civil Procedure.] 

The child in any other role

The general rules described above are also applicable to children in any other role. No specific rules concerning information provided to children in any other role were found. As mentioned in Section 3.1, children in any other role do not need the support of their legal representative or legal counsel to participate in the proceedings. However certain exceptions to this rule are foreseen and they are described in Section 3.7. 

As mentioned above the Court of Cassation also stated that when the child is heard to express his/her views, he/she needs to be informed about the procedure, about his/her rights and about the consequences of the proceedings. However there are no specific rules or guidelines concerning how information should be provided and the judge will take a decision according to his/her personal assessment of the situation (see Section 3.6).
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The principle of protecting the private lives of children, that is applicable to criminal proceedings conducted by the Juvenile Courts, extends to any kind of proceedings that foresee the involvement of children[footnoteRef:131]. It is therefore forbidden, to anyone attending the proceedings, to disclose by any means, images and information that could lead to the identification of a child involved in any role in the civil proceeding[footnoteRef:132].  [131:  Article 50 Legislative Decree n. 196/2003 ‘Code on personal data protection’.]  [132:  Article 13 Decree of the President of Republic n. 488/1988 ‘Approval of provisions on the criminal procedures applicable to juvenile offenders’.] 


Media self-regulatory rules require journalists to respect the privacy of children involved in judicial proceedings[footnoteRef:133]. In particular they must ensure that the identity of the child is protected unless the disclosure of such information is aimed at giving a positive image of the child and his/her family[footnoteRef:134]. Furthermore, concerning cases of adoption and parental separation, the identity of the child must be protected in order to avoid the impediment of his/her harmonious personal development[footnoteRef:135]. These self-regulatory rules also foresee disciplinary sanctions for the violation of such provisions[footnoteRef:136]. [133:  Article 1 Treviso Charter of 5 October 1990 ‘on creating a culture of childhood’.]  [134:  Article 2 Treviso Charter of 5 October 1990 ‘on creating a culture of childhood’.]  [135:  Article 4 Treviso Charter of 5 October 1990 ‘on creating a culture of childhood’.]  [136:  Letter c Implementation Rules of Treviso Charter of 5 October 1990 ‘on creating a culture of childhood’.] 


Children do not have direct access to, and control over the consultation of procedural documents. Access to procedural documents can be granted only to legal counsels[footnoteRef:137]. Rules applicable to the representation of children by their legal counsels are described under Section 3.7. [137:  Information gathered through consultation with a public prosecutor at the Juvenile Court.] 


The general rules applicable to the breach of privacy[footnoteRef:138] provide for the possibility of imposing administrative, penal and civil sanctions.  [138:  Legislative Decree n. 196/2003 ‘Code on personal data protection’.] 


Administrative sanctions are usually imposed in the form of a fine by the Authority Guaranteeing the Protection of Private Data (Autorità Garante per la Protezione dei Dati Personali). Administrative proceedings may start ex officio or upon request. Children without procedural capacity cannot initiate administrative proceedings in their own right. Penal sanction can also be imposed by the judge without a complaint filed by a private person. Criminal proceedings, as explained in the Contextual Overview for the involvement of children in criminal proceedings, may be initiated by children. Civil sanctions can be imposed for the compensation of pecuniary and non-pecuniary damages caused by the unlawful treatment of private data[footnoteRef:139]. As a general rule, children who have procedural capacity may claim damages on their own right. In case the child has no procedural capacity, the legal representative will file such a claim on behalf of the child.  [139:  Privacy Law official website ‘Sanctions’ (last accessed on 2 May 2013).] 


Professionals, such as legal counsels[footnoteRef:140], psychologists[footnoteRef:141] and social assistants[footnoteRef:142], working with children are bound by general confidentiality rules required for the exercise of their profession. [140:  Article 6 Law n. 247/2012 ‘New discipline for the legal counsel profession’.]  [141:  Article 200 Code of Criminal Procedure.]  [142:  ibid.] 


No specific provisions aimed at avoiding adverse consequences of the judicial proceedings for children were identified.
The child as a plaintiff

The general rules described above apply.
The child as a defendant

The general rules described above apply.
The child as a witness

The general rules described above apply.
The child in any other role

The general rules described above apply.
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There are no rules prioritising the proceedings involving children and no rules guaranteeing that the commencement of a proceeding and the judicial decisions take place and are communicated to the child without undue delay[footnoteRef:143]. [143:  Information gathered through consultation with a public prosecutor at the Juvenile Court.] 


There are no mandatory provisions ensuring that the places where the proceedings are held or where the child is heard are non-intimidating[footnoteRef:144]. However as explained under Section 3.5, non-mandatory guidelines suggest the creation of such child-friendly places.  [144:  Information gathered through consultation with a judge.] 


As mentioned under Section 2, social services provide generic support to children also in cooperation with educational and health authorities. No measures have been identified ensuring that children become aware of the availability of support services such as translation services, psychological and social  or health services in the course of a proceeding. However, as mentioned below, the judge can ask for the help of a psychologist when he/she hears a child. 

No specific protection measures or support measures in highly conflictual proceedings were found.

Rules with respect to the protection of the child from viewing images or receiving information that could harm him/her are also missing. However, as described under Section 3.2, the Court of Cassation stated that the child should only receive information that is relevant to the proceeding and that does not harm his/her peace[footnoteRef:145]. [145:  Pazé, P., ‘Rendering capable, representing, listening’ in Contri, G. (ed) Children involved in judicial proceedings (Franco Angeli, Milano, 2009).] 


As a general rule applying to adults and children, the presence of the legal counsel is required, when a judge hears a party in a proceeding. 

Usually proceedings where children are involved, are held in chamber, therefore the public and the press is not allowed to attend[footnoteRef:146]. [146:  Information gathered through consultation with a judge.] 


No provisions or policies ensuring that court sessions and other actions are adapted to the child’s pace, attention span, and potential communication difficulties, have been identified. Similarly, no provisions on recurrence to regular breaks during the trials have been found.  However, in practice, the judge should also ensure a child-friendly communication, although there are no specific guidelines on how to perform a conversation with children involved in judicial proceedings[footnoteRef:147]. [147:  ibid.] 


Except for the case where the judge personally needs to hear the child (such as during the proceedings concerning adoption), the judge can ask a psychologist to assist him/her during the hearing if he/she believes that it is necessary for the well-being of the child[footnoteRef:148]. The hearing of the child can also be conducted by a psychologist or another expert who then reports to the judge the content of the conversation[footnoteRef:149].   [148:  Pazé, P., ‘Novelties in hearing the child’ [2011] Cittadini in crescita, 2.]  [149:  Pazé, P., ‘Accompanying a child to a penal proceeding’ [2008] Minorigiustizia 4, 7 – 21.] 


Italian law allows for the putting in place of temporary measures with the aim of protecting children from harm. Temporary measures are often put in place to protect the child from his/her violent parents. As a temporary measure the judge issues a restraint order e.g. prohibiting the violent parent to approach places where the child is (e.g. the child’s school)[footnoteRef:150].  [150:  Article 342 ter Italian Civil Code.] 

The child as a plaintiff

The rules, including temporary measures described above, also apply to children as plaintiffs/complainants.
The child as a defendant
The rules described above also apply to child defendants. No specific rules concerning temporary measures applicable to the child as a defendant were found. However the rules described above with regard to protection from harm and removal from the family could also be applied to a child defendant if he/she experiences violence within his/her family.
The child as a witness
There are no specific mandatory provisions concerning the hearing of the child when he/she is not a party to a proceeding[footnoteRef:151].  [151:  Information gathered through consultation with a public prosecutor at the Juvenile Court.] 


The general rules described above, that do not specifically apply to parties, also apply to child witnesses.
The child in any other role
There are no specific mandatory provisions concerning the hearing of the child in any other role. 

However, judges may decide to hear a child alone in order to ensure that his/her declarations are protected from the possible actions or influence of his/her parents or legal representatives and legal counsels (in those situations when their assistance is foreseen. See Section 3.7 for further details), and in particular when such persons’ presence can psychologically harm the child[footnoteRef:152] . [152:  Pazé, P., ‘Novelties in hearing the child’ [2011] Cittadini in crescita, 2.] 


The general rules described above with regard to protection from harm, also apply to children involved in the proceedings in other roles. 

Moreover, in case of abused or neglected children, the judge, upon request of one of the parents of the child or the public prosecutor or the child’s relatives, can remove the child from his/her family or from the responsibility of the parent whose behaviour is dangerous to the child[footnoteRef:153] and can also adopt other temporary measures in the interests of the child[footnoteRef:154]. Such measures are decided by the judge on a case by case base according to the child’s specific family and social situation. Such measures are aimed at ensuring family and social stability for the child[footnoteRef:155]. The judge also supervises the application and respect of such measures[footnoteRef:156]. [153:  Article 333 Italian Civil Code.]  [154:  Article 336 Italian Civil Code.]  [155:  Pricoco, M.F., ‘Civil proceedings at the Juvenile Court’ (last accessed on 1 August 2013).]  [156:  Article 337 Italian Civil Code.] 


The judge can also order temporary measures in order to protect an abandoned child in adoption procedures. Such measures must be taken in the interests of the child and can include, for example, the placing of a child under foster care or into a family like community, or order the suspension of the parents’ parental responsibility[footnoteRef:157].  [157:  Article 10 Law n. 184/1983 ‘Discipline of adoption and foster care’.] 
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No child-specific provisions concerning the protection of the child during interviews and when giving testimony were identified. Similarly, no child specific provisions were identified with respect to the duration and number of interviews with children and the admissibility of evidences provided by children.  

As described under Section 2, judges may hear children who are younger than 12 according to their evolving capacity and capacity of discernment. Moreover, the jurisprudence of the Court of Cassation stated that, as a general principle, the hearing of the child should not jeopardise the child’s peace and serenity[footnoteRef:158].  [158:  Pazé, P., ‘Rendering capable, representing, listening’ in Contri, G. (ed) Children involved in judicial proceedings (Franco Angeli, Milano, 2009).] 


No specific legal provisions exist on how the child should be prepared for the part of the proceedings that happens before the court[footnoteRef:159]. Moral and psychological support is, usually, provided by the persons accompanying the child. Such persons are the parents, the guardian or the special legal representative of the child, who is appointed for the representation of the child when there is a conflict of interests between the parents or the guardian and the child (see Section 3.7)[footnoteRef:160].  [159:  Information gathered through consultation with a judge.]  [160:  Pazé, P., ‘Accompanying a child to a penal proceeding’ [2008] Minorigiustizia 4, 7 – 21.] 


In proceedings concerning parental responsibility and in proceedings concerning the adoptability of the child, the child is also accompanied by a legal counsel who provides not only moral and psychological support but also technical assistance[footnoteRef:161]. Children parties can also be assisted by a legal counsel (see Section 3.7).  [161:  ibid.] 


Moreover the presence of an interpreter is always guaranteed[footnoteRef:162] when the judge hears someone who does not speak Italian language (see Section 3.6). [162:  Article 122 Code of Civil Procedure.] 


Voluntary guidelines for courts concerning the interviewing of children as a party or in other role have been adopted[footnoteRef:163]. Such guidelines are not evenly followed by every court and simply represent the description of best practices followed by those judges, legal counsels and psychologists that drafted them[footnoteRef:164].  [163:  Pazé, P., ‘Novelties in hearing the child’ [2011] Cittadini in crescita, 2.]  [164:  Ruo Maria Giovanna ‘The hearing of the child in the civil proceedings. Legislative provisions, case law, and defense perspective’ (last accessed on 25 April 2013).] 


It is foreseen, for example, that the child should not be heard if the hearing goes against his/her interests. The judge could ask for the help of an expert[footnoteRef:165], such as a psychologist, in order to understand whether a child younger than 12 years old has the capacity of discernment and what harm the hearing can cause to him/her [footnoteRef:166].  [165:  Article 68 Code of Civil Procedure.]  [166:  Tognoni, A., ‘Children’s hearing during civil judicial proceedings concerning divorce and parental separation’ [2012] Quaderni acp 19, 128 – 130.] 


The hearing of the child should not be held during school hours. Confidentiality should be ensured and the rooms where the child is heard should be comfortable and adapted to the need and age of the child[footnoteRef:167]. [167:  ibid.] 

 
Only the judge and the psychologist (if needed) should attend the child’s hearing. The parents should be excluded from the child’s hearing unless the child wants them to be present, in which case the judge should take into consideration the child’s will, and allow the presence of his/her parents. The judge may refuse to give an approval if he/she considers that the presence of the child’s parents would cause harm to the child and influence his/her statements[footnoteRef:168].  [168:  ibid.] 


The other parties and their legal counsels should not attend the hearing but can submit the judge questions to be asked from the child[footnoteRef:169]. [169:  ibid.] 


The judge should inform the child about the reason of his/her involvement in the proceeding and he/she should explain to the child that the decision that will be taken at the end of the proceeding may not be in line with the child’s wishes and expectations[footnoteRef:170].  [170:  ibid.] 

The child as a plaintiff
The general rules described above apply.
The child as a defendant
The general rules described above apply.
The child as a witness
The general rules described above apply.
The child in any other role
The general rules described above apply.
[bookmark: _Toc338234115][bookmark: _Right_to_be][bookmark: _Toc338234116][bookmark: _Toc350439430][bookmark: _Toc409791572]Right to be heard and to participate in civil judicial proceedings
[bookmark: _Toc346714791][bookmark: _Toc346714792][bookmark: _Toc346714946][bookmark: _Toc338234117][bookmark: _Toc338234118][bookmark: _Toc409791573]General procedural rules applicable to children involved in civil judicial proceedings regardless of their role:
In principle, children who have no procedural capacity can be parties to civil proceedings only through their legal representatives. However, as described under Section 3.1, certain exceptions exist under this rule, which concern children in employment relations and emancipated children. 

In principle, children witnesses and children in any other role (with some exceptions described under Section 3.7) do not need to be represented by a legal representative and assisted by a legal counsel during civil proceedings.

With regard to the participation of children in civil judicial proceedings, Italian legislation does not contain child-specific rules. Therefore, as a general rule, the same rules apply to children as to adults, and children are involved in the proceedings either personally, or through their legal representatives according to their procedural capacity.

Such rules describe the formal requirements to be fulfilled in order for the plaintiff and defendant to formally become party in proceedings (costituzione in giudizio). 

In Italy, the official language of judicial proceedings is Italian. However, as a general rule applying to everybody and therefore also to children, when the judge needs to hear someone who does not speak the Italian language, he/she appoints an official interpreter who will have to take an oath[footnoteRef:171] declaring that he/she will accurately translate what he/she hears ‘in order to make the truth known’[footnoteRef:172].  [171:  Article 122 Code of Civil Procedure.]  [172:  STL-Legal Translations ‘ Official translation under oath’ (last accessed on 16 August 2013).] 


In terms of communication techniques to be used with children, Italian legislation does not contain child-specific rules. However it is up to the sensibility and professionalism of the judge to communicate with the child in a way that he/she can easily understand also taking into account possible communication difficulties of the child[footnoteRef:173].  It is also up to the sensibility and professionalism of the judge to take in due consideration the view of the child and make sure that he/she understands all aspects of proceedings and the decisions adopted. Despite the fact that there are no child-specific rules with respect to the provision of information to the children, in practice the judge hearing the child must make sure that he/she has all the necessary information concerning the proceedings (see Section 3.2 for the description of the kind of information provided) and concerning the consequences of expressing his/her views[footnoteRef:174]. [173:  ibid.]  [174:  Information gathered through consultation with a judge.] 


As mentioned in Section 2, social services provide general support to children. As part of their supporting task, they may provide preliminary legal advice through basic information on functioning of the proceedings and on access and cost of judicial proceedings, including information on the possibility to have a free legal counsel (See Section 3.7) or an interpreter. However, no child-specific rules were found in this matter.
The child as a plaintiff
The plaintiff formally becomes a party to the procedure by sending the notification (see Section 3.2) to the defendant, and by deposing, the notification, the proxy and other documents that he/she wants the judge and the other parties to know about, at the administration office of the court, through his/her legal counsel[footnoteRef:175]. Children with procedural capacity may depose these documents in their own right. [175:  Article 165 Code of Civil Procedure.] 


No specific provisions concerning limitation periods for children for pursuing their claims before they become 18 were identified. Similarly, Italian legislation does not provide for the possibility of young adults to file a complaint concerning a violation of their right that occurred when they were children.
The child as a defendant
After receiving the notification of the plaintiff, the defendant also formally accesses the proceeding through his/her legal counsel, who deposits his/her dossier including his/her answer to the plaintiff’s claim, the copy of the notification, the proxy, and other documents that he/she wants the judge and the other parties to know about, at the administration office of the court (see Section 3.2 )[footnoteRef:176].  [176:  Article 166 Code of Civil Procedure.] 

The child as a witness
As adults, child witnesses participate in the proceedings in accordance with the rules described in Section 3.1.
The child in any other role
As described in Section 2 and in Section 3.1, children can be heard by the judge in order to express their views in any proceeding that concerns their interests[footnoteRef:177].  [177:  Domanico Maria Grazia ‘Listening the child during civil proceedings’ (last accessed on 22 April 2013). ] 


The right of children to be heard and express their opinion in any proceedings that will affect them has been underlined by the Constitutional Court that stated in 2002[footnoteRef:178], that such right is directly applicable as enshrined from the ratifying legislation of the United Nations Convention on the Rights of the Child of 1989[footnoteRef:179] and therefore there is no need for adopting any implementing provision[footnoteRef:180]. Despite the legal requirement of reflecting this principle in Italian legislation, the Civil Code has recently been amended in a way that it is now clearly stated that children older than 12 years old, or even younger according to their capacity of discernment, have the right to be heard in all proceedings that will affect them[footnoteRef:181]. [178:  Judgment of the Constitutional Court n. 1/2002.]  [179:  United Nation ‘Convention on the Rights of the Child. Adopted and opened for signature, ratification and accession by General Assembly resolution 44/25 of 20 November 1989’.]  [180:  Pazé, P., ‘Rendering capable, representing, listening’ in Contri, G. (ed) Children involved in judicial proceedings (Franco Angeli, Milano, 2009).]  [181:  Article 1 Law n. 219/ 2012 ‘Provisions concerning the recognition of natural children’. ] 


Cases when the hearing of the child is necessary are specified in Italian legislation. The consent of children is necessary for adoption in cases where they are older than 14 years old. The consent of children younger than 14 years old is not mandatory. However, they need to be provided with the possibility of expressing their views, thus the courts hear children who are aged between 12 and 14. Children, below 12 years of age, are heard depending on their capacity of discernment[footnoteRef:182]. [182:  Article 7 Law n. 184/1983 ‘Discipline of adoption and foster care’.] 


The child can revoke his consent within the final decision regarding his/her adoption.

With respect to foster care, the judge, before taking a decision on measures for the protection of the child, hears the interested child if he/she is at least 12 years old. When the child is younger than 12 years old, he/she is heard depending on his/her capacity of discernment[footnoteRef:183].  [183:  Article 4 Law n. 184/1983 ‘Discipline of adoption and foster care’. ] 


Before the judge takes any measures concerning cases of foster care that will be followed by adoption, he/she hears the child if he/she is older than 12 years old. In the same situation he/she hears a child younger than 12 years old depending on his/her capacity of discernment[footnoteRef:184]. [184:  Article 22 Law n. 184/1983 ‘Discipline of adoption and foster care’.] 


The judge also hears children who are older than 16 years old, when the parents ask for the help of the judicial authorities to solve a disagreement between them on issues relevant to family life[footnoteRef:185]. [185:  Article 145 Italian Civil Code.] 


Children are heard during proceedings concerning parental separation. This rule is based on the principle that the child has the right to keep a good and continuous relationship with both parents. Therefore, before adopting any measure concerning the custody of the child, the judge hears the child if he/she is older than 12 years old. The judge may also hear children who are younger than 12 years old, if he/she finds that the child possesses the necessary capacity of discernment[footnoteRef:186].  [186:  Article 155 sexies Italian Civil Code.] 


Children older than 12 years old are also heard in cases that concern the opposition of the recognition of paternity or maternity. Such disputes are typically initiated by one of the parents of the child against the other. Children who are younger than 12 years old can only be heard if they possess the necessary capacity of discernment [footnoteRef:187]. [187:  Article 250 Italian Civil Code.] 


If there is a conflict between the parents about the exercise of parental responsibility, before adopting any measure relevant for the child, the judge hears the child who is older than 12, or younger – depending on his/her capacity of discernment[footnoteRef:188].  [188:  Article 316 Italian Civil Code.] 


Children, who are older than 12, or younger – depending on their capacity of discernment, are heard in cases that concern the appointment of guardians for them[footnoteRef:189].  [189:  Article 348 Italian Civil Code.] 


A child, older than 10, or younger – depending on his capacity of discernment, who is under the authority of a guardian, is heard by the judge who has to take a decision about the place where the child will grow up and go to school[footnoteRef:190].  [190:  Article 371 Italian Civil Code.] 


As described under Section 2, usually a child has capacity of discernment when he/she is seven or eight years old. However, the Court of Cassation[footnoteRef:191] established that there are exceptions under the duty of hearing a child. A child should not be heard when he/she is too young, when he/she has limited psychological abilities and when the hearing could harm the child’s peace and well-being[footnoteRef:192]. [191:  Judgment of the Court of Cassation n. 16753/2007.]  [192:  Pazé, P., ‘Rendering capable, representing, listening’ in Contri, G. (ed) Children involved in judicial proceedings (Franco Angeli, Milano, 2009).] 


Anyone can intervene in a proceeding whose rights or rightful interests are concerned by the case, or who would like to support one of the party’s position. The intervention can be voluntary or upon request of a party[footnoteRef:193]. A child can act as intervener on his/her own right or through their legal representatives according to his/her procedural capacity[footnoteRef:194]. [193:  Articles 105 and 106 Code of Civil Procedure.]  [194:  ibid.] 

[bookmark: _Right_to_legal][bookmark: _Toc350439431][bookmark: _Toc409791574]Right to legal counsel, legal assistance and representation  
[bookmark: _Toc409791575]Rules applicable to legal representatives
The child as a plaintiff
As described under Section 3.1, with the exceptions foreseen in the field of labour law and in the case of emancipated children, children have no procedural capacity as they have no capacity to act. They will therefore be party to the judicial proceedings through their legal representatives[footnoteRef:195].  [195:  Article 75 Code of Civil Procedure.] 


Children’s legal representatives can be their parent(s), guardian or special legal representative.

As a general rule, the parents are the legal representatives of the child until he/she becomes 18 years old[footnoteRef:196]. The parents are responsible for the administration of the child’s property, with the condition that for performing acts that go beyond ordinary administration (acts that are aimed at modifying the nature and the entity of the property of the child), the authorisation of the Guardianship Judge is necessary[footnoteRef:197].  [196:  Article 316 Italian Civil Code.]  [197:  Article 320 Italian Civil Code.] 


A guardian is appointed by the Guardianship Judge, to a child whose parents are dead, or cannot exercise their parental responsibilities. The guardian will, therefore, also have the task of representing the child in judicial proceedings[footnoteRef:198]. [198:  Article 343 Italian Civil Code.] 


A special legal representative is appointed by the Guardianship Judge, in order to protect the interests of the child, when there is a conflict of interests between the guardian or the parents and the child. In this case, the special legal representative will replace the parents or guardian[footnoteRef:199]. Special legal representatives are appointed for specific proceedings only (i.e. they are not the ones responsible for the general representation of the child). The special legal representative is appointed[footnoteRef:200], for example, when the child acts in a proceeding for the recognition of paternity or maternity[footnoteRef:201] and in proceedings for the denial of paternity[footnoteRef:202].  [199:  Article 78 Code of Civil Procedure.]  [200:  Pazé, P., ‘The guardianship of children’ in Lenti, L. (ed) Guardianship of the child and social and family law (Giuffre’, Milano, 2012) 368. ]  [201:  Article 273 Italian Civil Code.]  [202:  Article 244 Italian Civil Code.] 


The appointment of the special legal representative can be requested by the public prosecutor, by the child in his/her own right, by close relatives, by the guardian or by any party that has an interest in the proceeding[footnoteRef:203]. [203:  Article 79 Code of Civil Procedure.] 

The child as a defendant
The rules described above with regard legal representatives for children as plaintiffs/complainants, also apply to children as defendants.
The child as a witness
Child witnesses do not need to be represented by legal representatives during proceedings. A child younger than 14 has the right to be accompanied to the proceedings by his/her legal representative[footnoteRef:204]. [204:  Ministry of Justice, ‘The duty to testify’ (last accessed on 13 August 2013).] 

The child in any other role
In principle, children who participate in other roles in the proceedings do not need to be represented by a legal representative. However, a special legal representative may be appointed for the representation of the child in cases where there is a conflict of interests among more brothers and sisters that are under the responsibility of the same guardian[footnoteRef:205]. In the proceedings on adoption, the special legal representative may also be appointed by the judge in order to protect the interests of the child[footnoteRef:206]. [205:  Article 347 Italian Civil Code.]  [206:  Pazé, P., ‘The guardianship of children’ in Lenti, L. (ed) Guardianship of the child and social and family law (Giuffre’, Milano, 2012) 368.] 

[bookmark: _Toc409791576]Rules applicable to legal counsels
The child as a plaintiff
As a general rule, plaintiffs/complainants in civil proceedings must be assisted by a legal counsel[footnoteRef:207]. The legal counsel is chosen by the child’s legal representative or by the child when he/she has procedural capacity[footnoteRef:208] (see Section 3.1). No specific rules ensuring that children are considered as fully-fledged clients with their own rights were found. Plaintiffs/complainants do not need the assistance of a legal counsel when the value of the claim is less than EUR 1,100. The legal counsel can assist the plaintiff/complainant in proceedings only if he/she nominates him/her through a proxy[footnoteRef:209]. No rules concerning the possibility for the child to waive his/her right to legal assistance were identified. Considering that children parties lack procedural capacity, it is their legal representative who waives the mandate of the lawyer. [207:  Article 82 Code of Civil Procedure.]  [208:  Information gathered through consultation with a judge.]  [209:  Article 84 Code of Civil Procedure.] 

The child as a defendant
The rules applicable to legal counsels described above with regard to child as plaintiffs/complainants also apply to the child defendant.
The child as a witness
No specific rules concerning the role of the legal counsel with regard to child witnesses were found as witnesses do not need to appear before the court with the support of a legal counsel.
The child in any other role
Italian law specifically provides that, for example, the child can be assisted by his/her own legal counsel in proceedings concerning the suspension of parental responsibility[footnoteRef:210].  [210:  Article 336 Italian Civil Code.] 


In the field of adoption the law provides that a child must be assisted by his/her own legal counsel in proceedings concerning the declaration of adoptability. 

If the child does not have a legal counsel, the judge will appoint one to him/her[footnoteRef:211] (ex officio). [211:  Tommaseo, F.,’Representation and defence of the child in civil proceedings’ [2007] Famiglia e Diritto 4, 409 – 415.] 


In these cases the legal counsel of the child will protect the specific interests of the child in the proceedings[footnoteRef:212]. [212:  ibid.] 


No rules concerning the possibility for the child to waive his/her right to legal assistance were identified. 
[bookmark: _Toc409791577]Rules applicable to legal aid
The child as a plaintiff
As a general rule applying to everyone and therefore also to children or to their legal representatives, persons who do not have enough economic resources can be granted free legal aid[footnoteRef:213]. When someone is granted free legal aid, he/she can choose a legal counsel among the ones included in specific territorial lists of legal counsels working under the system of free legal aid. [213:  Article 74 Law n. 115/2002 ‘Free legal aid provided by the State’.] 


In order to assess their economic situation, the income of the persons asking for free legal aid and the income of their family members will be taken into account[footnoteRef:214].  [214:  Article 76 Law n. 115/2002 ‘Free legal aid provided by the State’.] 


The legal representative is in charge of requiring free legal aid on behalf of the child[footnoteRef:215] if the child does not have procedural capacity. The child can request free legal aid on his/her own right if he/she has procedural capacity. [215:  Information gathered through consultation with a public prosecutor at the Juvenile Court.] 

The child as a defendant
The rules applicable to legal aid for child plaintiffs/complainants described above also apply to child defendants.
The child as a witness
The rules applicable to legal aid for child plaintiffs/complainants and defendants are not relevant with regard to child witnesses. Child witnesses cannot benefit from free legal aid as they do not need the support of a legal counsel to participate in proceedings.
The child in any other role
The rules applicable to legal aid for child plaintiffs/complainants and defendants are relevant with respect to children in other roles, in proceedings concerning the declaration of adoptability and in proceedings concerning the suspension of parental responsibility. Italian law provides that the child can be assisted by his/her own legal counsel in such proceedings. 

As regards other proceedings, where the child can be heard in any other role, the child does not need to be assisted by a legal counsel and therefore does not have the right to legal aid.
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Although the Italian legislative system foresees forms of alternative dispute resolution, no rules specifically addressed to children were identified in applicable legislation. This implies that the same rules apply to children as to adults, with the condition that children are either represented by their legal representatives in the procedures or participate in their own right. As referred to above under Section 3.1, only those children can participate in the procedures in their own right who have full procedural capacity. However there are no specific safeguards aimed at informing and consulting children on the possibility to refer their case to alternative dispute resolution procedures. Moreover there are no measures in place to protect children in the access (on their own or through their legal representatives) to such alternative dispute resolution procedures and during the procedures. Similarly, no specific rules providing that the view of the child is taken into account with regard to the decision taken at the end of procedure, have been identified.   

Italian legislation allows for the following alternative dispute resolution mechanisms: mediation, extrajudicial conciliation, arbitration[footnoteRef:216].  These forms of alternative disputes resolutions are voluntary and they do not preclude the initiation of judicial proceedings[footnoteRef:217]. The rules concerning these alternative disputes resolution mechanisms apply to the child as plaintiff/complainant and the child as defendant. No rules providing for a child to be witness or to be heard in any other role in alternative disputes resolution proceedings have been identified.  [216:  European Commission ‘EJN-Alternative dispute resolution-Italy’ (last accessed on 29 April 2013).]  [217:  ibid.] 


Except in the field of labour law, no specific rules concerning information to be provided to children or concerning their right to be consulted on the possibility to apply to forms of alternative disputes resolution were identified.
The child as a plaintiff or defendant
[bookmark: _Toc409791579]Mediation
For the resolution of civil and commercial disputes, Italian law provides for the voluntary mechanism of mediation[footnoteRef:218].  [218:  Article 2 Legislative Decree n. 28/2010 ‘Implementation of Article 60 of Law n. 69/2009 concerning civil and commercial mediation’.] 


The possibility to initiate a mediation proceeding has to be explained to the parties by their legal counsel at the time when he/she is nominated and by the judge, at the beginning of the civil judicial proceedings, when he/she understands that the parties have not been informed about the possibility of mediation[footnoteRef:219]. The procedure starts with an application filed to a mediation organisation[footnoteRef:220]. If through mediation, the parties reach an agreement or agree on the mediator’s proposal, the mediator will draft the minutes of the agreement and he/she together with the parties will sign them[footnoteRef:221]. Such agreement will then need to be approved by the judge upon request of the parties[footnoteRef:222].   [219:  Article 4 Legislative Decree n. 28/2010 ‘Implementation of Article 60 of Law n. 69/2009 concerning civil and commercial mediation’.]  [220:  ibid.]  [221:  Article 11 Legislative Decree n. 28/2010 ‘Implementation of Article 60 of Law n. 69/2009 concerning civil and commercial mediation’.]  [222:  Article 12 Legislative Decree n. 28/2010 ‘Implementation of Article 60 of Law n. 69/2009 concerning civil and commercial mediation’.] 


Children cannot directly access or be party in a mediation procedure. They can access and be party of such form of alternative dispute resolution only through their legal representatives who will file the application for mediation, participate in the procedure and eventually sign the minutes of the reached agreement or of the mediator’s proposal on behalf of the child[footnoteRef:223]. [223:  Information gathered through consultation with a public prosecutor at the Juvenile Court.] 


Family mediation is a specific form of mediation and it is foreseen in Italian law in cases of parental separation. 
	
The judge, after having heard (see Section 3.6) the parents and the children, can postpone the adoption of measures relating to economic and personal relations between the parents, and between the parents and the children, in order to give the parents the possibility to apply to family mediation to find an agreement in the economic and moral interests of their children[footnoteRef:224]. No information has been found with regard to the maximum time limit within which the parents have to reach an agreement and with regard to temporary measures relating to the child which have been adopted by the judge. If, through mediation, the parents reach an agreement, the agreement itself will then need to be approved by the judge. If they do not reach an agreement, the judge will then adopt the measures relating to economic and personal relations between the parents and between the parents and the children[footnoteRef:225]. [224:  Article 155 sexies Italian Civil Code. Note that Article 155 sexies Italian Civil Code was abrogated by Legislative Decree n. 154/2013 ‘Revisions of the dispositions concerning filiation’, however for the scope of this report only the legislation in force until June 2012 is described.]  [225:  Spadaro Giuseppe ‘Family mediation in parental separation and divorce’ (last accessed on 2 May 2013).] 


In case of parental separation, the postponement of the adoption of such measures in order to apply for mediation may also be asked for by the child who has interests in restoring the relations within the family[footnoteRef:226]. However, the applicable provision specifically states that the parents have the possibility to use family mediation and nothing is said about the possibility for the children to participate in the family mediation proceeding[footnoteRef:227].  [226:  ibid.]  [227:  Article 155 sexies Italian Civil Code.] 

[bookmark: _Toc409791580]Conciliation
A specific extrajudicial conciliation procedure is foreseen in the field of labour law. In accordance with the applicable labour law provisions, before filing a complaint to the competent judicial authority, the employee – including children older than 16 who have signed an employment contract (see Section 3.1), can apply for a conciliation procedure before the territorially competent Labour Conciliation Committee. The employee can also file such an application through the trade union he/she has subscribed to. Such a trade union is, presumably, also in charge of informing him/her about the possibility of choosing the extrajudicial conciliation procedure in order to solve disputes relating to employment relations. The Conciliation Committee is established at the Provincial Direction Office for Labour and is formed by the President of the Office, by representatives of employees, and by representatives of employers who are chosen respectively by the territorially most important trade unions and employers’ organisations[footnoteRef:228]. If during the conciliation process an agreement is reached, such an agreement will be drafted and signed by the parties and then deposited to the administration office of the territorially competent court. The interested parties can then ask the judge to enforce the agreement through a decree[footnoteRef:229].  [228:  Article 410 Code of Civil Procedure.]  [229:  Article 411 Code of Civil Procedure.] 


A child older than 16 years old, who signed an employment contract, can initiate conciliation and act in his/her own name during a specific form of conciliation process called single conciliation (conciliazione monocratica). 

This form of extra-judicial conciliation can be performed when the child requires the Provincial Direction Office of Labour to carry out the necessary inspections concerning the respect by the employer of his/her duty to pay the child’s social security contribution and salary[footnoteRef:230].  [230:  Article 11 Legislative Decree n. 124/2004 ‘Rationalisation of inspections concerning social security and employment pursuant to Article 8 of Law n. 30/2003’.] 


In the context of a single conciliation procedure, before performing the inspection, the official of the Provincial Direction Office of Labour can try to conciliate the child and the employer[footnoteRef:231] in order to find a solution to their issues. If during such conciliation procedure an agreement is reached, such agreement is signed by the parties and can, on request of the interested party, be declared immediately enforceable by the competent judge[footnoteRef:232].  [231:  ibid.]  [232:  Article 38 Law n. 183/2004 ‘on delegating to the government decisions concerning heavy jobs, reorganisation of public bodies, work leaves, unemployment benefits, employment services, incentives to employment, traineeships, women employment, measures against irregular work, public employment, employment conflicts’.] 


If no agreement is reached, the Provincial Direction Office of Labour will perform the inspection activities that were required by the child[footnoteRef:233]. [233:  Article 11 Legislative Decree n. 124/2004 ‘Rationalisation of inspections concerning social security and employment pursuant to Article 8 of Law n. 30/2003’.] 

[bookmark: _Toc409791581]Arbitration
Rules concerning arbitration foresee that the parties who conclude a contract concerning rights that they can dispose of, can set in the form of an arbitration clause in the contract itself or in another document that any of their conflicts arising from the execution of the contract will be decided by an arbitrator[footnoteRef:234] chosen by the parties[footnoteRef:235].  [234:  Article 808 Code of Civil Procedure.]  [235:  Article 810 Code of Civil Procedure.] 


Italian Law also explicitly establishes that the capacity to conclude a contract also includes the capacity to agree on the arbitration clause[footnoteRef:236]. Children cannot directly access arbitration as they cannot sign the contract including the arbitration clause in their own right. They can access such form of alternative dispute resolution only through their legal representatives who will conclude the contract, agree on the arbitration clause and appear before the arbitrator on behalf of the child[footnoteRef:237].  [236:  Article 808 Code of Civil Procedure.]  [237:  Information gathered through consultation with a public prosecutor at the Juvenile Court.] 

The child as a witness
Child witnesses play no role in the above described proceedings.
The child in any other role
Children in other roles play no role in the above described proceedings. 

However, as described above with regard to family mediation, the judge can postpone the adoption of measures relating to economic and personal relations between the parents and between the parents and the children, in order to give the parents the possibility to find an agreement through family mediation, especially if that is in the interests of their children[footnoteRef:238].  [238:  Article 155 sexies Italian Civil Code.] 


In this case, the children would be the subject of the family mediation proceeding. However, the applicable provisions do not state anything about the possibility for children to participate in and be heard during the family mediation proceedings[footnoteRef:239].  [239:  Article 155 sexies Italian Civil Code.] 

[bookmark: _Toc350439433][bookmark: _Toc409791582]Remedies or compensation for violation of rights and failure to act 
[bookmark: _Toc409791583]General rules applicable to child plaintiffs and defendants
With respect to the availability of legal remedies, Italian legislation does not contain child-specific provisions. Children do not receive specific assistance or support concerning judicial review mechanism[footnoteRef:240]. No rules provide that child care authorities or organisations can appeal against court decisions[footnoteRef:241]. [240:  Information gathered through consultation with a public prosecutor at the Juvenile Court.]  [241:  ibid.] 


In Italy, there are no child-specific rules with respect to the duty of informing the child on the meaning and the consequences of the decision adopted by the judge and on the possibility to file an appeal or other legal remedy against it[footnoteRef:242]. No rules or guidelines exist concerning the ways the legal representatives or legal counsels explain the decision of a judge to the child[footnoteRef:243]. [242:  Information gathered through consultation with a judge.]  [243:  ibid.] 


The parents and the guardian of the child, exercise the right to judicial review on behalf of the child who does not have procedural capacity. Children with procedural capacity can exercise such right on their own[footnoteRef:244]. The right to appeal can also be exercised by the special legal representative who is appointed by the judge to children, in order to protect their interests when a conflict with the parents or guardian arises concerning a specific proceeding (see Section 3.7).   [244:  Information gathered through consultation with a judge.] 


Only decisions that are not final can be challenged through an appeal[footnoteRef:245].  [245:  Article 323 Code of Civil Procedure.] 


Appeal procedures are second instance procedures before the Court of Appeal[footnoteRef:246]. An appeal against a first instance decision is filed at the Court of Appeal within 30 days from the notification of the first instance decision. Decisions of the Court of Appeal can then be challenged before the Court of Cassation within 60 days[footnoteRef:247] from the notification of the decision.  [246:  ibid.]  [247:  Article 325 Code of Civil Procedure.] 


The Court of Cassation is competent for the legal review of decisions adopted. A first instance decision can also be challenged before the Court of Cassation if the parties agree not to file an appeal before the Court of Appeal. The Court of Cassation only decides on points of law by checking the legality of the decision and does not assess the facts[footnoteRef:248]. [248:  Article 360 Code of Civil Procedure.] 

 
If the Court of Cassation finds that legislative provisions were violated or wrongly interpreted by the first instance or second instance judge who took the challenged decision, it can void the court decision in question and order a new trial with another judge. The judge competent for the new trial will be a first instance judge, if the voided court decision is a first instance one, or an appeal judge if the voided court decision is a second instance one[footnoteRef:249]. The new judge will have to take into consideration the legislative interpretation of the Court of Cassation in taking his/her decision[footnoteRef:250]. [249:  Article 383 Code of Civil Procedure.]  [250:  Article 384 Code of Civil Procedure. ] 

The child as a plaintiff
The general rules described above also apply to plaintiffs.

The appeal against a first instance sentence[footnoteRef:251] must be filed with the competent court. Together with the appeal, the plaintiff must file the same type of documents as he/she filed (See Section 3.1.) while initiating the civil judicial proceeding. This appeal must also be accompanied by a reasoning. In the reasoning, the plaintiff must describe the parts of the first instance sentence that he/she would like to modify and reference to the legal provisions that in his/her opinion have been violated. [251:  Article 339 Code of Civil Procedure.] 


In cases of proceedings before the Court of Cassation, claims (ricorso) are directly addressed by the plaintiff to the court. It indicates the parties’ details, the court decision that is the object of the appeal, a brief description of the facts, the reasons for appealing against the decision and the documents on which the appeal is based[footnoteRef:252]. [252:  Article 366 Code of Civil Procedure.] 


No specific provisions concerning limitation periods for children to pursue their claims, before they become 18, were identified. Similarly, Italian legislation does not provide for the possibility of young adults to file a complaint concerning a violation of their rights that occurred when they were children.
The child as a defendant
The general rules described above also apply to defendants.

The defendant enters the proceeding before the Court of Appeal in accordance with the rules set out in Section 3.1. 

The defendant enters the proceedings before the Court of Cassation with a ‘statement of defence’ (controricorso) that follows the same rules described for the appeal presented by the plaintiff. The plaintiff has to be notified of this statement within 20 days and the statement must be deposited into the administration office of the court within 20 days after the plaintiff’s notification. If the plaintiff is not notified by the defendant, he/she can participate in the oral discussion but cannot submit any statements[footnoteRef:253]. [253:  Article 370 Code of Civil Procedure.] 

The child as a witness
When the judge allows the hearing of witnesses in proceedings before the Court of Appeal[footnoteRef:254], the rules concerning witnesses described under the other sections of this report, also apply in such proceedings.  [254:  Article 356 Code of Civil Procedure.] 


Witnesses do not have a right to file legal appeals. However, witnesses have the right to ask for the reimbursement of the costs arising from them giving a testimony (travel and accommodation costs). The claim needs to be filed with the court where they are called to testify within 100 days from the day of the testimony[footnoteRef:255].    [255:  Articles 45 – 48 Decree of the President of Republic n. 115/2002 ‘Single Act of legislative provisions and regulations concerning costs of justice’.] 


No coercive measures ensuring the participation of witnesses to the proceedings (fines or order to appear) will be imposed by the judge to witnesses who provide a legitimate justification for their absence[footnoteRef:256].  [256:  Ministry of Justice, ‘The duty to testify’ (last accessed on 13 August 2013).] 


In case coercive measures are imposed, the witness can file a claim against such measures before the same judge who imposed them. The judge will decide on the claim of the witness and will, through an order, confirm or revoke the measures imposed. Such orders cannot be appealed against[footnoteRef:257].   [257:  Articles 178 and 179 Code of Civil Procedure.] 

The child in any other role
Italian law does not allow for the possibility of children in other roles to file an appeal. 

However, children can be heard by the judge in order to express their views in any proceeding that interests them. They can therefore also be heard in proceedings before the Court of Appeal[footnoteRef:258]. The same rules determine the rights and obligations of children during the appeal phase, as during the rest of the civil judicial proceeding. [258:  Zazzeri, E., ‘The value of children’s’ declaration in parental separation and divorce proceedings’ (last accessed on 15 August 2013).] 

[bookmark: _Toc346714798][bookmark: _Toc346714799][bookmark: _Toc350439434][bookmark: _Toc409791584]Legal costs 
[bookmark: _Toc409791585]General rules applicable to child plaintiffs and defendants
With respect to the payment of legal costs, no child-specific rules exist in Italy. This implies that the same rules apply to children as to adults. Moreover, children can either act personally in the judicial proceedings, or through their legal representatives. Only those children can participate in the civil judicial proceedings in their own right, who have procedural capacity (see Section 3.1). Children with procedural capacity can be obliged to cover the legal costs. If the child has no procedural capacity, the parents pay the legal costs. 

Each party, in his/her own right, or through his/her legal representative, must cover the stamp duty for filing an application. The amount of the stamp duty varies according to the value of the claim[footnoteRef:259].  [259:  Article 9 Decree of the President of Republic n. 115/2002 ‘Single Act of legislative provisions and regulations concerning costs of justice’’.] 


Legal costs that concern the performance of certain procedural acts (cost for the acquisition of certain documents, payment for the guardian of a judicial seizure etc.), need to be paid in advance by the party in the interest of whom the acts are performed[footnoteRef:260].  [260:  Article 8 Decree of the President of Republic n. 115/2002 ‘Single Act of legislative provisions and regulations concerning costs of justice’.] 


In his/her decision, the judge orders the losing party to pay the legal costs of the procedure and the legal costs of the other party. If the entire value of the claim is less than EUR 1,100, the losing party cannot pay more than the value of the claim itself[footnoteRef:261]. [261:  Article 91 Code of Civil Procedure.] 


The judge can divide the payment of the legal costs between the parties, if parties are both partially losing or if there are other serious reasons, which must be clearly explained in the motivation of the decision[footnoteRef:262].  [262:  Article 92 Code of Civil Procedure.] 


Moreover, for serious reasons which must be explained in the motivations of the decision, legal representatives and legal counsels can be, personally or together with the losing party, condemned to pay the legal costs of the proceedings[footnoteRef:263]. [263:  Article 94 Code of Civil Procedure.] 

The child as a witness
Under Italian law, child witnesses cannot be obliged to pay the legal costs. 
The child in any other role
Under Italian law, children in other roles cannot be obliged to pay the legal costs. 
[bookmark: _Enforcement_of_civil][bookmark: _Toc350439435][bookmark: _Toc409791586]Enforcement of civil court judgements 
[bookmark: _Toc409791587]General procedural rules applicable to children involved in civil judicial proceedings regardless of their role
In Italy, there are no child-specific rules with respect to the duty of informing the child on the meaning and the consequences of the enforcement of the decision adopted by the judge[footnoteRef:264]. No rules or guidelines exist concerning the ways the legal representatives or legal counsels explain the decision of a judge to the child[footnoteRef:265]. [264:  Information gathered through consultation with a judge.]  [265:  ibid.] 


With respect to the enforcement of court decisions, applicable legislation does not contain any child specific rules[footnoteRef:266]. This implies that the general rules concerning the judicial enforcement of judicial decisions also apply to decisions that concern children[footnoteRef:267]. Moreover, there are no specific rules concerning coercive measures applied to children. General rules concerning enforcement decisions and coercive measures, such as the seizure of goods, companies and properties[footnoteRef:268], apply equally to adults and children if they are owners of properties. Such seizures can be applied by the judge also upon request of the creditor who wants to receive guarantees for the satisfaction of his/her claims[footnoteRef:269]. Italian law does not allow for the imposition of detention as a coercive measure. [266:  Scarpulla Antonino Luigi ‘Enforcement of measures concerning children’ (last accessed on 7 May 2013).]  [267:  ibid.]  [268:  Article 670 Code of Civil Procedure.]  [269:  Article 671 Code of Civil Procedure.] 

The child as a plaintiff/complainant and defendant
Judicial enforcement procedures start upon request of the interested party against the other who is not complying with the obligation set out in the court decision[footnoteRef:270] (e.g. to do or not to do something or with an obligation to consign something[footnoteRef:271]). No rules ensuring that court decisions with regard to children are directly or immediately enforceable have been identified. In principle, children cannot seek for the enforcement of a judicial decision in their own right. Such requests will be filed to the judge by the child’s legal representative on behalf of the child[footnoteRef:272].  [270:  Articles 612 – 614 bis Code of Civil Procedure.]  [271:  Articles 605 – 611 Code of Civil Procedure.]  [272:  Information gathered through consultation with a public prosecutor at the Juvenile Court.] 


However, as explained under Section 3.8 a child who signed a labour contract can ask the judge in his/her own right for the enforcement of the agreement reached with his/her employer through the procedure of extrajudicial conciliation on issues concerning his/her labour contract.

No measures were found to be in place to protect child party from harm during the enforcement phase of the civil judicial proceedings. No measures allowing for the suspension of enforcement in cases, where the interests of child party are in danger, were identified. 
The child as a defendant
The rules described above for children in any role and child plaintiffs are also applicable to child defendants. 

Any person, who with his/her unlawful behaviour, intentionally or unintentionally, causes damages to someone, is responsible for the compensation of the damage caused[footnoteRef:273].  [273:  Article 2043 Italian Civil Code.] 


The legal representatives will represent the child as defendant in a proceeding for compensation of damages and in case the judge takes a decision against the child defendant, the legal representatives need to compensate for the damage, unless they prove that they could not prevent the unlawful behaviour[footnoteRef:274]. Therefore the child’s legal representative will respond with his/her property for the enforcement of a decision issued against the child.  [274:  Article 2048 Italian Civil Code.] 

The child as a witness
Child witnesses do not play a role during the enforcement phase of civil judicial proceedings.
The child in any other role
In order to ensure the safety of children and protection from harm, the judge can issue restraining orders in cases of e.g. a proceeding concerning violence within the family[footnoteRef:275] or cases of abused and neglected children[footnoteRef:276] (see Section 3.4).  [275:  Article 342 ter Code of Civil Procedure.]  [276:  Article 333 Italian Civil Code.] 


The judge adopts the described measures through a decree, which can be enforced immediately. Before adopting such measures, the judge hears the parties and collects all the necessary information. However, in urgent cases the judge can immediately adopt protection measures. He/she will then hear the interested parties not later than within 15 days from the adoption of the measure and will then confirm, modify or revoke the decision[footnoteRef:277]. The court may impose such measures either ex officio or upon request of the parents, the public prosecutor or the child’s relatives. The child cannot ask such measures in his/her own right[footnoteRef:278]. [277:  Article 736 bis Code of Civil Procedure.]  [278:  Article 336 Italian Civil Code.] 

Custody of children of a separated couple is usually assigned to both parents[footnoteRef:279]. In case the judge decides that shared custody is not in the interests of the child, upon request of the interested parent, the custody of the child can be assigned exclusively to only one of the parents[footnoteRef:280]. However each parent can ask the judge to revise the decision concerning the custody of children and the exercise of parental responsibility[footnoteRef:281]. Moreover, the judge may order the parent to compensate a child who is under his/her custody for the damages caused to him/her by being neglected or subject to behaviour that is detrimental to him/her[footnoteRef:282]. As explained under Section 3.1, when the child is older than 12 or even younger – depending on his capacity of discernment, the judge needs to hear the opinion of the child, in a case concerning parental separation. [279:  Article 155 Italian Civil Code.]  [280:  Article 155 bis Italian Civil Code.]  [281:  Article 155 ter Italian Civil Code.]  [282:  Article 709 ter Code of Civil Procedure.] 



[bookmark: _Toc401654882][bookmark: _Toc409791588]Conclusions
[bookmark: _Toc409791589]Institutions 
In Italy, fundamental principles of the Italian legal system are described in the Constitution. The Judiciary is autonomous and independent from all the other powers and judges are subject only to the law. Judicial proceedings follow the principle of due process regulated by law and all trials are based on an adversary proceedings system. Parties have equal conditions before a judge that is impartial.  

Civil Jurisdiction is aimed at the protection of subjective rights between private persons or between private persons and the public administration when an act of the public administration violates the subjective rights of a private person. Civil proceedings are regulated by the procedural rules described in the Code of Civil Procedure while substantive law provisions are described in the Italian Civil Code.
 
Civil proceedings start with a claim filed by the plaintiff against the defendant. The decision of the judge must focus on the content of the claim and cannot go beyond it. The defendant must be regularly summoned by the plaintiff, and in taking his/her decision, the judge must follow the provisions stated in the law, or decide according to equity when provided by law.

Several judicial authorities deal, according to their different competences, with issues concerning children civil proceedings. Such judicial authorities are: the Office of the Public Prosecutor, the Civil Division of the Juvenile Court and Juvenile Division of the Court of Appeal, the Ordinary Civil Court, the Office of the Guardianship Judge at the Ordinary Civil Court.
[bookmark: _Toc409791590]General approach towards children under civil law: definition of child, principle of evolving capacities, best interests of the child, principle of non-discrimination
In Italy a person is considered a child until the age of 18. A person younger than 18 has legal personality but does not have capacity to act and has no procedural capacity. A child can therefore be party in a civil proceeding through his/her legal representatives. However, exceptions are foreseen in the field of labour law and for emancipated children where the capacity to act and procedural capacity can be gained at a younger age. 

The best interests of the child are protected in fields such as family law issues, adoption and asylum. 

In Italy, children’s evolving capacities are taken into account especially concerning the hearing of a child. 

Children, as every other citizen, are protected by the Constitution against discrimination.  Everyone is equal before the law and any kind of discrimination is prohibited. 
[bookmark: _Toc409791591]Relationship between civil, criminal and administrative proceedings
As a general rule, the judge of a civil proceeding can provide that the proceeding is suspended when he/she or another judge needs first to define another proceeding (civil, criminal or administrative) for which the outcome will affect his/her decision. 

With regard to the relation between civil and penal proceedings in case of claim for damages, the Italian system provides that there is no unity of jurisdiction. 

Therefore, the two proceedings can proceed in parallel as they are independent. However, the civil proceeding that is held before the Ordinary Civil Court can also be transferred to the Criminal Court, when the party decides to act as civil party before the Criminal Court. The judge of the Criminal Court will then be competent to decide on the damage and on the cost of the civil proceeding.

With regard to the relation between civil and administrative proceedings in case of claim for damages caused by an act of an administrative authority, the judge of the administrative court competent to decide on the lawfulness of the administrative act, can also decide on the compensation of damages caused by the administrative act.
[bookmark: _Toc409791592]The child as an actor in civil judicial proceedings 
In principle, children have no capacity to act and they have no procedural capacity. They can, therefore, act as party in a proceeding only through their legal representative.

However, specific labour law provisions can provide children with a relative capacity to act and procedural capacity when they reach the age of 16 and have finished their 10 year period of mandatory school. 

A child who is at least 16 can get married with the authorisation of the Juvenile Court. A married child is considered emancipated. An emancipated child is capable to act for those acts that do not go beyond the ordinary administration and they also have full procedural capacity for the judicial proceedings arising from those acts. 

According to the general procedural rules, children, in their own or through their legal representatives, can act as plaintiffs or defendants in a civil proceeding.

Children can be heard as a witness.  Children can also be heard in any other role, in order to express their views, when they are older than 12, in all proceedings that would affect them. When children are younger than 12, they are heard according to their evolving capacities and their capacity of discernment.

This happens especially in the field of adoption and foster care, family law and guardianship procedures.
[bookmark: _Toc409791593]Provision of information 
No specific rules are foreseen in Italian legislation about information provided, in a child-friendly manner, to children on the nature, structure and consequences of proceedings. However, the jurisprudence of the Court of Cassation stated that when the child is heard, he/she needs to be informed about the procedures adopted, about his/her rights and about the consequences of the proceedings. According to the Court of Cassation the information provided should not harm the peace of the child.

In principle, and with the exception stated in the field of labour law, children cannot personally request information concerning the proceeding in which they are involved.

Children or their legal representatives can receive procedural information by their legal counsel according to the general procedural rules.
No mandatory rules state that information with regard to the outcome of the proceeding should be provided to the child by the legal counsel or legal representative. However, the judge may explain to the child the meaning of the decision adopted.
[bookmark: _Toc409791594]Protection of the child’s private and family life 
Italian legislation foresees that it is forbidden for anyone to diffuse, by any means, images, and information that could lead to the identification of a child involved, in any role, in any kind of judicial proceeding. 

Media self-regulatory rules foresee that journalists respect the privacy of children involved in judicial proceedings. 
Italian legislation states that the sanctions applying to violation of the legislative provisions concerning privacy protection can be administrative, penal and civil. 

[bookmark: _Toc409791595]Protection from harm and ensuring a child friendly process 
There are no rules prioritising the proceedings involving children and no rules guarantee that the commencement of a proceeding and the judicial decisions take place and arrive without delay.

There are no mandatory provisions ensuring that the places where the proceedings are held, or where the child is heard, are non-intimidating.

Although, the Court of Cassation stated that children should only receive information that does not harm their peace, there is a lack of mandatory rules concerning the protection of the child from viewing images or receiving information that could harm him/her 

In principle, the child, who is party in a proceeding, needs to be heard at the presence of his/her legal counsel. However, there are no mandatory provisions concerning the hearing of the child when he/she is not a party in a proceeding and is heard by the judge in order to express his/her view. 
[bookmark: _Toc409791596]Protecting the child during interviews and when giving testimony 
No specific legal provisions concerning the protection of a child during interviews and when giving testimony, were identified. Similarly, no legal provisions concerning duration and number of interviews and the admissibility in court of evidences and information, were found. 

However, according to the Court of Cassation, the judge can hear the child only if the hearing does not jeopardise the peace and serenity of the child. 
[bookmark: _Toc409791597]Right to be heard and to participate in civil judicial proceedings 
In principle, children have no procedural capacity and can be party in a civil proceeding only through their legal representatives. However, certain exceptions are foreseen in the field of labour law and for emancipated children.

Concerning participation in civil judicial proceedings, there are no specific rules applying to children. Therefore children, or their legal representatives, can participate as a plaintiff and defendant in civil proceedings according to the general procedural rules.

Children could be heard by the judge as witness.  They can also be heard in any other role, according to their age, in order to express their views in any proceeding that interests him/her, although they do not play the role of plaintiff, defendant or witness. 
[bookmark: _Toc409791598]Right to legal counsel, legal assistance and representation 
Children can be party in judicial proceedings through their legal representatives. However exceptions to this principle are foreseen in the field of labour law and for emancipated children. 

Children’s legal representatives can be parents, guardian and special legal representative.

As a general rule, parties, in civil proceedings must be assisted by a legal counsel. The legal counsel is chosen by the legal representative of the child or by the child when he/she has procedural capacity. 

Although, in principle children who participate in other roles in the proceedings do not need to be represented by a legal representative, Italian law specifically provides for a legal counsel, protecting the specific interests of the child, in proceedings concerning suspension of parental authority and in the proceedings concerning the declaration of adoptability. 
[bookmark: _Toc409791599]Alternatives to judicial proceedings 
Although the Italian legislative system foresees forms of alternative dispute resolution, no rules specifically addressed to children were identified. 

The forms of alternatives to judicial proceedings foreseen in the Italian legislative system are: mediation, extrajudicial conciliation and arbitration. They are voluntary and they do not preclude the initiation of a judicial proceeding. No specific rules, concerning information provided to children on the possibility to recur to alternative dispute resolutions, were found. Similarly, no safeguards to protect the child and to take into account their views during alternative disputes resolution procedures have been identified.  
[bookmark: _Toc409791600]Remedies or compensation for violation of rights and failure to act
There are no specific provisions concerning remedies directly available to children. Children do not receive specific assistance or support concerning appeal mechanisms. No rules provide that a child care authority or organisation can appeal against a court’s decisions.

The parents and the guardian or the legal representative of the child will exercise the right to appeal mechanism on behalf of the child. 
[bookmark: _Toc409791601]Legal costs 
No specific rules addressed to children concerning the payment of legal costs, were identified. Therefore, the same rules applying to adults also apply to children or to their legal representatives according to their procedural capacity.
[bookmark: _Toc409791602]Enforcement of civil courts’ judgements 
In Italy, no specific rules foresee the duty to inform the child on the meaning and the consequences of the enforcement of the decision adopted by the judge. No rules or guidelines exist concerning how the legal representatives or legal counsels explain the decision of a judge to the child.

There is no specific discipline regarding the enforcement of decisions concerning children. General rules concerning the judicial enforcement of judicial decisions also apply to decisions concerning children. 

Save the exception foreseen in the field of labour law and for emancipated children, in principle, children cannot seek the enforcement of a judicial decision on their own behalf. Such enforcement will be asked to the judge by the legal representative on behalf of the child. 
[bookmark: _Toc409791603]Strengths and gaps
Strengths and possible gaps were identified in the Italian system concerning children involved in civil judicial proceedings.
[bookmark: _Toc409791604]Strengths
The Juvenile Court is one of the judicial authorities competent for dealing with issues concerning children in civil proceedings. This court is composed of ordinary judges and honorary judges that are psychologists and experts in child related fields. Such composition is aimed at respecting the personality of children and responding to their educational and developing personality needs.

The principle that children have the right to be heard in any proceedings that may interest them was already affirmed by the Constitutional Court and was recently introduced in the Civil Code that states clearly that children older than 12 have always been heard and children younger than 12 have to be heard according to their evolving capacities and capacity of discernment.

Any vulnerable child, such as, unaccompanied or abandoned and neglected children, would be appointed a guardian by the Guardianship Judge. The guardian acts as legal representative of the child involved in judicial proceedings and his/her presence ensures that children who are not represented by their parents enjoy the same procedural rights as other children.

The interest of the child is always protected when a conflict of interests between the child and the parents or guardian arises concerning a specific proceeding. In this case a special legal representative is appointed by the judge in order to represent the child and protect his/her interests in a specific proceeding.
[bookmark: _Toc409791605]Gaps
Several judicial authorities deal with issues concerning children involved in civil proceedings and this creates an overlapping of competences.

Moreover, absence of mandatory provisions concerning the nature of the provision of information given to children was found.

In fact, there are no mandatory rules stating that children should receive information about the nature, duration, and consequences of the proceedings. Similarly there are no mandatory rules concerning the provision of information on remedies available to children.

There are no mandatory rules concerning the creation of child friendly places where children should be heard. Similarly there are no mandatory rules concerning child friendly communication. The way to communicate to children, taking into account communication difficulties, is left to the understanding of the judge or the other professionals working with children involved in judicial proceedings.

Finally, there are no specific rules protecting and promoting the role of children in the field of alternative dispute resolution systems.



[bookmark: _Toc409791606]List of legislation
Law n. 247/2012 ‘New discipline for the legal counsel profession’
Law n. 219/2012 ‘Provisions concerning the recognition of natural children’
Legislative Decree n. 28/2010 ‘Implementation of Article 60 of Law n. 69/2009 concerning civil and commercial mediation’
Legislative Decree n. 140/2005 ‘Implementation of Directive 2003/9/EC laying down minimum standards for the reception of asylum seekers in the Member states’
Law n. 183/2004 ‘on delegating to the government decisions concerning heavy jobs, reorganisation of public bodies, work leaves, unemployment benefits, employment services, incentives to employment, traineeships, women employment, measures against irregular work, public employment, employment conflicts’
Legislative Decree n. 124/2004 ‘Rationalisation of inspections concerning social security and employment pursuant to Article 8 of Law n. 30/2003’
Legislative Decree n. 216/2003 ‘Implementation of Directive 2000/78/EC on equal treatment in employment and occupation’
Legislative Decree n. 196/2003 ‘Code on personal data protection’
Decree of the President of Republic n. 115/2002 ‘Single Act of legislative provisions and regulations concerning costs of justice’
Law n. 115/2002 ‘Free legal aid provided by the State’
Treviso Charter of 5 October 1990 ‘on creating a culture of childhood’
Code of Criminal Procedure, 22 September 1988
Decree of the President of Republic n. 488/1988 ‘Approval of provisions on the criminal procedures applicable to juvenile offenders’
Law n. 184/1983 ‘Law on adoption and foster care’
Decree of the President of Republic n. 616/1977 ‘Implementation of the Article 1 Law n. 382 of 22 July 1977’
Law n. 977/1967 ‘Protection of teenager and children work’
Constitution of the Italian Republic, 1 January 1948
Italian Civil Code, 16 March 1942
Royal Decree n. 318/1942 ‘Provisions for the implementation of the Civil Code and transitional provisions’
Code of Civil Procedure, 28 October 1940
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