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[bookmark: _Toc401654867]The promotion and protection of the rights of the child is one of the objectives of the EU on which the Treaty of Lisbon has put further emphasis. This report is part of a study ‘to collect data on children’s involvement in judicial proceedings in the EU’ which supports the implementation of the Commission Communication of 15 February 2011 ‘An EU Agenda for the rights of the child’, which identified the lack of reliable, comparable and official data on the situation of children in the Member States (MS). This deficiency is a serious obstacle to the development and implementation of evidence-based policies and is particularly evident in the context of child-friendly justice and the protection of children in vulnerable situations. Making the justice system more child-friendly in Europe is a key action of the EU Agenda. It is an area of high practical relevance where the EU has, under the Treaties, competences to turn the rights of the child into reality by means of EU legislation. Improved data is crucial to the framing of such legislation.
The objective of this study is:
to establish statistics and collect data based on structural, process and outcome indicators on children involved in civil judicial proceedings for the years 2008-2010 (and 2011 if available) for all 28 EU Member States;
to provide a narrative overview of children's involvement in civil judicial proceedings in the EU. The report describes the situation in each Member State as at 1 June 2012.
This report examines the safeguards in place for children involved in civil judicial proceedings. The Council of Europe Guidelines on child-friendly justice serve as a basis for the analysis of the provisions affecting children in civil judicial proceedings in each Member State. 
[bookmark: _Toc407962105]Structure and scope
This report describes the national civil justice system insofar as children’s involvement is concerned. If, in addition to general rules in civil judicial proceedings, there are specific rules in the fields of family and employment law, the safeguards in place for children involved in judicial proceedings in those two specific sectors will also be described. 
Chapter 2 of this report provides an overview of the Member State’s approach to children’s involvement in civil judicial proceedings. It includes a description of the competent authorities and services.
Chapter 3 of this report is divided in sections (3.1, 3.2, etc.) according to the different safeguards examined (e.g. the right to be heard, the right to information, etc.). Each of these sections is divided into subsections describing the different rules applying to children according to the different role they may have in a civil judicial proceeding (plaintiff; defendant; witness; other roles). 
The table below summarises the type of judicial proceedings applicable to the fields of family and employment law and the competent courts. For the sake of completeness, the table also indicates which sectors are examined in the overview for administrative justice, i.e. asylum, migration, education, health, placement into care, administrative sanctions, and offences committed by children below the minimum age of criminal responsibility (MACR). In fact, in some countries, civil procedural rules also apply to judicial proceedings in some of these sectors, but in order to ensure a degree of consistency among the overviews on the 29 jurisdictions covered by this study, the breakdown set out in the table below has been applied for each and every country overview.  
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	Type of judicial proceedings and court competence per sector[footnoteRef:1] [1:  This table provides an indicative summary of competent courts and relevant proceedings. However, please check Section 2 for a complete overview of the competent courts or sections/divisions within the competent courts.] 


	
	Contextual overview for civil justice
	Contextual overview for civil justice
	Contextual overview for administrative justice[footnoteRef:2] [2:  This study on Children’s involvement in judicial proceedings is composed of three contextual overviews i.e. contextual overview for criminal justice, contextual overview for civil justice, contextual overview for administrative justice. The rules applying to judicial proceedings in the sectors of asylum, migration, education, health, placement into care, administrative sanction and offences committed by children below MACR are described in the contextual overview for administrative justice.] 

	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice

	Sectors:
	Family
	Employment
	Asylum
	Migration
	Education
	Health
	Placement in care
	Administrative sanctions
	Offences < MACR[footnoteRef:3] [3: (MACR) Minimum Age of Criminal Responsibility – see Table 3.1 of the EU Summary of contextual overviews on children's involvement in criminal judicial proceedings  on MACR in EU28 as at 1 June 2012. ] 


	Type of proceeding applying in the sector
	Civil judicial proceedings
	Civil judicial proceedings
	Civil judicial proceedings
	Civil judicial proceedings
	Civil judicial proceedings 

	Civil judicial proceedings

	Civil judicial proceedings
	Criminal judicial proceedings
	Social services are presumably competent to take decisions in this sector.

	Competent court(s)
	Civil Court (Family Section)
	Civil courts
	Refugee Appeals Board
	Immigration Appeals Board
	Civil courts
	Civil courts
	Civil courts
	Criminal courts
	No courts seem to be competent to decide in this sector. Presumably social services are competent to take decisions in this sector.
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[bookmark: _Toc350439423][bookmark: _Toc401222920][bookmark: _Toc401231473][bookmark: _Toc336262936][bookmark: _Toc401654869][bookmark: _Toc407962106]Overview of Member State’s approach to children in civil judicial proceedings and specialised services dealing with such children 
[bookmark: _Toc407962107]Brief description of judicial system and institutions
The civil legal system of Malta is mainly regulated by the Civil Code[footnoteRef:4] for substantive civil law (including family law) and the Code of Organization and Civil Procedure (COCP)[footnoteRef:5] for procedural matters. Secondary legislation issued under these Codes is also relevant.  [4:  Chapter 16 of the Revised Laws of Malta.]  [5:  Chapter 12 of the Revised Laws of Malta.] 

Malta’s approach to children in civil judicial proceedings is somewhat limited. Whilst special provisions related to children exist with respect to family law issues, they are otherwise sparce. Proceedings in which the court makes decisions about the care of a child (namely, where a care order is issued to place a child in the care of the Minister responsible for social welfare) are dealt with under administrative proceedings[footnoteRef:6].  [6:  The relevant laws are the Children and Young Persons (Care Orders) Act, Chapter 285 of the Revised Laws of Malta; the Children and Young Persons (Care Orders) Regulations, Legal Notice 49 of 1985; the Juvenile Court Act, Chapter 287 of the Revised Laws of Malta.] 

The following paragraphs describe the general and special institutions or bodies that are relevant to children’s involvement in civil judicial proceedings.
[bookmark: _Toc407962108]Courts of civil jurisdiction
The institutions dealing with children in civil judicial proceedings are primarily the ordinary courts of civil jurisdiction. 
The courts of justice of civil jurisdiction for Malta are either superior or inferior. The superior courts are the Civil Court, the Court of Appeal and the Constitutional Court. The inferior courts are the Court of Magistrates (Malta) for the Island of Malta and the Court of Magistrates (Gozo) for the Islands of Gozo and Comino. Judges sit in the superior courts and magistrates sit in the inferior courts[footnoteRef:7]. [7:  Articles 2 to 4 of the COCP.] 

The Civil Court deals with all cases of a civil and commercial nature, and all cases that are expressly assigned by law to the Civil Court. The exercise of voluntary jurisdiction in matters of a civil nature is also assigned to the Civil Court[footnoteRef:8].  [8:  Articles 32 and 33 of the COCP.] 

There are in fact three sections in the Civil Court: the Family Section, the Voluntary Jurisdiction Section and a general jurisdiction section referred to as the First Hall of the Civil Court[footnoteRef:9]. [9:  Regulations 2 and 3 of the Civil Courts (Establishment of Sections) Order, Legal Notice 396 of 2003 (Subsidiary Legislation 12.19).] 

The Civil Court (Family Section)[footnoteRef:10] deals with cases relating to matters regulated by the Civil Code provisions on the law of persons, filiation and parental authority; the Maintenance Orders (Facilities for Enforcement) Ordinance[footnoteRef:11]; the Maintenance Orders (Reciprocal Enforcement) Act[footnoteRef:12]; the Marriage Act[footnoteRef:13] and the Child Abduction and Child Custody Act[footnoteRef:14]. [10:  Regulation 4 of the Civil Courts (Establishment of Sections) Order.]  [11:  Chapter 48 of the Revised Laws of Malta.]  [12:  Chapter 242 of the Revised Laws of Malta.]  [13:  Chapter 255 of the Revised Laws of Malta.]  [14:  Chapter 410 of the Revised Laws of Malta.] 

Within the context of the Civil Court (Family Section) reference must be made to mediators and children’s advocates. 

The Minister responsible for justice appoints panels of experts (called mediators). These are persons who in the Minister’s opinion have the necessary qualities to undertake the functions assigned to mediators as described in Section 3.8. The panel consists of two lists: 

a list of qualified persons from amongst whom the parties in a case may select by mutual consent a person to act as mediator; and 
a list of qualified persons who are appointed by the Court on a roster basis to act as mediators in a particular case[footnoteRef:15].  [15:  Regulation 3(1) of The Civil Court (Family Section), The First Hall of the Civil Court and The Court of Magistrates (Gozo) (Superior Jurisdiction) (Family Section) Regulations, Legal Notice 397 of 2003 (Subsidiary Legislation 12.20).] 


The Minister also appoints a panel of experts in family law (called children’s advocates). Children’s advocates must be qualified lawyers who can practice in the Maltese courts[footnoteRef:16]. In matters involving children, the Civil Court (Family Section) can appoint a child advocate to represent and promote the best interests of the children concerned even if for the purpose of the litigation in hand they may be represented by one of the parents[footnoteRef:17].  [16:  Regulation 3(1) of The Civil Court (Family Section), The First Hall of the Civil Court and The Court of Magistrates (Gozo) (Superior Jurisdiction) (Family Section) Regulations.]  [17:  Family Section, information available at the website of the Judiciary - Malta (last accessed on 2 May 2013).] 

The Civil Court (Voluntary Jurisdiction Section) is assigned applications falling within the competence of the Civil Court and which relate to matters regulated by the Civil Code provisions on adoption, minority and tutorship, majority, guardianship, incapacitation and by the procedural rules for the court of voluntary jurisdiction stipulated in the COCP[footnoteRef:18].  [18:  Regulation 5 of the Civil Courts (Establishment of Sections) Order.] 

The Civil Court, First Hall is assigned all cases within the competence of the Civil Court and not assigned to the Family Section or the Voluntary Jurisdiction Section[footnoteRef:19].  [19:  Regulation 6 of the Civil Courts (Establishment of Sections) Order.] 

The Court of Magistrates exercises both a civil and a criminal jurisdiction. The Court of Magistrates (Malta), in civil matters, has an inferior jurisdiction of first instance. It hears and determines all claims of an amount not exceeding EUR11,646.87 against persons residing or having their ordinary place of residence in any part of the Island of Malta[footnoteRef:20]. The Court of Magistrates (Gozo) has a twofold jurisdiction: an inferior jurisdiction similar to that of the Court of Magistrates (Malta) and a superior jurisdiction for cases triable in Malta by the Civil Court[footnoteRef:21]. In its superior jurisdiction, the Court of Magistrates (Gozo) consists of the Family Section (having the same competence as the Civil Court (Family Section)) and the General Jurisdiction Section (having the same competence as the Civil Court, First Hall and the Civil Court in its voluntary jurisdiction)[footnoteRef:22].  [20:  Article 47(1) of the COCP.]  [21:  Article 50 of the COCP.]  [22:  Regulation 9 of the Civil Courts (Establishment of Sections) Order and Article 54 of the COCP.] 

Appeals from judgements of the Civil Court First Hall, the Civil Court (Family Section) and the Court of Magistrates (Gozo) in its superior jurisdiction are heard by the Court of Appeal composed of three judges[footnoteRef:23]. There is no appeal from decrees of the court of voluntary jurisdiction, but it is lawful for any party who deems him/herself to be aggrieved to bring an action before the Civil Court, First Hall, for the necessary order[footnoteRef:24]. Appeals from judgements of the courts of inferior jurisdiction are heard by the Court of Appeal composed of one judge[footnoteRef:25].  [23:  Article 41(5) of the COCP.]  [24:  Article 35 of the COCP.]  [25:  Article 41(6) of the COCP.] 

The courts of justice of civil jurisdiction may also enquire into the validity of any administrative act or declare such act null, invalid or without effect[footnoteRef:26]. The administrative law remedies are judicial review, review by independent administrative tribunals, internal review by the administrative authorities and review of the Ombudsman type. [26:  Article 469A of the COCP. ] 

[bookmark: _Toc407962109]Specialist institutions protecting children’s rights
[bookmark: _Toc407962110]The Office of the Commissioner for Children
The Commissioner for Children Act[footnoteRef:27] set up the Office of the Commissioner for Children to promote the welfare of children and compliance with the UN Convention on the Rights of the Child[footnoteRef:28], and other international treaties, conventions or agreements relating to children.  [27:  Chapter 462 of the Revised Laws of Malta.]  [28:  Ratified by Malta on 26 January 1990.] 

The establishment of this Office was a significant step in recognising the rights of the child at national level. It focuses on the protection of children, the promotion of children’s rights and the provision of necessary services for children. The Office acts as a focal point monitoring the current social and cultural situation relating to children in Malta, so that it can contribute substantially in the co-ordination that needs to take place across all sectors in order to have family-friendly policies that are also child oriented[footnoteRef:29].  [29:  Website of the Office of the Commissioner for Children (last accessed on 2 May 2013).] 

The Commissioner for Children must seek to ensure that the rights and interests of children are properly taken into account by government departments, local authorities, other public bodies and voluntary and public organisations when decisions on policies affecting children are taken[footnoteRef:30].  The Commissioner has a number of functions aimed at promoting and safeguarding the best interests of children. In particular, the Commissioner must collect information and investigate any alleged breaches of the rights of children, including the death of any child, if the Commissioner considers an investigation to be necessary; ensure that legislation relating to the protection of children’s interests is observed; advise the government and propose to the government measures that may be required in order to provide for the rights and interests of children[footnoteRef:31]. [30:  Article 9(f) of the Commissioner for Children Act.]  [31:  Article 11 of the Commissioner for Children Act.] 

Although it is acknowledged that the role of the Commissioner for Children is central to the protection of children’s rights, the Commissioner does not have the powers to initiate and/or support legal action, and to intervene in court cases on behalf of children[footnoteRef:32]. [32:  Draft National Children’s Policy, p.38. ] 

[bookmark: _Toc407962111]Aġenzija Appoġġ (welfare agency for children)
Aġenzija Appoġġ is the national agency for children and families in need. It offers community-based and specialised social welfare services with the ultimate aim of providing professional care and support to those in need[footnoteRef:33]. Its Children, Young Persons and Support Services aim at working with children and their families, in order to promote their well-being, protect their rights and enhance their potential. With the involvement and participation of children themselves, workers in this field develop care plans, take action to promote and protect children's rights and ensure that the well-being of children is given the highest priority[footnoteRef:34]. [33:  Website of the Welfare Agency for Children (last accessed on 2 May 2013).]  [34:  Website of the Children, Young Persons & Support Services (last accessed on 2 May 2013).] 

In the context of civil judicial proceedings, Aġenzija Appoġġ offers support through its Court Services in Civil Court (Family Section) cases related to care and custody of children in cases of separation. Its aim is to assist the judges in an impartial and objective way. Social workers carry out an assessment, and compile a report together with a set of recommendations which is then presented in court. Through the Court Monitoring Service, a court appointed social work professional, continues to follow the family through home visits, office visits, school visits and access visits. Court Services may also be appointed by the court to investigate allegations of child abuse. As part of the investigation, court experts (at times also with the involvement of the Child Protection Services) interview the parents and children as well as other professionals who are, or have been, in contact with the family. The court expert will draw up recommendations, taking into consideration the feedback from all the parties involved. The court expert acts independently from other professionals and the final recommendation reflects his professional judgement as an expert of the court[footnoteRef:35].  [35:  Website of the Children, Young Persons & Support Services (last accessed on 2 May 2013). ] 


The service seeks to ensure that the children's views are made known to the court through representations made by the court expert; that the children's interests are given paramount importance above all other interests; and that children's rights are safeguarded and promoted during court proceedings[footnoteRef:36].  [36:  Website of the Children, Young Persons & Support Services (last accessed on 2 May 2013).] 

[bookmark: _Toc407962112]Coordination and training
There do not seem to be specific legal measures in place to ensure that the relevant organisations co-ordinate their activities. It would seem that in practice the different professionals cooperate in order to obtain a comprehensive understanding of the child, and assess his/her legal, psychological, social, emotional, physical and cognitive situation with full respect for the child's right to private and family life. The Draft National Children’s Policy encourages professionals working with children to operate in multidisciplinary teams, with the objective of understanding the respective role and responsibilities of each, and organising services around the needs of the child. Such a holistic approach would avoid the fragmentation of services, and create more continuity and stability for the child in need of protection. It is recognised that vulnerable children may interact with a number of professionals from different spheres and should not receive conflicting messages from the persons who are intended to offer guidance and support. Hence, effective dialogue and information sharing should be central[footnoteRef:37]. [37:  Draft National Children’s Policy, p.58. ] 


The relevant actors who are in contact with the child during the proceedings such as judges, lawyers and social workers will have fulfilled the relevant training requirements for admission to their profession e.g. judges and lawyers would have studied civil law, including family law and children’s rights, and civil procedural law as part of their basic training; mediators in the Civil Court (Family Section) must have completed a course on mediation and are trained through placements with other mediators[footnoteRef:38];  children’s advocates must be qualified lawyers[footnoteRef:39]. Persons dealing with children involved in civil judicial proceedings would reasonably further develop relevant expertise on the job, however, no requirements for their continuing training have been identified.  [38:  Regulation 14 of The Civil Court (Family Section), The First Hall of the Civil Court and The Court of Magistrates (Gozo) (Superior Jurisdiction) (Family Section) Regulations.]  [39:  Regulation 3(1)(b) of The Civil Court (Family Section), The First Hall of the Civil Court and The Court of Magistrates (Gozo) (Superior Jurisdiction) (Family Section) Regulations.] 


The draft National Children’s Policy considers multi-agency training to be central to the protection of children. It recommends that practitioners working with children receive specialised training in child protection, to complement the training already received in their field of work. Moreover, it is recommended that at university, social work students are asked to specialise in the first year of their studies. Professionals are to ensure that they are adequately trained in the legal framework related to children, and that they understand the importance of adopting a child-focused approach which involves children directly[footnoteRef:40]. [40:  Draft National Children’s Policy, p.58. This has not yet been adopted.] 


No specific measures were identified to ensure that professionals working with and for children are subjected to regular vetting to ensure their suitability to work with children.

[bookmark: _Toc407962113]Relationship between civil, criminal and administrative proceedings 
The relationship between civil and criminal proceedings is dealt with briefly in the Criminal Code[footnoteRef:41]. A criminal offence can give rise to a criminal action and a civil action. The criminal action is prosecuted before the courts of criminal jurisdiction, and the punishment of the offender is demanded. The civil action is prosecuted before the courts of civil jurisdiction, and compensation for the damage caused by the offence is demanded[footnoteRef:42]. The criminal proceedings do not affect the right of civil action. Typically the civil action will be decided after the criminal one. Any sentence to a punishment in criminal proceedings is without prejudice to the civil proceedings. A pardon commuting or remitting a punishment does not bar civil action[footnoteRef:43]. [41:  Chapter 9 of the Revised Laws of Malta.]  [42:  Article 3 of the Criminal Code.]  [43:  Article 26 of the Criminal Code.] 

No information was found on the relationship between criminal or civil judicial proceedings and administrative judicial proceedings. Administrative judicial proceedings are of limited relevance in Malta and would typically fall within the scope of civil proceedings.
[bookmark: _Toc407962114]General approach towards children under civil law: definition of child, principle of evolving capacities, best interests of the child, principle of non-discrimination
[bookmark: _Toc407962115]The definition of ‘child’
Maltese law has a variable approach to the definition of ‘child’. The Civil Code defines a ‘minor’ as a person of either sex who has not yet attained the age of 18[footnoteRef:44]. Majority is fixed at the completion of the eighteenth year of age. A person over 18 years of age is capable of performing all the acts of civil life, subject to the restrictions contained in other special provisions of law[footnoteRef:45]. It is also noted that where a child, who has attained the age of 16 years, has been authorised under the Commercial Code[footnoteRef:46], to trade, or to perform certain acts of trade, in regard to all matters relating to his trade, or in regard to such acts, he will be considered as being of age[footnoteRef:47]. The Young Persons (Employment) Regulations define ‘child’ as young persons under 16 years of age[footnoteRef:48] and as regards their employment contracts these children will have the same procedural rights as adults. [44:  Article 157 of the Civil Code.]  [45:  Article 188 of the Civil Code.]  [46:  Chapter 13 of the Revised Laws of Malta.]  [47:  Article 156 of the Civil Code.]  [48:  Regulation 2(1) of the Young Persons (employment) Regulations, Legal Notice 440 of 2003 (Subsidiary Legislation 452.92).] 


Children are subjected to the parental authority of their parents. The parents jointly represent their children in all civil matters[footnoteRef:49]. Parental authority ceases in a number of cases including on the death of both parents; when the child attains 18 years of age and when the child gets married[footnoteRef:50]. Any child, whose parents have died or have forfeited parental authority and who has not married, is subject to be placed under tutorship until s/he reaches 18 years of age or gets married. A tutor is appointed by the court on the demand of any person. Where among the child’s relatives there are competent persons, the court will appoint a relative, giving preference, subject always to the child’s best interests, to the nearest relative by consanguinity[footnoteRef:51]. The tutor will have the care of the child; represent him/her in all civil matters, and administer his/her property as a bonus paterfamilias[footnoteRef:52]. [49:  Article 135 of the Civil Code.]  [50:  Article 150 of the Civil Code.]  [51:  Articles 158 to160 of the Civil Code.]  [52:  That is, a ‘good father of the family’; Article 172 of the Civil Code.] 


The Commissioner for Children Act defines ‘child’ as any person who has not attained majority i.e. 18 years of age[footnoteRef:53]. This is consistent with the Civil Code definition of ‘minor’. However, some legal instruments refer more specifically to the ‘child or young person’ defined as a person who is under the age of 16 years[footnoteRef:54] or define ‘child’ as a person under the age of 16 years[footnoteRef:55]. In such situations, persons between 16 and 18 years of age are not considered as children.  [53:  Article 2 of the Commissioner for Children Act.]  [54:  Article 2 of the Juvenile Court Act and Article 2 of the Children and Young Persons (Care Orders) Act.]  [55:  Article 2(1) of the Child Abduction and Custody Act, Chapter 410 of the Revised Laws of Malta.] 

[bookmark: _Toc407962116]The child’s best interests
The main objective for children’s involvement in judicial proceedings is to ensure that their best interests are taken into account. This is seen primarily in the case of personal separation proceedings:

Where evidence of acts of domestic violence has been produced, the court may, on an application of one of the parties or on its own motion in order to protect the best interests of the child or children, issue a protection order or treatment order[footnoteRef:56].  [56:  Article 39 of the Civil Code. The provisions of Articles 412C and 412D of the Criminal Code (Chapter 9 of the Revised Laws of Malta) apply to orders issued under this provision.] 

During the pendency of the action the court will give directions concerning the custody of the children, and in so doing the paramount consideration will be the welfare of the children[footnoteRef:57].  [57:  Article 47 of the Civil Code.] 

The amount of maintenance must have regard to the needs of the children, after considering all their circumstances[footnoteRef:58].  [58:  Article 54 of the Civil Code.] 

In pronouncing judgement on the right to reside in the matrimonial home, the court must consider the children’s best interests, including the impact that there may be on the children[footnoteRef:59]. [59:  Article 55A of the Civil Code.] 

On separation being pronounced the court will direct which of the spouses will have custody of the children, the paramount consideration being their welfare. The court can give any such directions in the judgement of separation, even if in the action relating thereto no demand was made respecting the custody of the children. The court may, at any time, revoke or vary such directions, where the children’s interests so require[footnoteRef:60]. [60:  Article 56 of the Civil Code.] 

The court can forbid access to the children if it may be detrimental to their welfare[footnoteRef:61]. [61:  Article 57 of the Civil Code.] 

Any agreement between the spouses respecting the custody of the children may at any time, on the demand of either of the spouses, or of any relative of either of the spouses, be annulled by the court, where the interests of the children so require. In any such case, the court will give the necessary directions as to the person in whose custody the children are to be placed, and as to the mode of their maintenance and education[footnoteRef:62].  [62:  Article 61 of the Civil Code.] 

In adoption proceedings, the court will appoint a person to act as special curator of the person to be adopted with the duty of safeguarding that person’s interests before the court. Upon an application for an adoption decree the court may also appoint a child’s advocate and/or a social worker to ensure that the child is adequately represented and his/her best interests safeguarded[footnoteRef:63].  [63:  Article 120 of the Civil Code.] 

The law does not specify who decides or describes what the best interests of the child would be or how this would be determined. Similarly, there are no checklists or protocols in place to determine the child’s best interests. However, the court will consider the best interests of the child to be supreme and to have priority over the interests of the parents[footnoteRef:64]. Usually several professionals such as psychologists, child advocates and social workers will be appointed to make recommendations which the court will take into account. The child would be given the opportunity to talk to these professionals[footnoteRef:65].   [64:  Information obtained through interview with stakeholder (lawyer) and court practice. ]  [65:  Information obtained through interview with stakeholder (lawyer).] 


There is no specific measure stating how the best interests of each child are separately assessed, where more than one child is involved in the same procedure or case, however, children can be assessed separately or together[footnoteRef:66]. [66:  Information obtained through interview with stakeholder (lawyer).] 

[bookmark: _Toc407962117]The child’s dignity and evolving capacity
There are no specific measures in place to ensure that the child is treated with dignity and respect. However, the spirit of the legal provisions is that the child’s dignity and welfare will be respected and be given paramount importance in civil proceedings. It is also one of the guiding principles of the Commissioner for Children that all children are to be treated with dignity, respect and fairness[footnoteRef:67]. [67:  Article 10(b) of the Commissioner for Children Act.] 

The child’s evolving capacity is addressed limitedly through statutory age limits for expressing views. For example, in case of any disagreement either spouse may apply to the competent court for its assistance and the judge will seek to bring about an amicable settlement. The judge will hear the spouses and if deemed opportune any of the children above the age of 14 years residing with the spouses[footnoteRef:68].  [68:  Article 6A of the Civil Code.] 

[bookmark: _Toc407962118]Protection from discrimination
Children are granted a general protection from discrimination through the general prohibition of discrimination in the Constitution of Malta, the European Convention Act[footnoteRef:69] and other legal instruments. There are no specific provisions on discrimination against children. Similarly, there is no special protection for more vulnerable children. These could be granted the same assistance that is available to all children through Aġenzija Appoġġ and other institutions as described in Section 2a above. [69:  Chapter 319 of the Revised Laws of Malta.] 

Children are not competent to start a legal action by themselves and therefore a curator will need to be appointed to represent the child in discrimination and other cases as described in Section 3.1 below.



[bookmark: _The_child_as][bookmark: _Toc350439424][bookmark: _Toc401222930][bookmark: _Toc401231483][bookmark: _Toc338234110][bookmark: _Toc401654871][bookmark: _Toc407962119]Child-friendly justice in civil judicial proceedings
[bookmark: _Ref260582416][bookmark: _Toc401222931][bookmark: _Toc401231484][bookmark: _Toc350439425][bookmark: _Ref225699717][bookmark: _Ref225757900][bookmark: _Ref225763794][bookmark: _Ref225924848][bookmark: _Ref227300210][bookmark: _Ref366658269][bookmark: _Ref366658284][bookmark: _Ref366658443][bookmark: _Ref366658666][bookmark: _Ref366658784][bookmark: _Ref366658818][bookmark: section31][bookmark: _Toc407962120]The child as an actor in civil judicial proceedings 
The child as a plaintiff/defendant
According to Maltese law, children cannot sue or be sued, except in the person of the parent exercising parental authority, or, in the absence of such parent, of a tutor or a curator[footnoteRef:70].  [70:  Article 781(a) of the COCP.] 


Children cannot start a legal action by themselves. A curator needs to be appointed to represent the child. The child him/herself can file an application for a curator to be appointed. A parent can represent the child as long as the parent’s interests do not conflict with the child’s. Presumably the court would always need to ascertain whether such conflict exists, irrespective of whether it does so ex officio or because the issue is raised by the child or an interested person such as a social worker.

There are exceptions to this rule: 

If the child carries on trade with the consent of the parent exercising parental authority even though the action touches matters not relating to trade, or if the said parent has expressly given his assent for the child to sue or be sued without his/her assistance; and 
For children in an action against the said parent provided the child is represented by a curator ad litem[footnoteRef:71].  [71:  Article 782 of the COCP.] 

Maltese employment law allows children over 16 years of age to work and enter into a contract of employment[footnoteRef:72]. These children can file a lawsuit in their own right if a dispute arises in connection with their employment contracts.  [72:  Subsidiary Legislation 452.92, Young Persons (Employment) Regulations, Legal Notice 440 of 2003.] 


It is also noted that a person who is subject to parental authority or to tutorship may not validly contract marriage without the consent of the person exercising such authority, or of the tutor. The court of voluntary jurisdiction, may upon good cause being shown, authorise the celebration of a marriage where the consent of the person exercising parental authority or of the tutor is not obtained. For the purposes of these proceedings the requirement to exercise the action through a parent, tutor or curator may be derogated from[footnoteRef:73]. Married children are no longer subject to parental authority and can sue or be sued in their own name without the need to appoint a curator. [73:  Article 3 of the Marriage Act.] 


The curator ad litem may be appointed by the court before which the action has been brought, or is about to be brought, upon the application of any interested person. The application for the appointment of a curator to represent a child wishing to sue may be made by any person. The court will refuse an application for the appointment of a curator if the person in respect of whom such appointment is applied for is already represented by a tutor or a curator, unless the action is against such tutor or curator[footnoteRef:74]. [74:  Article 783 of the COCP.] 


If the parent exercising parental authority, owing to absence or for other reasons, is unable or refuses to appear for the child, or is unable or refuses to give his/her assent for the child to sue, the requisite authority may be granted by the court of voluntary jurisdiction. In these cases the court of voluntary jurisdiction can grant the child a general authorisation to sue or be sued in any action which may be pending at the time, or which may thereafter be brought. The court may grant such authorisation under such conditions as it deems proper, according to circumstances[footnoteRef:75].  [75:  Articles 784 and 785 of the COCP.] 


Any judicial act performed by, or against, any person who is under disability to sue or be sued, and not duly authorised for the purpose, is null. Nullity resulting from minority may only be alleged by the child him/herself or his/her heir. Any nullity from lack of the parent’s assent, may only be alleged by the parent and only whilst the child is still subject to parental authority. The defect of nullity may be cured, if the parent exercising parental authority or the curator affirms the acts[footnoteRef:76].  [76:  Articles 787 and 788 of the COCP.] 


When a child reaches the age of 18 during the proceedings, the proceedings will continue. However, issues of maintenance and custody and access will be extinguished. As regards maintenance, it is noted that the obligation of the parents to provide maintenance continues where it is not reasonably possible for the child to maintain him/herself adequately because s/he is a student participating in full-time education, training or learning and is under the age of 23[footnoteRef:77].  [77:  Article 3B(2)(b) of the Civil Code.] 

The child as a witness
Children can participate in civil judicial proceedings as witnesses. In fact, all persons of sound mind can be admitted as witnesses, unless there are objections against their competency. There is no minimum age stated in the law and age does not constitute a ground of inadmissibility. The only requirement is that the witness understands that it is wrong to give false testimony[footnoteRef:78]. There is no provision stating that the agreement of the parent/guardian is necessary for the participation of the child in the proceedings as a witness. Nor are there special provisions for child witnesses. [78:  Articles 563 and 564 of the COCP.] 


Witnesses, including child witnesses, are examined in open court and viva voce and may not be assisted or advised by any person. Witnesses must answer any question allowed by the court and the court can compel them to do so by committing them to detention until they have sworn and answered. However, witnesses cannot be compelled to answer questions the answer to which may subject them to criminal prosecution. The court can also decide that a witness is not bound to answer a particular question on the ground that the answer might expose him/her to his/her own degradation[footnoteRef:79]. The law does not contain any statement, additional to these general rules, as to the conditions in which a child can refuse to be a witness. [79:  Articles 577 to 590 of the COCP.] 

The child in any other role 
The Civil Code grants children the right to be heard in civil judicial proceedings where the outcome has a direct impact on their present or future well-being[footnoteRef:80]. In case of any disagreement between spouses, either spouse may apply to the competent court for its assistance. After hearing the spouses and if deemed opportune any of the children above 14 years of age residing with the spouses, the judge will seek to settle the disagreement amicably. Where an amicable settlement is not obtained and the disagreement relates to the establishment or change of the matrimonial home or to other matters of fundamental importance, the judge, if expressly requested by the spouses jointly, will determine the matter him/herself by providing the solution which s/he deems most suitable in the interest of the family and family life[footnoteRef:81].  Where the children are less than 14 years old, this does not mean that they will be automatically excluded from the hearing but inclusion is at the court’s discretion[footnoteRef:82].  [80:  Farrugua R., T.M.C. Asser Instituut ‘Comparative study on enforcement procedures of family rights’, Annex 21: National Report Malta, p.12]  [81:  Article 6A of the Civil Code.]  [82:  Farrugua R., T.M.C. Asser Instituut ‘Comparative study on enforcement procedures of family rights’, Annex 21: National Report Malta, p. 12.] 


The Civil Code also states in the provisions on parental authority that where the parents disagree on matters of particular importance, they can ask the court for directions. The court will hear the parents and the children who have reached 14 years of age and make those suggestions that it deems best in the interests of the children and the unity of the family. In the case of an imminent danger of serious harm to the child either parent can take those measures that are urgent and cannot be postponed[footnoteRef:83]. [83:  Article 131 of the Civil Code.] 


In adoption proceedings, before an adoption decree is made, the court must hear the person who has the care and custody of the child to be adopted and must hear the child’s advocate and/or social worker appointed by the court to protect the best interests of the child and to secure his/her representation[footnoteRef:84]. The court must be satisfied that the decree will be for the welfare of the person to be adopted[footnoteRef:85]. [84:  Article 115(4) of the Civil Code.]  [85:  Article 119(1)(b) of the Civil Code.] 

[bookmark: _Toc407962121]Interim measures
The court can also give certain directions relating to children pending proceedings. These measures were identified with respect to separation or divorce proceedings as follows:

During separation proceedings the court may order that one party pays the other a sum (periodic payments), to maintain any of their children. This sum is to be paid if the court is satisfied that such party would according to law be liable to pay maintenance (i.e. at this stage the court makes a prima facie assessment and decides whether one would likely be liable to pay maintenance at the outcome of the separation process or not)[footnoteRef:86].  [86:  Article 25 of the Civil Code See also the Decisions pending separation process (pendente lite) at the website of Family Law (Malta). ] 

Pending the outcome of separation proceedings, the court will give directions concerning the custody of the children. The paramount consideration will be the children’s welfare[footnoteRef:87]. These directions are given by the court on its own initiative, without the requirement for one of the parties to request them. [87:  Article 47 of the Civil Code.] 

The court can suspend an action for separation where it is in the interest of the spouses and the children. In such case it will give such interim directions as circumstances may require[footnoteRef:88].  [88:  Article 58(1) of the Civil Code.] 

Where the competent civil court accepts a demand for divorce, and upon a demand of that party to whom, during the hearing of the case maintenance was due for the party or for the children, from the other party, it may order that the payment of maintenance from the other party be safeguarded through a guarantee. The guarantee will not be of an amount exceeding the amount of maintenance for five years. The court will only grant this order where there is evidence that during the hearing or prior to the start of proceedings, the party from whom the guarantee is demanded did not fulfil the obligation to pay maintenance, or where serious objective circumstances show the necessity of the guarantee[footnoteRef:89].  [89:  Article 66I(3) of the Civil Code.] 


In the case of international child abduction, the Child Abduction and Custody Act[footnoteRef:90] specifically grants the court interim powers. Where an application has been made under the Convention on the Civil Aspects of International Child Abduction, the First Hall of the Civil Court may, at any time before the application is determined, give the interim measures it thinks fit for the purpose of securing the welfare of the child concerned or of preventing changes in the circumstances relevant to the determination of the application[footnoteRef:91]. Custody decisions made by an authority in a Contracting State to the European Convention on Recognition and Enforcement of Decisions concerning Custody of Children and on the Restoration of Custody of Children are registered in the Court of Appeal. The Court of Appeal also has interim powers. It may, at any time before the application for the registration of a decision is determined, give interim directions as it thinks fit for securing the welfare of the child concerned or of preventing changes in the circumstances relevant to the determination of the application or to the determination of any subsequent application for the enforcement of the decision[footnoteRef:92]. [90:  This Act was adopted to enable Malta to ratify the Convention on the Civil Aspects of International Child Abduction (Hague Convention) and the European Convention on Recognition and Enforcement of Decisions concerning Custody of Children and on the Restoration of Custody of Children (European Convention).  ]  [91:  Article 7 of the Child Abduction and Custody Act.]  [92:  Article 21 of the Child Abduction and Custody Act. ] 

[bookmark: _Toc407962122]Child protection cases
Child protection cases can be started by the legal department of Aġenzija Appoġġ or by a private lawyer. Usually Aġenzija Appoġġ takes care of these matters and children are taken away from their home and a care order[footnoteRef:93] is issued by the Children and Young Persons Advisory Board[footnoteRef:94]. [93:  Care orders are dealt with in the Children and Young Persons (Care Orders) Act.]  [94:  Information obtained through interview with stakeholder (lawyer).] 

[bookmark: _Toc407962123]Children as interveners
Any person who shows to the satisfaction of the court that s/he is interested in a case already pending between other parties, may, on an application, be admitted to enter the proceedings, as a party to the suit at any stage. Such admission does not suspend the proceedings of the suit. A third party can also by decree of the court, at any stage of the proceedings before the judgement, be joined in any suit pending between other parties in a court of first instance, whether upon the demand of either of such parties, or without any such demand. The third party joined in the suit will be served with the application, and for all purposes will be considered as a defendant; and as such s/he shall be entitled to file any written pleading, raise any plea and avail him/herself of any other benefit which the law allows to a defendant. The claim may, according to circumstances, be allowed or disallowed in his regard, as if he were an original defendant[footnoteRef:95]. [95:  Articles 960 to 962 of the COCP.] 

The right to intervene in or join a case would need to be exercised by the parents or other legal representative of the child in accordance with the rules described above under the child as plaintiff/defendant’.
[bookmark: _Provision_of_information][bookmark: _Toc338234111][bookmark: _Toc350439426][bookmark: _Toc407962124]Provision of information
The child as a plaintiff/defendant
There do not seem to be any specific legal requirements/policies in place to ensure that children are promptly and adequately informed of their rights and obligations and that this information is provided in a child-friendly manner. Likewise, no special measures seem to exist to ensure that parents or other representatives of the child are informed of all aspects of judicial proceedings. This information is typically provided by lawyers and will therefore depend on the lawyer in question.
The general rules relating to the service of written pleadings and other acts of procedure apply also in cases involving children. This includes the procedures for the service of documents on plaintiffs or defendants containing information on the claim and the determination of the time and place of procedures. 
Written pleadings may be filed by the person pleading in a representative capacity as the parent of the children placed under his/her parental authority, or as the tutor or curator[footnoteRef:96]. Service of the written pleadings is effected by the delivery of a copy of the pleading to the person on whom the pleading is to be served or by leaving such copy at the place of residence or business or place of work or postal address of such person, with some member of his/her family or household or with some person in his/her service or his/her lawyer or person authorised to receive his mail. It is not lawful to leave such copy with any person under the age of 14 years[footnoteRef:97].  [96:  Article 180(1)(a) of the COCP.]  [97:  Article 187 of the COCP.] 

Once the written pleadings are concluded, the case is set down for pre-trial or trial hearings and must be brought to a conclusion as expeditiously as possible. At the first hearing of both the pre-trial stage and the trial stage, the court will plan in advance, after consulting with the lawyers of the parties, all the sittings to be held as well as the projected date of judgement and will also direct the parties on what evidence and submissions it expects to be made at each sitting. In general all cases must be appointed for hearing within two months[footnoteRef:98].  [98:  Article 195 of the COCP.] 

[bookmark: _Toc407962125]Remedies 
There are no specific provisions on how children are informed about their rights to remedy for possible violations of their rights, including the opportunity to have recourse to judicial or non-judicial proceedings or other interventions. In practice the lawyer or other representative of the child will provide this information. 
[bookmark: _Toc407962126]Support services
As regards ensuring that children receive information on the availability of support services (psychological, social and other) and the means of accessing such services, reference may be made to Supportline 179 and other services provided through Aġenzija Appoġġ. 
Supportline 179 is the national freephone helpline offering support, information about local social welfare services and other agencies, and a referral service to callers in times of difficulty or crisis. The primary mission of Supportline 179 is to provide, on a national level, immediate unbiased help to those seeking information, support and/or referral to social service agencies[footnoteRef:99]. [99:  Website of Supportline (last accessed on 2 May 2013).] 

Kellimni is a joint effort between SOS Malta, Aġenzija Żgħażagħ, Salesian’s of Don Bosco and Aġenzija Appoġġ, under the guidance of Child Helpline International. The service offered encompasses mainly e-mail, chat and forum online support targeting children, youths and adolescents[footnoteRef:100]. [100:  Website of Kellimni (last accessed on 2 May 2013).] 

Child-friendly material containing legal information is also made available to children through the website of the Office of the Commissioner for Children.

There are no special arrangements aimed at ensuring that the best interests of children residing in other Member States are protected.
The child witness
As regards child witnesses, these would be summoned in the same way as adult witnesses, that is, by means of a subpoena issued on the application of the party interested. The subpoena must contain an order to appear at a stated place and time, for the purpose of giving evidence, whether before the court, arbitrators, or before referees, or before one or more officers authorised by law to examine witnesses. A witness is bound to appear in court on the date and time prescribed in the subpoena provided that s/he is served with the subpoena four days before such date, which period is to run from the date of service of the subpoena. In urgent cases, the court can order any witness to appear from day to day, or from hour to hour, or even only within such interval of time as may be necessary for him/her to appear in court[footnoteRef:101]. [101:  Articles 568 to 572 of the COCP.] 

The child in any other role
No special rules for the provision of information to children who participate in the proceedings as the ‘subject’ of the dispute have been identified.
Regarding the availability of support services, the same situation applies as in the case of child plaintiffs.
[bookmark: _Toc338234112][bookmark: _Toc350439427][bookmark: _Toc407962127]Protection of the child’s private and family life 
[bookmark: _Toc407962128]General procedural rules applicable to children involved in civil judicial proceedings regardless of their role
[bookmark: _Toc407962129]Publicity of trials
There is no general provision requiring court hearings involving children to be held behind closed doors. Civil judicial proceedings are held in public and the parties can take part in proceedings by attending the sittings and by presenting written submissions. However, the court can order that a case be heard with closed doors, should decency or good morals so require. The court can also order that the case be heard with closed doors in any other case at the request of both parties, upon good reason being shown[footnoteRef:102].  [102:  Article 22 of the COCP.] 


Judgements are delivered in public. The court delivering the judgement reads out the operative part which is to be included in the concluding part of the judgement. The operative part of the judgement includes a reference to the claims or pleas which have been decided upon and every declaration intended to be conclusive or binding[footnoteRef:103].  [103:  Article 23 of the COCP.] 


However, the court of voluntary jurisdiction can proceed with closed doors[footnoteRef:104] in examining and determining applications and this is mandatory in the case of adoption proceedings. In fact, in the case of adoption proceedings, every application, decree and record connected with proceedings is secret and cannot be accessible to any person except by authorisation of the court[footnoteRef:105]. [104:  It is not specified in the law how the decision to proceed with closed doors is taken. Presumably the court can decide this either ex officio or on application of the parties.]  [105:  Article 482 of the COCP.] 

[bookmark: _Toc407962130]Protection of the data of children involved in civil judicial proceedings
The general provisions of the Data Protection Act[footnoteRef:106] (DPA) providing for the protection of individuals against the violation of their privacy by the processing of personal data, apply also to data concerning children. The DPA sets out the requirements for processing of data. These requirements apply also in the context of civil judicial proceedings and the processing of information related to parties to a case. The controller of personal data[footnoteRef:107] must inter alia ensure that personal data is processed fairly and lawfully and in accordance with good practice. Data can only be collected for specific, explicitly stated and legitimate purposes and no more personal data than is necessary for the given purpose must be processed. Personal data cannot be kept for a period longer than necessary for the purposes for which they are processed[footnoteRef:108]. [106:  Chapter 440 of the Revised Laws of Malta.]  [107:  Defined by Article 2 of the Data Protection Act as a person who alone or jointly with others determines the purposes and means of the processing of personal data.]  [108:  Article 7 of the Data Protection Act.] 


The DPA also sets out the criteria for the processing of personal data. Personal data may be processed only if, inter alia, the person to whom the personal data relates (data subject) has given his/her consent or processing is necessary for the performance of a contract to which the data subject is a party or processing is necessary for compliance with a legal obligation to which the controller is subject or in order to protect the vital interests of the data subject[footnoteRef:109]. The law does not contain specific provisions on children so it is not clear whether in such cases the parents would have to give consent in relation to the processing of data regarding their children. [109:  Article 9 of the Data Protection Act.] 


In addition, regulations adopted under the DPA, namely, the Processing of Personal Data (Protection of Minors) Regulations[footnoteRef:110] contain some general rules on the processing of personal data aimed at the protection of children. Where any information is derived by any teacher, member of a school administration, or any other person acting in the place of the parents or in a professional capacity in relation to a child, such information may be processed by any of these persons if such processing is in the best interests of the child. Where personal data is being processed, the consent of the parents or other legal guardian of the child will not be required if this may be prejudicial to the best interests of the child. In such a case, the parent or other legal guardian will not have access to any personal data held in relation to such child[footnoteRef:111]. This would apply also in relation to information obtained by persons acting in a professional capacity in civil judicial proceedings. [110:  Subsidiary Legislation 440.04, Legal Notice 125 of 2004.]  [111:  Regulation 2 of the Processing of Personal Data (Protection of Minors) Regulations.] 


The remedy for violations of privacy rights is compensation for damages. The data subject can exercise an action for damages against the controller who processes data in contravention of the DPA or regulations made under it[footnoteRef:112]. Children would not exercise this action in their own right, it would need to be exercised on their behalf by the parents or other legal representative. [112:  Article 46 of the Data Protection Act.] 

[bookmark: _Toc407962131]Protection of children’s data in the media
As regards information or personal data in the media, reference may be made to the Code of Journalistic Ethics which contains a specific provision on the reporting of court procedures. The Code was adopted by the Malta Press Club in 2000 on the basis that it was deemed essential that all those engaged in the dissemination of information through various channels of communication should regulate their own behaviour. It was published for the guidance and discipline of those engaged directly or indirectly in that activity and that profession[footnoteRef:113]. The Code states that any publication involving the naming of children is prohibited. All reports of court proceedings must be strictly factual and a clear distinction should be made and explained between the facts and the expression of opinion. Once it is decided to report on any matter connected with judicial proceedings, that reporting must be complete, that is, both the beginning and the conclusion of those proceedings must be given and treated with the same prominence[footnoteRef:114]. The Code also contains a general provision on children which states that journalists are obliged to respect children. Except in matters connected with sports, no child is to be interviewed unless the consent of his parents, guardian or tutor is obtained[footnoteRef:115]. Whenever, after due process the Press Ethics Commission finds that a journalist has violated one or more of the rules of the Code, it may impose one or more of the following sanctions in accordance with the gravity of the offence: disapproval, censure or grave censure. In appropriate cases, the decision may be given whatever publicity the Commission deems fit. In all cases, the Commission also communicates its decision to the Organizational Head of the journalist concerned[footnoteRef:116]. [113:  Section 1 of the Code of Journalistic Ethics.]  [114:  Sections 6 to 8 of the Code of Journalistic Ethics.]  [115:  Section 11 of the Code of Journalistic Ethics.]  [116:  Section 12 of the Code of Journalistic Ethics.] 

The child as a plaintiff/defendant/witness
The general rules indicated above apply.

The child in any other role
The Civil Code contains a relevant provision in the context of adoption proceedings. Unless authorised by the court, no person can publish or cause to be published in any newspaper, periodical, any other printed matter or by means of broadcasting or television, public exhibition or by any other means or medium, anything related to an application for the adoption of a child or to adoption proceedings. This includes: the name of the applicant/s; the name of the person who is or will be adopted; the name of the father, mother, curator or tutor of the child who is or will be adopted; or any matter likely to enable the identification of any of these persons. Failure to comply with this prohibition constitutes an offence liable to imprisonment and/or a fine[footnoteRef:117]. [117:  Article 128A(2) and (3) of the Civil Code. ] 


Professionals involved with children would typically be bound by confidentiality. Furthermore, in family law cases the names of the parties are not made public and are cited as A v B in order to protect privacy[footnoteRef:118]. In addition, before assuming the functions of their office the mediators and children’s advocates must take an oath to discharge the duties of their office faithfully and impartially and not to divulge any information which may come to their knowledge through the performance of their duties[footnoteRef:119].  [118:  Information obtained through interview with stakeholder (lawyer).]  [119:  Regulation 3(4) of The Civil Court (Family Section), The First Hall of the Civil Court and The Court of Magistrates (Gozo) (Superior Jurisdiction) (Family Section) Regulations.] 


The Commissioner for Children and its staff are also bound by secrecy in respect of all personal matters that come to their knowledge in the exercise of their powers and the carrying out of their duties and functions. The only exception to the non-disclosure of information is in cases where this is necessary for an investigation, or prosecutions for an offence against a child[footnoteRef:120]. [120:  Article 13 of the Commissioner for Children Act.] 


[bookmark: _Toc346714785][bookmark: _Toc346714786][bookmark: _Toc346714787][bookmark: _Toc338234113]No further measures were identified. 
[bookmark: _Protection_from_harm][bookmark: _Toc350439428][bookmark: _Toc407962132]Protection from harm and ensuring a child-friendly process 
The child as a plaintiff/defendant
Legal requirements/policies aimed at ensuring that the burden and hardship of being involved in civil judicial proceedings is minimised and that the child is supported throughout the process are minimal. 
[bookmark: _Toc407962133]Court delays
Cases involving children would not seem to be fast tracked or prioritised. 
As a general rule, the date and time for the hearing must be determined at least two months prior to the date fixed for the hearing, provided that the court may decide, either where it deems appropriate or after consultation with the lawyers of the parties or in any other case where the case is to be heard with urgency, to fix an earlier date. Where such date and time has been fixed, no adjournment of the hearing will be granted except for grave and exceptional reasons. In cases which are to be heard with urgency the period of two months will not apply.  In addition, where a case has been pending before a particular court for three or more years, any party to the case may, personally, and without the need of representation by any lawyer, present an application to the Chief Justice requesting that, for the simple reason that the case has taken so long, the presiding judge be changed. The decision of the Chief Justice is taken in camera and is final and conclusive. The same procedure is available where a case has been pending for judgement before a particular court for 18 months or more. The court can decide a case on the day fixed for first hearing where the claim is not contested or the court is satisfied that the plaintiff has no claim or the defendant has no valid defence[footnoteRef:121]. [121:  Article 195 of the COCP.] 

[bookmark: _Toc407962134]Child-friendly premises and measures
Legal requirements/policies in place to ensure that the premises and places where children are involved in proceedings are non-intimidating and child-friendly are very limited. 
No measures aimed at ensuring that a child is interviewed/gives testimony in a child-friendly environment were identified. Similarly, Malta has not adopted any policies to ensure that court sessions and other actions during the civil procedure are adapted to the child’s pace and attention span and to any communication difficulties the child may have. 
Whilst certain measures are in place for children involved in criminal proceedings, such as video conferencing and prohibition of the presence of the press and the public, no such general measures or prohibitions were identified with respect to civil proceedings involving children. Similarly, no rules are in place to protect children involved in civil judicial proceedings from images and information that can be harmful to their welfare. However, the court of voluntary jurisdiction can proceed with closed doors in examining and determining applications and this is mandatory in the case of adoption proceedings. In fact, in the case of adoption proceedings, every application, decree and record connected with proceedings is secret and cannot be accessible to any person except by authorisation of the court[footnoteRef:122]. [122:  Article 482 of the COCP.] 

[bookmark: _Toc407962135]Protection, treatment and restraining orders[footnoteRef:123] [123:  For an overview of these orders see the presentation of Protection, Restraining and Treatment Orders at the website of Family Law (Malta). ] 

In cases involving domestic violence, the court may, on an application of one of the parties or on its own motion in order to protect the best interests of the child or children, issue a protection order or treatment order[footnoteRef:124]. The objective of a protection order[footnoteRef:125] is to provide safety for the injured party from the aggressor while the alleged offender is tried for an offence. In particular the court may: [124:  Article 39 of the Civil Code. The provisions of Articles 412C and 412D of the Criminal Code (Chapter 9 of the Revised Laws of Malta) apply to orders issued under this provision.]  [125:  Article 412C of the Criminal Code.] 


prohibit or restrict the accused from approaching or following the movements of the injured person or any other individual specified in the order; or
prohibit or restrict access by the accused, for up to six months or until final judgement, to premises in which the injured person, or any other individual specified in the order, lives, works or frequents even if the accused has a legal interest in those premises; or
prohibit the accused from contacting the injured person or any other individual specified in the order.

Before making the order the court must, amongst other things, take into account the welfare of any children who may be affected by the order. The law identifies this as a matter of particular importance.

A person against whom a protection order has been issued can contest the order. Moreover the order may be challenged by any person mentioned in the order (e.g. the victim’s parents). Persons affected by the order may apply to the court at any time to revoke, extend or vary the order. 

The court may also give a treatment order to help the offender rehabilitate him/herself. This may be ordered by the court or may be voluntarily entered into by the accused. Treatment is usually given with the aggressor’s consent, however if the person is convicted of an offence the treatment order may be made without the accused person's consent[footnoteRef:126]. [126:  Article 412D of the Criminal Code.] 


Finally, the court can also issue a restraining order. This is aimed at protecting the victim after the accused is found guilty of an offence. While the objective of the protection order is to protect the victim during trial, the objective of a restraining order is to protect the victim after trial. The court can place the same conditions in a restraining order as it can in the protection order[footnoteRef:127]. [127:  Article 382A of the Criminal Code.] 

The child as a witness
Regarding the protection of child witnesses from harm and the existence of a child-friendly environment, the same situation as in the case of child plaintiffs/defendants applies.
The child in any other role
As stated above, cases involving children are not fast-tracked or prioritised. However, in practice family law cases (which often involve children) are seen as urgent of their very nature. 

In Malta, child-friendly measures are typically limited to the family law area. Even though there are few measures to ensure that the impact of the civil judicial proceedings on children is minimised and that children receive adequate support, in practice, the court will try to minimise exposure of the child to different psychologists and to legal proceedings[footnoteRef:128].  [128:  Information obtained through interview with stakeholder (lawyer).] 

The Civil Court (Family Section) is in a separate building to the other courts and lawyers do not wear their formal gowns in sittings in this court. This could be seen to make the environment less intimidating to some extent. 
As regards psychological, practical and other support provided to the child to cope with proceedings, this can be made available through Aġenzija Appoġġ and the children’s advocates. Children can access the services of Aġenzija Appoġġ in their own right. Aġenzija Appoġġ can also provide support after the judgement, particularly though supervised access visits, that is, supervised contact between children and non-custodial parents and other members of their family. This helps to provide a safe, beneficial and child focused contact, where the child can maintain a relationship with his/her family. Supervised access visits are offered to children who are under a care order, to children whose parents are undergoing separation and also cases on a voluntary basis[footnoteRef:129]. [129:  Website of the Children & Young Persons' Support Services (last accessed on 6 May 2013).] 

Regarding the imposition of interim measures to protect the child from harm, the court can give certain directions relating to children pending the outcome of separation or divorce proceedings. These typically relate to the care and custody of the children and to maintenance issues as described in Section 2 above.  
[bookmark: _Protecting_the_child][bookmark: _Toc338234114][bookmark: _Toc350439429][bookmark: _Toc407962136]Protecting the child during interviews and when giving testimony 
[bookmark: _Toc407962137]General procedural rules applicable to children involved in civil judicial proceedings regardless of their role
There do not seem to be any special legal requirements/policies in place in relation to how a child is interviewed or gives testimony.

As with adult witnesses, children cannot be compelled to answer questions the answer to which may subject them to criminal prosecution. The court also has the discretion to decide that a witness, including a child witness, is not bound to answer a particular question on the ground that the answer might expose him/her to his/her own degradation[footnoteRef:130]. Child witnesses must take an oath before they are examined[footnoteRef:131]. The same applies where the person giving testimony is also a party to the case. [130:  Articles 589 and 590 of the COCP.]  [131:  Article 577(3) of the COCP.] 


The same provisions on the admissibility of information/evidence in court that apply to adults, apply to children. There are no special legal measures to ensure that the special needs of children and their age and maturity are taken into account while gathering information/evidence.

There are no legal provisions requiring that children receive assistance and are prepared for or supported when attending proceedings such as interviews, court sessions, etc. In practice, children will typically be accompanied by the parent/s or other person charged with their care. It will depend on the circumstances of each case whether the child will be heard alone or in the presence of the parent/s. Similarly, as mentioned in Section 3.5, there are no rules aimed at ensuring that the number of interviews is as limited as possible and that their length is adapted to the child’s age and attention span. It will be up to the professionals involved to carry out interviews in a child-friendly manner. 
The child as a plaintiff/defendant
The general rules indicated above apply.
The child as a witness
The general rules indicated above apply.
The child in any other role
The general rules indicated above apply.
[bookmark: _Toc338234115][bookmark: _Toc338234116][bookmark: _Toc350439430][bookmark: _Toc407962138]Right to be heard and to participate in civil judicial proceedings 
[bookmark: _Toc407962139]General procedural rules applicable to children involved in civil judicial proceedings regardless of their role
It is not clear how, when and by whom children are given the necessary information and explanations about the consequences of participating in civil judicial proceedings and expressing their views or opinions. Similarly, no communication techniques aimed at taking into account the maturity of the child and ensuring that the child understands proceedings, decisions and rulings were identified. In fact, the child’s right to be heard (especially as plaintiff or defendant) in civil judicial proceedings seems to be rather limited[footnoteRef:132]. Lawyers are involved if they are engaged by the children and/or by their parents. The draft National Children’s Policy recognises that a person, ideally a child advocate, representing the rights of the child should be present in civil judicial proceedings. Social workers and child advocates should work together to safeguard the social, emotional and civic rights of the child[footnoteRef:133]. The Policy also recommends that specific guidelines on the practices of the child advocate in court cases are established, that more investment is put into recruiting child advocates, and that children be given the right to ask, in their own discretion, to be represented by an advocate. This right should not be restricted by age[footnoteRef:134].  [132:  The law does not specifically provide for the child’s right to be heard by the judge although s/he can be represented as explained in Section 3.1.]  [133:  Draft National Children’s Policy, p.47.]  [134:  Draft National Children’s Policy, p.48.] 

The child as a plaintiff
With reference to the participation of child plaintiffs in civil judicial proceedings, the rules described under Section 3.1 apply. The steps taken to remove the obstacles children may face when accessing courts in relation to the costs of the proceedings or lack of legal advice are examined in Section 3.7.

It is noted that Maltese law provides special rules on limitation periods for children. As a general rule, prescription does not run against children[footnoteRef:135]. Specific provisions state when limitation periods start to run in specific cases. Persons over 18 years of age can bring cases about violations of their rights that occurred when they were children as long as the action is not prescribed. [135:  Article 2124(1) of the Civil Code.] 


Some specific provisions were identified in relation to prescription where children are involved in succession cases and actions against tutors:

The action for demanding an inheritance, or a legacy, or the reserved portion, whether in testate or in intestate successions, lapses on the expiration of 10 years from the day of the opening of the succession. However, with regard to children, the action does not lapse except on the expiration of one year from the day on which they turn 18 years of age[footnoteRef:136]. [136:  Article 845 of the Civil Code.] 

Children will not be deemed to have forfeited the benefit of inventory except on the expiration of one year from the day on which they reach 18 years of age[footnoteRef:137]. [137:  Article 885 of the Civil Code.] 

All actions competent to the child against the tutor, or competent to the tutor against the child, relating to the tutorship are barred by the lapse of 5 years. The 5 years start to run from the day on which the child turns 18 years of age[footnoteRef:138]. [138:  Article 186 of the Civil Code.] 

The child as a defendant
The general rules as indicated above apply. With respect to the participation of child defendants in civil judicial proceedings, please see Section 3.1. 
The child as a witness
The general rules as indicated above apply. With respect to the participation of children as witnesses in civil judicial proceedings, please see Section 3.1. 
The child in any other role
[bookmark: _Toc407962140]Family law proceedings
Children can appear as witnesses and be heard in the Civil Court (Family Section) with respect to matters that affect them. However, as highlighted in the draft National Children’s Policy, although the Convention on the Rights of the Child expressly states that children have the right to be heard in matters concerning them, Maltese law does not allow children involved with the justice system to ask to be represented by a child advocate. Instead they have to rely on the goodwill of adults, namely judges, parents or mediators involved in the particular case. Therefore, the law does not contain a provision that entitles children to access legal representation independently. Currently, it is only in issues concerning parental authority and decisions affecting the best interests of the child, that the Civil Court is compelled to hear children if they have reached the age of 14[footnoteRef:139] (see Section 3.1 ‘the child in any other role’). This provision grants the child the right to participation. However, the right to participate in matters concerning them is not bestowed to all children, irrespective of age.  [139:  Draft National Children’s Policy, p.47.] 

The Commissioner for Children publicly endorsed the proposal made by the Minister for Education, Employment and Family, to create a legal mechanism whereby children would be automatically heard in divorce or separation cases rather than leaving this to the discretion of the presiding judge, mediator or a request by the parents. The Commissioner also called for a more age appropriate and child-friendly manner by which children are heard in court[footnoteRef:140]. [140:  Office of the Commissioner for Children, Annual Report 2011, p.26.] 

[bookmark: _Toc407962141]Adoption proceedings
The legislation on adoption addresses the situation related to children’s legal representation, where provision is made, enabling children who are 11 years and over to be represented by a child advocate. The right to representation can also be conferred to the social worker[footnoteRef:141]. [141:  Draft National Children’s Policy, p.47.] 


Before an adoption decree is made, the court must hear the person who has the care and custody of the child to be adopted and must hear the child’s advocate and/or social worker appointed by the court to protect the best interests of the child and to secure his/her representation[footnoteRef:142]. The court must be satisfied that the adoption decree will be for the welfare of the person to be adopted[footnoteRef:143]. In determining this, the court has to consider the wishes of the person to be adopted, having regard to his/her age and understanding and to his/her parents’ religious persuasion[footnoteRef:144]. If the child has attained 11 years of age and if it is in the child’s best interest, the court may authorise an agreement of open adoption whereby the parents and/or natural family maintain contact with the child[footnoteRef:145].  [142:  Article 115(4) of the Civil Code.]  [143:  Article 119(1)(b) of the Civil Code.]  [144:  Article 119(2) of the Civil Code.]  [145:  Article 119(4) of the Civil Code.] 


The court will appoint a special curator of the person to be adopted with the duty of safeguarding his/her interests before the court. The court may also (on its own motion or on the application of an interested person, including the child to be adopted), appoint a children’s advocate and/or a social worker to ensure that the child is adequately represented and his/her best interests safeguarded[footnoteRef:146]. The person who may be appointed by the court as special curator must be at least 35 years old and must be, by reason of experience or office, a fit and proper person to act as a curator[footnoteRef:147]. [146:  Article 120 of the Civil Code. ]  [147:  Regulation 2(e) of the Adoption Regulations, Legal Notice 15 of 1995, Subsidiary Legislation 16.04.] 

[bookmark: _Toc346714791][bookmark: _Toc346714792][bookmark: _Toc346714946][bookmark: _Toc338234117][bookmark: _Right_to_legal][bookmark: _Toc338234118][bookmark: _Toc350439431][bookmark: _Toc407962142]Right to legal counsel, legal assistance and representation 
The child as a plaintiff/defendant
[bookmark: _Toc407962143]Children’s procedural capacity and capacity to communicate with the court
There are no provisions in place to ensure that children are considered as fully-fledged clients with their own rights. Since children are not parties to civil judicial proceedings in their own right, they cannot choose their lawyer or waive the right to legal representation. However, they can participate in civil judicial proceedings through their parents, tutor or curator to whom the general procedural rights apply. 

As a general rule, the parties, either personally or through their lawyer have the right to make their submissions in writing or orally as the court may decide, by the plaintiff submitting his case and the defendant making his answer. When the trial of the case is closed, no further evidence will be allowed, except for just cause and by leave of the court. The court is empowered to rule out from the oral pleading all matters which, in its opinion, may be calculated to cause useless delay, or consists in repetition, or is irrelevant or extraneous to the case. Where the parties are assisted by a lawyer, they can only make submissions through their lawyer, unless the court grants permission. The court may order the party who is not assisted by a lawyer to engage one if, in its opinion, the party is unable adequately to plead the case. If such party fails to engage a lawyer, the court will appoint an official curator selected according to the turn on the rota. If the party refuses to give the necessary information to the appointed lawyer, the court may dispose of the case after hearing such evidence as it considers necessary[footnoteRef:148].  [148:  Articles 204 and 205 of the COCP.] 


[bookmark: _Toc407962144]Curators and children’s advocates
The court can appoint curators to appear in and defend proceedings in any of the superior courts in the interest of any child not legally represented[footnoteRef:149]. The curators are appointed by the competent court on a demand made by an application filed together with the act whereby the action is commenced. Curators may also be appointed on an application during the course of proceedings or even on a verbal demand made during the hearing of the suit, where the appointment of curators becomes necessary after the commencement of the suit[footnoteRef:150]. The curators are bound to use their best diligence for the benefit of the interest which they represent. Their duties include: (a) to fully inquire as to the rights of persons they represent and to identify these rights; (b) to take the measures necessary to safeguard these rights; (c) to contact at once the persons they represent; (d) to inform persons they represent of any judicial act and of its contents; (e) to obtain the necessary information to defend the interests of persons they represent; (f) to continue looking after the interests of persons they represent with regard to pending matters although the period of appointment may have expired; and (g) to keep the court regularly informed of all actions taken in the execution of their duties. The curators are liable for damages and interest occasioned by their negligence[footnoteRef:151]. In the Court of Magistrates (Malta) and in the Court of Magistrates (Gozo) in its inferior jurisdiction, curators are appointed on the party’s verbal demand[footnoteRef:152]. [149:  Article 929(a) of the COCP.]  [150:  Article 930 of the COCP.]  [151:  Article 936 of the COCP.]  [152:  Article 940 of the COCP.] 

[bookmark: _Toc407962145]Conflicting interests
In case of conflicting interests between the children or between the children and either parent, the competent court must appoint one or more special curators. It is lawful for either parent to decline to represent any of his/her children against another or against the other parent[footnoteRef:153]. The same applies in case of conflicting interests between children subject to the same tutors, or between them and the tutors[footnoteRef:154]. [153:  Article 139 of the Civil Code.]  [154:  Article 162 of the Civil Code.] 

[bookmark: _Toc407962146]Legal aid
The Minister responsible for justice nominates panels of lawyers and other experts to perform the duties of curators, advocates or legal procurators ex officio and experts in the Courts of Malta and Gozo[footnoteRef:155]. Where either both parties or the party at whose request their selection was made have or has been admitted to sue or defend with the benefit of legal aid, or to be a party to proceedings or continue such proceedings with such benefit, the curators will give their services gratuitously, saving their right to the remuneration expressly allowed to them by the COCP out of the amount or property recovered[footnoteRef:156]. For legal aid to be granted, the applicant must confirm on oath that s/he has reasonable grounds being a party to proceedings and that s/he does not possess property the net value[footnoteRef:157] of which amounts to, or exceeds, EUR 6,988.12, not including everyday household items that are necessary for the use by applicant and his/her family, and that his/her yearly income is not more than the national minimum wage[footnoteRef:158]. Persons benefitting from legal aid are exempt from the payment of all fees[footnoteRef:159]. In the case of child parties, the relevant application is submitted by the child’s parents; the property taken into account for the award of legal aid is that of the family rather than the child’s personal assets. [155:  Article 89(1) of the COCP.]  [156:  Article 95 of the COCP.]  [157:  In calculating the net value, no account is taken of the principal residence of the applicant or of any other property, immovable or movable, which forms the subject matter of court proceedings.]  [158:  Article 912 of the COCP.]  [159:  Article 920 of the COCP.] 

The child as a witness
Child witnesses are not represented by a lawyer in civil judicial proceedings they take part in and, thus, do not have the right to legal aid.
The child in any other role
More specific legal requirements aimed at ensuring that a child is represented in civil judicial proceedings belong primarily to the family law field. In particular, in divorce and separation cases, the court may on its own initiative or on the request of either of the spouses appoint a children’s advocate to represent the interests of the children under 18 years of age and hear them where it considers it to be in their best interest to do so[footnoteRef:160].  [160:  Article 66I(2) of the Civil Code.] 


Special measures also exist in relation to adoption proceedings. Upon an application for an adoption decree of a person to be adopted, the court must appoint a special curator of the person to be adopted with the duty of safeguarding his/her interests. In addition, the court may on its own motion or on the application of an interested person, including the child to be adopted, appoint a children’s advocate and/or a social worker to ensure that the child is adequately represented and his/her best interests safeguarded[footnoteRef:161]. [161:  Article 120 of the Civil Code.] 


[bookmark: _Toc350439432][bookmark: _Toc338234124]However, in other cases where they have an interest in the outcome of the case, children have to rely on the goodwill of adults, namely judges, parents or mediators involved in the particular case. The present law does not have a provision entitling the child to access legal representation independently[footnoteRef:162]. [162:  Draft National Children’s Policy, p.47. ] 

[bookmark: _Alternatives_to_judicial][bookmark: _Toc407962147]Alternatives to judicial proceedings 
The child as a plaintiff/defendant
Alternatives to judicial proceedings such as conciliation, mediation and arbitration exist under Maltese law. These are not directly relevant to children in that they would not typically be parties to such alternative proceedings in their own right but would rather act through their parents/guardians. Therefore no measures were identified relating to how children are informed and consulted on the availability of alternative procedures, how children participate in these alternative dispute resolution mechanisms and other related matters. As regards the general rules, mediation is regulated by the Mediation Act[footnoteRef:163] which allows mediation in disputes involving civil, family, social, commercial and industrial matters and arbitration is regulated by the Arbitration Act[footnoteRef:164]. Cases brought before a court of civil jurisdiction in Malta may be submitted at the request of all the parties for determination by arbitration, under the provisions of the Arbitration Act[footnoteRef:165]. No provisions have been identified regulating the actions a child can take if he/she disagrees with the way his/her parents represented him/her in any alternative dispute resolution mechanisms. [163:  Chapter 474 of the Revised Laws of Malta.]  [164:  Chapter 387 of the Revised Laws of Malta.]  [165:  Article 968 of the COCP.] 

The child as a witness
Maltese legislation does contain any provisions on whether and how child witnesses can participate in alternative dispute resolution mechanisms.
The child in any other role
In the context of alternative dispute resolution mechanisms, reference may be made to the compulsory mediation before starting a court proceeding in family law matters as this also aims at protecting the interests of children[footnoteRef:166].  [166:  Compulsory mediation before specially trained mediators was introduced as part of the set up of the Family Section of the Civil Court.] 


Parties wishing to initiate a suit for personal separation or divorce must first demand authority to proceed from the Civil Court (Family Section). Before granting authority to proceed the Court will summon the parties to appear before a mediator appointed by it or with the mutual consent of the parties. Where the Court deems it expedient so to do, either on its own motion, or at the request of the mediator or of either of the spouses, it may appoint a children’s advocate to represent the interests of any children under 18 years of age of the parties. The mediator will hear the parties and attempt to reconcile them. The mediator may in camera hear the parties separately or together, in the presence of their lawyers, and may also hear any children of the spouses who are below 18 years of age, the children’s advocate, if any, and the lawyers of the parties. Where the parties have not reconciled, but have agreed to enter into a deed of personal separation by mutual consent or to file a joint application for divorce, the mediator will transmit to the judge a draft of the deed of personal separation or of the divorce agreement, together with any comments by the lawyers of the parties, the children’s advocate, if any, and his/her views, for the grant of the authorisation by the judge. The judge will give authorisation by decree in camera, but may first hear the parties, the children or their lawyers. During the mediation period the parties may jointly request the Court to appoint a judicial assistant to receive evidence intended to facilitate the proceedings before the mediator. The judge must decree on any such demand in camera, after hearing, if deemed fit, the spouses, the children, and/or their lawyers[footnoteRef:167]. [167:  Regulation 4 of The Civil Court (Family Section), The First Hall of the Civil Court and The Court of Magistrates (Gozo) (Superior Jurisdiction) (Family Section) Regulations.] 


In the case of consensual separation where the spouses agree to enter into a deed of personal separation by mutual consent otherwise than through the mediation of a mediator, they must file a note in the Civil Court (Family Section) together with a draft of the deed. Upon receipt of the note the Court will refer the matter to a mediator. The mediator must examine the draft deed and if s/he deems fit, hear the parties in the presence of their legal counsel and if appropriate any children of the spouses who are below 18 years of age. The mediator may also request the Court to appoint a children’s advocate. Within one month the mediator must send back the note to the Court together with advice. Upon the receipt of the advice, the Court will after hearing, if it deems fit the spouses or any of their children, proceed to give its decree approving, amending or rejecting the draft deed[footnoteRef:168]. [168:  Regulation 6 of The Civil Court (Family Section), The First Hall of the Civil Court and The Court of Magistrates (Gozo) (Superior Jurisdiction) (Family Section) Regulations. Arbitration Act, Chapter 387 of the Revised Laws of Malta.] 


Where the Court has authorised a spouse to proceed with a suit for personal separation or divorce, either party may initiate proceedings within two months or such longer period as the Court may, for grave reason, grant. Upon such case being initiated and upon the close of the written proceedings, the Court must appoint a children’s advocate where in its opinion this is required in the interests of any children under 18 years of age of the spouses, and will proceed with the pre-trial stage of the case. After the close of the pre-trial stage the judge must fix the date for the trial where the lawyers for the spouses and any appointed children’s advocates must make their submissions and counter submissions and the Court will give judgement on all points at issue. The Court may also at any stage encourage the parties to enter into an arbitration agreement as provided for in the Arbitration Act[footnoteRef:169]. [169:  Regulation 7 of The Civil Court (Family Section), The First Hall of the Civil Court and The Court of Magistrates (Gozo) (Superior Jurisdiction) (Family Section) Regulations.] 


The above applies also where a person wants to proceed before the Court in connection with disputes between parties, whether married or not, concerning the custody and maintenance of, or visitation rights to their children[footnoteRef:170]. [170:  Regulations 9 and 10 of The Civil Court (Family Section), The First Hall of the Civil Court and The Court of Magistrates (Gozo) (Superior Jurisdiction) (Family Section) Regulations.] 


Where a demand for divorce is made to the Court by one or both of the spouses, and where the spouses are not separated by means of a contract or a judgement, before granting leave to the spouses to proceed for divorce, the Court will summon them to appear before a mediator, for the purpose of attempting reconciliation. Where that reconciliation is not achieved, and where the spouses have not already agreed on the terms of the divorce, the mediator will help the parties to conclude the divorce on the basis of an agreement. This agreement will be made on some or all of the following: the care and custody of the children; the access of the parties to the children; the maintenance of the spouses or of one of them and of each child, etc.[footnoteRef:171] [171:  Article 66I(1) of the Civil Code.] 

[bookmark: _Toc350439433][bookmark: _Toc407962148]Remedies or compensation for violation of rights and failure to act 
The child as a plaintiff/defendant
There are no special provisions stating how a child can access any complaint, legal appeal or judicial review mechanisms. The general procedural rules that apply to adults apply also to children. Children would have to exercise their right through the parent, tutor or curator (see Section 3.1). An appeal must be entered by means of an application filed in the registry of the Court of Appeal within 20 days from the date of the judgement[footnoteRef:172].  [172:  Article 226(1) of the COCP.] 


As regards the right to participate in civil judicial proceedings, the Maltese judicial system provides for a special provision on limitation periods whereby prescription does not run against children[footnoteRef:173].  [173:  Article 2124(1) of the Civil Code.] 


As a general rule, a child cannot access such mechanisms in his/her own right but only through the parent or legal representative. No measures stating that the child’s consent must be obtained in order to make submissions instead of the child or to appeal, were identified.

There is no specific support provided to the child in order to access such mechanisms except for any support that may be offered by the social welfare services or other professionals in the field.

The actions the court or the child can take if there is a conflict of interests with his/her parents’ interests are described in Section 3.7 above.

An appeal may be entered not only by the contending parties but also by any person interested[footnoteRef:174]. It would therefore seem that a child care authority could in principle appeal against certain court decisions involving children. [174:  Article 236 of the COCP.] 


No rules have been identified on the right of the child to seek compensation if his/her rights have been violated during the civil judicial proceedings.
The child as a witness
Child witnesses cannot challenge court judgements; therefore, no relevant provisions have been identified.
The child in any other role
As regards children’s right to be heard in case of disagreement between the spouses as described in Section 3.1 and the possibility for the judge, if expressly requested by the spouses jointly, to determine the matter by providing the solution which s/he deems most suitable in the interest of the family and family life, the pronouncement of the judge cannot be appealed from[footnoteRef:175].   [175:  Article 6A of the Civil Code.] 

[bookmark: _Toc346714798][bookmark: _Toc346714799][bookmark: _Toc350439434][bookmark: _Toc407962149]Legal costs 
The child as a plaintiff/defendant
There are no legal measures specifically dealing with legal costs in cases involving children. The child plaintiff or defendant would be represented for all purposes by the parents or curator and costs would be awarded according to the general rules.

Every judgement must award costs. The court can however order that the costs are not taxed as between party and party when each party is cast in some of the points at issue, or when the matter at issue involves difficult points of law, or where there is any other good cause[footnoteRef:176]. This is typical in family law cases[footnoteRef:177]. Section 3.7 discusses the legal aid available to child plaintiffs/defendants. [176:  Article 223 of the COCP.]  [177:  Information obtained through interview with stakeholder (lawyer).] 


It is also noted that where a tutor or curator has in a case acted to the prejudice of his administration, the court may, in the same judgement, without the necessity of separate proceedings, condemn the tutor or curator to pay personally and without any right to reimbursement costs as well as damages and interest according to law, saving any other penalties to which s/he may be liable[footnoteRef:178].   [178:  Article 225 COCP.] 

The child as a witness/in any other role
No relevant rules have been identified for child witnesses and children in other roles.
[bookmark: _Toc350439435][bookmark: _Toc407962150]Enforcement of civil court judgements
The child as a plaintiff/defendant
Decisions involving children as plaintiffs or defendants are enforced in the same way as decisions involving adults as plaintiffs or defendants. Presumably the child will be informed about the decision of the court and the enforcement of such decision through his/her lawyer or other representative. Judgements of the courts of Malta are executive titles[footnoteRef:179] and the COCP rules apply with respect to their enforceability. There are no measures in place to ensure that decisions which concern children specifically are directly or immediately enforceable. However it is relevant to note that some judgements may be enforced after the lapse of 24 hours from delivery, including judgements ordering the supply of maintenance[footnoteRef:180]. Any other definitive judgement which condemns a debtor to pay a liquidated sum, or to deliver up or surrender a specific thing, or to perform or fulfil a specific act or obligation, may be enforced after two days from the day of its delivery[footnoteRef:181]. Nevertheless, in urgent cases, the court may order the enforcement of any judgement even before the expiration of these times. The order for such enforcement may be made in the judgement itself[footnoteRef:182].  [179:  Article 253(a) of the COCP.]  [180:  Article 255(c) of the COCP.]  [181:  Article 256(1) of the COCP.]  [182:  Article 257 of the COCP.] 


There are no established procedures regarding how the child’s lawyer or legal representative communicate and explain the given decision or judgement to the child. There are no requirements at law that the language used should be adapted to the child’s level of understanding. 
 
As described in Section 3.4, in cases involving domestic violence, the court may issue a protection order or a restraining order in order to protect the best interests of the child or children[footnoteRef:183]. The objective of a protection order[footnoteRef:184] is to provide safety for the injured party from the aggressor while the alleged offender is being tried for an offence. Restraining orders on the other hand, are aimed at protecting the victim after the accused is found guilty of an offence. While the objective of the protection order is to protect the victim during trial, the objective of a restraining order is to protect the victim after trial[footnoteRef:185]. [183:  Article 39 of the Civil Code. The provisions of Articles 412C and 412D of the Criminal Code (apply to orders issued under this provision.]  [184:  Article 412C of the Criminal Code.]  [185:  Article 382A of the Criminal Code.] 


In the case of decisions issued against a child defendant, enforcement will take place against the person who is in charge of the child. Any person in charge of a child is liable for any damage caused by the child if s/he fails to exercise the care of a bonus paterfamilias in order to prevent the act[footnoteRef:186]. Persons with a mental disorder or other condition, which renders them incapable of managing their own affairs, children under nine years of age, and, unless it is proved that they have acted with a mischievous discretion[footnoteRef:187], children under 14 years of age, cannot be bound to pay the damage caused by them. The injured party may however take action against the person in charge of the child[footnoteRef:188]. Nevertheless, where the party injured cannot recover damages from such other persons, because they are not liable or because they have no means, and the said party has not, by his own negligence, want of attention, or imprudence, caused the damage, the court may, having regard to the circumstances of the case and to the means of the party causing the damage and of the injured party, order the damage to be made good, wholly or in part, out of the property of the child[footnoteRef:189]. [186:  Article 1034 of the Civil Code.]  [187:  That is, knowledge of the wrongfulness of the act and its consequences.]  [188:  Article 1035 of the Civil Code.]  [189:  Article 1036 of the Civil Code.] 


From the laws examined and research carried out for the purposes of this study no measures were identified that would allow the winning party to seek the detention of a child defendant as a means of enforcing a judgement.
The child as a witness/in any other role
No additional relevant rules have been identified specific to child witnesses and children in other roles.


[bookmark: _Toc401654882][bookmark: _Toc407962151]Conclusions
[bookmark: _Toc407962152]Institutional and legal framework
Malta’s civil legal system is mainly regulated by the Civil Code for substantive civil law and the Code of Organization and Civil Procedure (COCP) for procedural matters. The institutions dealing with children in civil judicial proceedings are primarily the ordinary courts of civil jurisdiction including the Civil Court (Family Section). Other bodies involved in the protection of children’s rights are the Office of the Commissioner for Children and Aġenzija Appoġġ (welfare agency for children). 
[bookmark: _Toc407962153]General approach towards children under civil law
The main objective for children’s involvement in judicial proceedings is to ensure that their best interests are taken into account. Maltese law has a variable approach to the definition of ‘child’. The Civil Code defines a ‘minor’ as a person who has not yet attained the age of 18. Children are subject to the parental authority of their parents who jointly represent them in all civil matters. Parental authority ceases in a number of cases including: on the death of both parents; when the child attains 18 years of age; and when the child gets married.. 

Children are granted a general protection from discrimination through the general prohibition of discrimination in the Constitution of Malta, the European Convention Act and other legal instruments. There are no specific provisions on discrimination against children. 
[bookmark: _Toc407962154]A child as an actor in civil judicial proceedings
According to Maltese law, children cannot sue or be sued, except in the person of the parent exercising parental authority, or, in the absence of such parent, of a tutor or a curator. Children cannot start a legal action by themselves. A parent can represent the child as long as the parent’s interests do not conflict with the child’s. A curator can also be appointed to represent the child. The child him/herself can file an application for a curator to be appointed. 

There are exceptions to the above rule: if the child carries on trade with the parent’s consent; if the parent has expressly given consent for the child to sue or be sued without his/her assistance; and for children in an action against the parent provided the child is represented by a curator ad litem. In addition, Maltese employment law allows children over 16 years of age to work. These children can file a lawsuit in their own right if a dispute arises in connection with their employment contracts. 

Children can participate in civil judicial proceedings as witnesses. There is no minimum age stated in the law and age does not constitute a ground of inadmissibility. The only requirement is that the witness understands that it is wrong to give false testimony. 

The Civil Code grants children the right to be heard in civil judicial proceedings where the outcome has a direct impact on their present or future well-being. In case of a disagreement between spouses, either spouse may seek the court’s assistance. The judge will seek to settle the disagreement amicably and s/he will hear the spouses and if deemed opportune any of the children above 14 years of age residing with the spouses. The Civil Code also states in the provisions on parental authority that where the parents disagree on matters of particular importance, they can ask the court for directions. The court will hear the parents and the children who have reached 14 years of age and make those suggestions that it deems best in the interests of the children and the unity of the family. In adoption proceedings, the court must hear the person who has the care and custody of the child to be adopted and must hear the child’s advocate and/or social worker appointed by the court to protect the best interests of the child and to secure his/her representation. 
[bookmark: _Toc407962155]Provision of information to children
No child specific rules on provision of information exist.The general rules relating to the service of written pleadings and other acts of procedure apply also in cases involving children as plaintiffs or defendants. Service of the written pleadings is effected by the delivery of a copy of the pleading to the person on whom it is to be served or by leaving such copy at the place of residence or business or place of work or postal address of such person, with some member of his/her family or household or with some person in his/her service or his/her lawyer or person authorised to receive his mail. It is not lawful to leave such copy with any person under the age of 14 years. Child witnesses would be summoned in the same way as adult witnesses, that is, by means of a subpoena issued on the application of the party interested. The information provided to children is not adapted to the child’s specific needs.
[bookmark: _Toc407962156]Protection of the child’s personal and family life
There is no general provision requiring court hearings involving children to be held behind closed doors. 

The general provisions of the Data Protection Act protecting individuals against violations of their privacy by the processing of personal data, apply also to data concerning children. In addition, regulations adopted under the Act, namely, the Processing of Personal Data (Protection of Minors) Regulations contain general rules on the processing of personal data aimed at protecting children. As regards information or personal data in the media, the Code of Journalistic Ethics contains a specific provision on the reporting of court procedures. Any publication involving the naming of children is prohibited and journalists are required to respect children. 
[bookmark: _Toc407962157]Protection from harm and ensuring a child-friendly process
Cases involving children would not seem to be fast tracked or prioritised. In practice family law cases are seen as urgent by their very nature.  Legal requirements/policies in place to ensure that the premises and places where children are involved in proceedings are non-intimidating and child-friendly are very limited. 
[bookmark: _Toc407962158]Protecting the child during interviews
As with adult witnesses, children cannot be compelled to answer questions the answer to which may subject them to criminal prosecution. The same provisions on the admissibility of information/evidence in court that apply to adults, apply to children. There are no special legal measures to ensure that the special needs of children and their age and maturity are taken into account while gathering information/evidence. There are no legal provisions requiring that children receive assistance and are prepared for or supported when attending proceedings such as interviews, court sessions, etc. 
[bookmark: _Toc407962159]Right to be heard and participate in civil judicial proceedings
It is not clear how, when and by whom children are given the necessary information and explanations about the consequences of participating in civil judicial proceedings and expressing their views or opinions. Similarly, no communication techniques aimed at taking into account the maturity of the child and ensuring that the child understands proceedings, decisions and rulings were identified. In fact, the child’s right to be heard in civil judicial proceedings seems to be rather limited. 
[bookmark: _Toc407962160]Right to legal counsel, legal assistance and representation
Since children are not parties to civil judicial proceedings in their own right, they cannot choose their lawyer or waive the right to legal representation. However, they can participate in civil judicial proceedings through their parents, tutor or curator to whom the general procedural rights apply. The court can also appoint curators to appear in and defend proceedings in the interest of any child not legally represented. In case of conflicting interests between the children or between the children and either parent, the competent court must appoint one or more special curators. It is lawful for either parent to decline to represent any of his/her children against another or against the other parent. 
[bookmark: _Toc407962161]Alternatives to judicial proceedings
Alternatives to judicial proceedings such as conciliation, mediation and arbitration exist under Maltese law. These are not directly relevant to children in that they would not typically be parties to such alternative proceedings in their own right but would rather act through their parents/guardians. 
[bookmark: _Toc407962162]Remedies and compensation for violation of rights and failure to act
There are no special provisions stating how a child can access any complaint, legal appeal or judicial review mechanisms. The general procedural rules that apply to adults apply also to children. 
[bookmark: _Toc407962163]Legal costs
There are no measures specifically dealing with legal costs in cases involving children. The child plaintiff or defendant would be represented for all purposes by the parents or curator and costs would be awarded according to the general rules. Child witnesses and children in other roles are not required to pay legal costs.
[bookmark: _Toc407962164]Enforcement of civil court judgements
Decisions involving children are enforced in the same way as decisions involving adults. Judgements of the courts of Malta are executive titles and the COCP rules apply with respect to their enforceability. There are no measures in place to ensure that decisions which concern children specifically are directly or immediately enforceable. 
[bookmark: _Toc407962165]Strengths and gaps
Malta’s approach to children in civil judicial proceedings is somewhat limited. Whilst special provisions related to children exist with respect to family law issues, they are otherwise sparce and typically the same procedural rules applicable to adults will apply in civil proceedings involving children.

Whereas the Civil Code and the Commissioner for Children Act define ‘minor’ and ‘child’ respectively as any person who has not attained majority, some legal instruments refer more specifically to the ‘child or young person’ defined as a person who is under the age of 16 years[footnoteRef:190] or define ‘child’ as a person under the age of 16 years[footnoteRef:191]. This creates a gap in certain situations whereby persons between 16 and 18 years of age are not considered as children.  [190:  Article 2 of the Juvenile Court Act and Article 2 of the Children and Young Persons (Care Orders) Act.]  [191:  Article 2(1) of the Child Abduction and Custody Act.] 


Legal requirements/policies aimed at ensuring that the burden and hardship of being involved in civil judicial proceedings is minimised and that the child is supported throughout the process are minimal. Although the Civil Court (Family Section) is in a separate building to other courts and the names of the parties are not made public, other measures related to ensuring that places where children are involved in proceedings are non-intimidating and child-friendly were not identified. Similarly, no measures aimed at ensuring that children are interviewed in a child-friendly environment or at protecting the child during interviews were identified. Similarly, no rules are in place to protect children involved in civil judicial proceedings from images and information that can be harmful to their welfare. Moreover, there is no requirement for court hearings involving children to be held behind closed doors. As a rule, civil judicial proceedings are held in public although it is possible for a case to be heard behind closed doors. 

Another weakness of the system relates to court delays as cases involving children are not fast tracked. The Office of the Commissioner for Children receives a number of complaints regarding the negative emotional and psychological effects on children due to delays in court procedures[footnoteRef:192].  [192:  Office of the Commissioner for Children, Annual Report 2011, p. 28] 


As regards the right to participate in civil judicial proceedings, one positive aspect of the Maltese system is the special provision on limitation periods whereby prescription does not run against children. 
In matters involving children, the Civil Court (Family Section) can appoint a child advocate to represent and promote the best interests of the children concerned even if for the purpose of the litigation in hand they may be represented by one of the parents. However, Maltese law does not allow children to ask to be represented by a child advocate. They are not automatically heard in divorce or separation proceedings. Instead they have to rely on adults, namely judges, parents or mediators involved in the particular case. Therefore, the law does not contain a provision that entitles children to access legal representation independently. Currently, it is only in issues concerning parental authority and decisions affecting the best interests of the child, that the Civil Court is compelled to hear children if they have reached the age of 14. This provision grants the child the right to participation. However, the right to participate in matters concerning them is not bestowed on all children, irrespective of age. 
On the other hand, the legislation on adoption addresses the situation related to children’s legal representation, where provision is made, enabling children who are 11 years and over to be represented by a child advocate. The right to representation can also be conferred to the social worker. Before an adoption decree is made, the court must hear the person who has the care and custody of the child to be adopted and must hear the child’s advocate and/or social worker appointed by the court to protect the best interests of the child and to secure his/her representation. The court is bound to consider the wishes of the person to be adopted. 


[bookmark: _Toc407962166]List of legislation
Mediation Act, Chapter 474 of the Revised Laws of Malta, 21 December 2004
Processing of Personal Data (Protection of Minors) Regulations, Subsidiary Legislation 440.04, Legal Notice 125 of 2004, 12 March 2004
The Civil Court (Family Section), The First Hall of the Civil Court and The Court of Magistrates (Gozo) (Superior Jurisdiction) (Family Section) Regulations, Legal Notice 397 of 2003 (Subsidiary Legislation 12.20), 16 December 2003
Civil Courts (Establishment of Sections) Order, Legal Notice 396 of 2003 (Subsidiary Legislation 12.19), 16 December 2003
Commissioner for Children Act, Chapter 462 of the Revised Laws of Malta, 5 December 2003
Data Protection Act, Chapter 440 of the Revised Laws of Malta, 15 July 2003
Child Abduction and Child Custody Act, Chapter 410 of the Revised Laws of Malta, 1 August 2000
Arbitration Act, Chapter 387 of the Revised Laws of Malta, 1 August 2000
Code of Journalistic Ethics, 2000
Adoption Regulations, Legal Notice 15 of 1995, Subsidiary Legislation 16.04, 1 March 1995
European Convention Act, Chapter 319 of the Revised Laws of Malta, 19 August 1987
Children and Young Persons (Care Orders) Act, Chapter 285 of the Revised Laws of Malta, 29 November 1985
Juvenile Court Act, Chapter 287 of the Revised Laws of Malta, 25 July 1980
Maintenance Orders (Reciprocal Enforcement) Act, Chapter 242 of the Revised Laws of Malta, 17 April 1978
Marriage Act, Chapter 255 of the Revised Laws of Malta, 1 October 1975
Commercial Code, Chapter 13 of the Revised Laws of Malta, 3 August 1933
Maintenance Orders (Facilities for Enforcement) Ordinance, Chapter 48 of the Revised Laws of Malta, 8 April 1921
Civil Code, Chapter 16 of the Revised Laws of Malta, 22 January 1874
Code of Organization and Civil Procedure, Chapter 12 of the Revised Laws of Malta, 1 August 1855
Criminal Code, Chapter 9 of the Revised Laws of Malta,10 June 1854
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