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[bookmark: _Toc401654867]The promotion and protection of the rights of the child is one of the objectives of the EU on which the Treaty of Lisbon has put further emphasis. This report is part of a study ‘to collect data on children’s involvement in judicial proceedings in the EU’ which supports the implementation of the Commission Communication of 15 February 2011 ‘An EU Agenda for the rights of the child’, which identified the lack of reliable, comparable and official data on the situation of children in the Member States (MS). This deficiency is a serious obstacle to the development and implementation of evidence-based policies and is particularly evident in the context of child-friendly justice and the protection of children in vulnerable situations. Making the justice system more child-friendly in Europe is a key action of the EU Agenda. It is an area of high practical relevance where the EU has, under the Treaties, competences to turn the rights of the child into reality by means of EU legislation. Improved data is crucial to the framing of such legislation.
The objective of this study is:
to establish statistics and collect data based on structural, process and outcome indicators on children involved in civil judicial proceedings for the years 2008-2010 (and 2011 if available) for all 28 EU Member States;
to provide a narrative overview of children's involvement in civil judicial proceedings in the EU. The report describes the situation in each Member State as at 1 June 2012.
This report examines the safeguards in place for children involved in civil judicial proceedings. The Council of Europe Guidelines on child-friendly justice serve as a basis for the analysis of the provisions affecting children in civil judicial proceedings in each Member State. 
[bookmark: _Toc409787732]Structure and scope
This report describes the national civil justice system insofar as children’s involvement is concerned. If, in addition to general rules in civil judicial proceedings, there are specific rules in the fields of family and employment law, the safeguards in place for children involved in judicial proceedings in those two specific sectors will also be described. 
Chapter 2 of this report provides an overview of the Member State’s approach to children’s involvement in civil judicial proceedings. It includes a description of the competent authorities and services.
Chapter 3 of this report is divided in sections (3.1, 3.2, etc.) according to the different safeguards examined (e.g. the right to be heard, the right to information, etc.). Each of these sections is divided into subsections describing the different rules applying to children according to the different role they may have in a civil judicial proceeding (plaintiff; defendant; witness; other roles). 
The table below summarises the type of judicial proceedings applicable to the fields of family and employment law and the competent courts. For the sake of completeness, the table also indicates which sectors are examined in the overview for administrative justice, i.e. asylum, migration, education, health, placement into care, administrative sanctions, and offences committed by children below the minimum age of criminal responsibility (MACR). In fact, in some countries, civil procedural rules also apply to judicial proceedings in some of these sectors, but in order to ensure a degree of consistency among the overviews on the 29 jurisdictions covered by this study, the breakdown set out in the table below has been applied for each and every country overview.  
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	Type of judicial proceedings and court competence per sector[footnoteRef:1] [1:  This table provides an indicative summary of competent courts and relevant proceedings. However, please check Section 2 for a complete overview of the competent courts or sections/divisions within the competent courts.] 


	
	Contextual overview for civil justice
	Contextual overview for civil justice
	Contextual overview for administrative justice[footnoteRef:2] [2:  This study on Children’s involvement in judicial proceedings is composed of three contextual overviews i.e. contextual overview for criminal justice, contextual overview for civil justice, contextual overview for administrative justice. The rules applying to judicial proceedings in the sectors of asylum, migration, education, health, placement into care, administrative sanction and offences committed by children below MACR are described in the contextual overview for administrative justice.] 

	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice

	Sectors:
	Family
	Employment
	Asylum
	Migration
	Education
	Health
	Placement in care
	Administrative sanctions
	Offences < MACR[footnoteRef:3] [3:  (MACR) Minimum Age of Criminal Responsibility – see Table 3.1 of the EU Summary of contextual overviews on children's involvement in criminal judicial proceedings  on MACR in EU28 as at 1 June 2012. ] 


	Type of proceeding applying in the sector
	Civil judicial proceedings 
	Civil judicial proceedings
	Administrative judicial proceedings
	Administrative judicial proceedings
	Civil judicial proceedings
	Civil judicial proceedings
	Civil judicial proceedings
	Administrative judicial proceedings
	Civil judicial proceedings 

	Competent Court(s) 
	Juvenile Court
	District Court
	District Court is competent to review administrative authorities’ decisions
	District Court or the Administrative Jurisdiction Division of the Council of State are competent to review administrative authorities’ decisions
	District courts are competent to review administrative authorities’ decisions
	District Court
	Juvenile Court 
	District Court is competent to review administrative authorities’ decisions
	Juvenile Court/district Court
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[bookmark: _Toc409787734]Brief description of judicial system and institutions
The renewed Dutch Civil Code (CC) (Burgerlijk Wetboek) was adopted in 1992 and is divided into books, each of them dedicated to specific areas of law (i.e. law on persons and family law, corporate law, the law of succession and property law).
Book 1 of the CC concerns the law on persons and family law (Personen- en familierecht) and contains rules on marriage, registered partnerships and family names. More specifically, with respect to children, topics such as minority, parental responsibility and adoption are covered by this book. 
Property law forms the main body of the CC (Books 3, 5, 6 and 7) and includes the law of property rights, the law of obligations (Verbintenissenrecht) and contract law. Books 6 and 7 of the CC deal with agreements in general and special contracts (e.g. employment contracts), respectively. Some provisions in these books concern children in particular. It is for example laid down in these books that a child who has not yet reached the age of 14 years cannot commit a tort and that a child who has reached the age of 16 years has the legal capacity to enter into an employment agreement. 
Important sources for Dutch civil procedure law are the Code of Civil Procedure (CCP) (Wetboek van Burgerlijke Rechtsvordering) and the Judiciary Organisation Act (Wet op de Rechterlijke Organisatie). The CCP contains 4 books dealing with litigation in general, enforcement, various procedures and arbitration. The CCP contains provisions for certain specific areas of civil law. Family procedural law is one of the fields with special rules which are laid in title 6 of book 3 (Articles 798-813). With the amendment of 1995, this title is reduced to 17 provisions of which some particularly concern children (for example on the hearing of children and their right to inspection of files). 
In addition to the CCP and the Judiciary Organisation Act, there are several acts and regulations to mention concerning civil procedure law. Relevant here are the Procedural Regulations for Family Law of the district courts (Procesreglementen familierecht rechtbanken) which also contain provisions relevant to children[footnoteRef:4]. These procedural regulations have been adopted by the National Consultative Committee for Family and Juvenile Law (Landelijk Overleg van Familie en Jeugdrecht).  [4:  Procedural Regulations for Family Law of the district courts.] 

For example, when a child becomes the victim of a crime, he/she can ask the police or the Public Prosecutor to claim compensation for damages on his/her behalf or the child can join the criminal procedure as the injured party. Besides the criminal law procedure, the victim can apply for compensation from the Violent Offences Compensation Fund (Schadefonds geweldsmisdrijven), which decides compensation in an administrative procedure. This organisation is part of the Ministry of Security and Justice and it operates in accordance with the rules set out in the Fund for Damages from Violent Crimes Act (Wet schadefonds geweldsmisdrijven). A person can be compensated from this fund if the following conditions are met: the crime was committed in the Netherlands and the victim suffered severe physical or emotional damage[footnoteRef:5]. In addition to this ‘administrative law’ option, the victim has the possibility to start a civil law procedure, with a claim for compensation for an unlawful act. The start of a civil law procedure does not stop other on-going procedures for obtaining compensation. However, compensation granted on the basis of a civil law procedure does influence the amount of the compensation which can be received on the basis of the administrative -and criminal law option. This is laid down in Article 6 of the Fund for Damages from Violent Crimes Act. Besides the criminal, administrative and civil law procedures, the victim can try to get compensation through mediation. With respect to procedures other than the one that concern the compensation of crime victims, the rule that civil law proceedings do not stop other proceedings also applies. In particular, it is noted that civil and administrative proceedings can run in parallel.  [5:  Article 3 ADFVC.] 

Civil judicial proceedings involving children are adjudicated by district courts, more specifically by juvenile court judges (Kinderrechter)[footnoteRef:6]. [6:  Articles 808 CCP and 53 of the JOA.] 

The Child Care and Protection Board (Raad voor de Kinderbescherming) plays an important role in divorce proceedings and in the imposition of child protection measures (Kinderbeschermingsmaatregelen), as the body which can ask the judge to impose such measures. The Board is an office of the Ministry of Security and Justice and has various tasks[footnoteRef:7]. One of the main tasks of the Board is to investigate the situation of the child and to provide advice[footnoteRef:8] to juvenile court judges in, for example, divorce cases. The Child Care and Protection Board plays a major role in the investigation of cases of violence/maltreatment/abuse.   Also the supervision of families from which the child is put in custodial placement falls under its remit. Besides these tasks, the Board has the power of appearing as a party in court on behalf of the child[footnoteRef:9]. The court makes decisions on the care of a child under civil proceedings based on the CC and CCP.  [7:  Article 1:238 CC.]  [8:  Article 810 CCP.]  [9:  Article 1:239 CC.] 

In case a child becomes a victim of violence, possible maltreatment or suspected abuse, the principal responsibility lies with the social services. The Youth Care Act (Wet op de Jeugdzorg) prescribes that the Youth Care Agency (Bureau Jeugdzorg)[footnoteRef:10] is the ‘gateway’ to the entire youth care system. The Agency is among others responsible for the implementation of child protection measures and works in close cooperation and consultation with the Advice and Report Point Child Maltreatment (Advies en Meldpunt kindermishandeling)[footnoteRef:11] and the Child Care and Protection Board. As stated above, the child Care and Protection Board plays a major role in the investigation of cases of violence/maltreatment/abuse.  Besides taking care of the protection of the child victim, social services play a role in the investigation of possible child abuse cases and provide assistance to children. When consulted, these services investigate whether it is necessary that the alleged crime is reported to the police and/or to ask the Child Care and Protection Board to investigate what is in the best interests of the child and if it is necessary and the legal grounds are present for a child protection measure. The Child Care and Protection Board investigate the situation of the child and if necessary they petition/request the judge to impose a child protection measure. The Dutch youth care system applies to all children in the Netherlands, including refugee children.  [10:  Youth Care Agency.]  [11:  Report Point Child Maltreatment.] 

An important development regarding the topic of youth care is that the government is planning to decentralise the youth care system and give more responsibility to the municipalities by 1 January 2015. The main goals of the transition are to provide support to children as soon as possible, to tailor the care to the needs of children and parents and to ensure better cooperation with children and families.. The new Youth Act (Jeugdwet), which will enter into force after this transition period, will repeal the YCA.  The system described above, apart perhaps from the role of the Child Care and Protection Board, will therefore be subject to changes.  
The Public Prosecutor and the police can also be involved in proceedings regarding family law when cooperation is needed in, for example, the transfer of a child in case of a custodial placement[footnoteRef:12].  [12:  Article 813 CCP.] 

A recent development to note is that in April 2011 the first National Child Ombudsman (Kinderombudsman) was appointed dealing with complaints against governmental bodies, including organisations involved in youth care[footnoteRef:13].  [13:  National Child Ombudsman.] 

Besides the above described rules, there are no additional legal requirements with respect to the coordination of the different institutions, although in practice cooperation agreements may exist among different institutions[footnoteRef:14].  [14:  Clarification provided by national authorities in writing] 

[bookmark: _Toc409787735]Training
Juvenile court judges are obliged to complete the general judicial officer traineeship (RAIO) as part of their regular training before becoming judges. Their training pays particular attention to the ways children should be contacted and approached during civil proceedings. Following this training, juvenile court judges and legal assistants at district courts receive regular training on how to treat children and interact with them. They follow courses provided by the Training and Study Centre for the Judiciary (SSR), which is the joint training institute of the Dutch judicial system and the Public Prosecution Service. Furthermore, judges participate in afternoon seminars and nationwide project groups (Landelijke werkgroepen)[footnoteRef:15]. Attending these regular trainings is obligatory for judges and legal assistants.  [15:  Information collected through a consultation with a stakeholder (lecturer). ] 

Also the staff members of the Child Care and Protection Board are specially trained. After finishing their professional education (HBO-opleiding), they follow a post-graduate programme tailored to the specifics of the Board’s core tasks. The courses in this programme include topics such as the position of the child in the investigation, discussion techniques, etc. The behavioural experts and other professionals (mainly psychologists or educationalists) also need to be accredited with a professional registration organisation[footnoteRef:16]. [16:   Law of 21 May 2014 amending the Youth Care Act andf some other laws for the qualification of youth carer https://zoek.officielebekendmakingen.nl/dossier/33619/stb-2014-220?resultIndex=2&sorttype=1&sortorder=4] 

In addition, the behavioural scientists of the Board regularly attend nationwide expertise days to, inter alia, exchange information and obtain knowledge on new methods and academic research which they subsequently communicate to the other staff members[footnoteRef:17].  [17:  Information collected through a consultation with a stakeholder (Child Care and Protection Board). ] 

Persons who are working with children have to provide a certificate of good conduct (Verklaring van goed gedrag) as a check on their suitability. No other vetting procedures have been identified. 
[bookmark: _Toc409787736]General approach towards children under civil law: definition of child, principle of evolving capacities, best interests of the child, principle of non-discrimination
[bookmark: _Toc409787737]The child’s best interests
The United Nations Convention on the Rights of the Child (UNCRC) has been signed and ratified by the Netherlands. With respect to international laws, the Netherlands has a moderate monist system, which implies that only those provisions of the UNCRC which are of a generally binding nature are directly applicable and can be invoked before a Court. Article 3 of the UNCRC on the best interests of the child is considered as directly applicable in the Netherlands and has been extensively invoked before Dutch Courts[footnoteRef:18].  [18:  De Graaf J., Limbeek M., Bahadur N. and van der Meij N., ‘The application of the international convention on the rights of the child in the dutch law’ (De toepassing van het internationaal verdrag inzake de rechten van het kind in de Nederlandse rechtspraak) (1st edn Ars Aequi Libri, Nijmegen, 2012) pp. 11-12.] 

[bookmark: _GoBack]It is up to the juvenile court judge to decide what the best interests of the child are in each individual case. The judgement of the judge is, inter alia, based on reports of the Child Care and Protection Board, which investigates the situation of the child, including the psychological and physical well-being of the child. In order to do so, the Board looks at the different International Conventions that the Netherlands signed and academic research regarding the best treatment for the child. When a child is at least 12 years old, they are heard by the judge. Children below the age of 12 can also ask the judge to be heard. These hearings contribute to the determination of the child’s best interests. There are no other legal provisions in place to ensure that children can be involved in the determination of their best interests.  
[bookmark: _Toc409787738]Protection against discrimination/treatment with dignity
The Constitution guarantees that all persons, including children, in the Netherlands must be treated equally as well as the prohibition of discrimination on the grounds of religion, belief, political opinion, race or sex or on any other grounds whatsoever[footnoteRef:19]. Also the Equal Treatment Act (Algemene Wet Gelijke Behandeling) is applicable to children. When a child is not treated equally, his/her parents can commence proceedings before the district court or The Netherlands Institute for Human Rights (College voor de Rechten van de Mens) which is a national human rights institution that protects and monitors human rights and not a judicial body. The child can file a complaint on his/her own right with the Child Ombudsman.    [19:  Article 1 of the Constitution.] 

The Dutch Constitution does not provide extra protection to the most vulnerable.  
[bookmark: _Toc409787739]The legal concept of the term ‘child’
Under Dutch law a child is a person who has not reached the age of 18[footnoteRef:20]. Children can gain majority before the age of 18 by the following means: marriage, registered partnership[footnoteRef:21] or by emancipation[footnoteRef:22]. In the latter case, a mother of 16 years old or older, who wants to care for and raise her child in her own right, may ask the Juvenile Court to be emancipated. Such a request may be filed also by the Child Protection Board on behalf of the mother after an investigation of the Board which shows the mother can take the responsibility and if it is in the best interest of the mother and child. The Board, however, needs the written consent of the mother before filing a request. The Juvenile Court may award the authorisation only if it agrees with the results of the investigation by the Child Protection Board. If another person exercised parental responsibilities over the child, the emancipation of the underage mother will lead to the situation that she will take over this authority. [20:  Article 1:233 of the CC.]  [21:  Article 1:31 (1) CC prescribes that the minimum age to enter into a marriage is 18 years. However, when the man and woman both reached the age of sixteen years and the woman submits a declaration of a medical doctor that she is pregnant or that she already has brought a child into the world no impediment exists but still approval of the parents is needed. In other cases counts that the Minister of Justice may, for compelling reasons, grant dispensation from the requirement mentioned in paragraph 1. ]  [22:  Article 1:253ha of the CC.] 

Children are subject to parental authority (also known as parental responsibility), in accordance with which the parents of the child are responsible for raising the child, the administration of the child’s property and for his/her representation in performing acts in the field of civil law, both in and out of court[footnoteRef:23]. In practice, this means that parents are responsible for all decisions regarding the child.  [23:  Article 1:245 CC.] 

[bookmark: _Toc409787740]The child’s evolving capacity
The principle of respecting the child’s evolving capacity is not spelled out in Dutch legislation but is enshrined in various legal provisions.
The child’s evolving capacity is enshrined in particular in provisions that regulate the hearing of children. Though a child lacks legal competence to bring a case before a court, he/she has the right to express his/her views on the matter. An example is that the juvenile court judge is obliged to give children who are at least 12 years old the opportunity to express their views regardless of their role in the civil judicial proceeding[footnoteRef:24]. A child under the age of 12 can also be heard by the judge if the judge finds that the child is mature enough. Moreover, children who are mature enough have the right to ask the judge to enable him/her to give his/her opinion. There are no strict rules on how the hearing has to take place and most of the time, the child will give his/her opinion in a written statement. When the hearing of the child occurs orally,it is relevant that a setting is created in which the child can speak plainly. This means, in practice, that a hearing does not occur as a public hearing and in the presence of the parents and lawyers.  [24:  Article 809 CCP.] 
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[bookmark: _Ref260582416][bookmark: _Toc401222931][bookmark: _Toc401231484][bookmark: _Toc409787742][bookmark: _Toc350439425][bookmark: _Ref225699717][bookmark: _Ref225757900][bookmark: _Ref225763794][bookmark: _Ref225924848][bookmark: _Ref227300210][bookmark: _Ref366658269][bookmark: _Ref366658284][bookmark: _Ref366658443][bookmark: _Ref366658666][bookmark: _Ref366658784][bookmark: _Ref366658818][bookmark: section31]The child as an actor in civil judicial proceedings 
[bookmark: _Toc409787743]Provisions on civil judicial proceedings involving children
Title 6 of Book 3 CCP contains provisions which are applicable to children in civil judicial proceedings[footnoteRef:25]. Provisions applicable to children include those describing the child’s right to be heard by a judge[footnoteRef:26]; that court hearings take place behind closed doors[footnoteRef:27] and that juvenile court judges deal with cases concerning children[footnoteRef:28]. [25:  These provisions are also applicable in appeal proceedings.]  [26:  Article 809 CCP.]  [27:  Article 803 CCP.]  [28:  Article 808 CCP.] 

For other procedural issues which are not prescribed under this title, the general rules of the CCP (i.e. rules that apply to adults) apply to children. In addition to the CCP, the procedural regulations for family law matters, developed by the district courts should be mentioned. These regulations are determined by the court boards (Gerechtsbesturen) and are gazetted.  
The child as a plaintiff
As a general rule, only those who possess full procedural capacity to act may participate in civil judicial proceedings in their own right. 
Procedural capacity to act is a procedural law term and refers to the capacity of persons to be parties to proceedings. As referred to above, procedural capacity to act is strongly linked to the persons’ capacity to act. Capacity to act is a substantive civil law term which defines the persons’ capacity to enter into contracts validly. In accordance with the substantive civil law rules, children (i.e. persons under the age of 18), as a general rule, lack full legal capacity to act, as a result of which they cannot file a lawsuit or bring a case to court in their own right. As a general rule the child’s parents or guardians are responsible for representing the child both in and out of court proceedings[footnoteRef:29]. When the child attains the age of 18, he/she will become a fully-fledged plaintiff and does not need to be represented in the civil judicial proceedings anymore.  [29:  Articles 1:245 (4) and 1:253i CC. ] 

A child is legally competent to perform legal acts only with the permission of his/her legal representative, who has legal custody over the child[footnoteRef:30]. A child is presumed to act with the permission of his legal representative if he/she performs an act which can usually be done by children of his/her age. As an example, it is presumed that a child who buys a bus ticket, books or food[footnoteRef:31] acts with the permission of his/her legal representative.  [30:  Article 1:234 and 1:245 CC.]  [31:  Vlaardingerbroek, P. & Blankman, K., Het hedendaagse personen en familierecht (6th edn, Kluwer 2011) p. 323.] 

Pursuant to the CC, children in some cases do not need permission to enter into certain contracts or make certain statements. In these situations the child is treated as a person with full legal capacity to act. Examples listed in the CC include the entering into a medical treatment[footnoteRef:32], or employment agreement by children who have reached the age of 16[footnoteRef:33]. Children above 16 years of age may enter into an employment agreement in the same way as an adult, and in connection with disputes arising from his/her employment contract the child may appear before court without the assistance of his/her legal representative. In connection with disputes arising from these contracts, children have full procedural capacity to act. Children below the age of 16 need the explicit permission from their legal representative to enter into an employment agreement and must always be represented by him/her. However, when there is no permission and a child younger than 16 years old has worked for at least 4 weeks without his/her representative objecting to it, the permission of the child’s legal representative is assumed to exist..  [32:  Article 7:447 CC.]  [33:  Article 7:612 CC.] 

It is also mentioned that a child who has reached the age of 16 years may ask the district court to be emancipated. Emancipated children are granted certain legal powers that only adults may possess[footnoteRef:34]. As an example, emancipated children may inherit a family business. Emancipated children may also act independently as plaintiffs or defendants in legal proceedings with respect to matters that concern the emancipation itself and procedural acts that he/she can take as a result of him/her being granted full legal capacity to act[footnoteRef:35]. Decisions of courts on emancipation often provide full legal capacity to act only with respect to certain rights. Emancipation cannot be granted against the will of the parents, if they exercise parental responsibility over the child.  [34:  Article 1:235 CC.]  [35:  Van Raak-Kuiper, J.A.E & van den Berg, M.F.M.,Boom Basic Personen en familierecht (4 edn 2012), pp. 113-117.] 

In addition to the above exceptions, children are sometimes entitled to file a lawsuit in their own right with the assistance of a lawyer[footnoteRef:36]. This is, inter alia, the case when he/she asks the court to grant a substitute authorisation to get married[footnoteRef:37]; to replace a family guardianship institution (Gezinsvoogdijinstelling) that exercises custodial control over the child by another institution located in another province[footnoteRef:38] or to lift the custodial control[footnoteRef:39].  [36:  Van Raak-Kuiper, J.A.E & van den Berg, M.F.M.,Boom Basic Personen en familierecht (4 edn 2012), Personen en familierecht, pp. 109-111.]  [37:  Articles 1:36 and 1:39 CC.]  [38:  Article 1:254 (5) CC.]  [39:  Article 1:256 (4) CC.] 

Children who lack full procedural capacity to act need to be represented. Legal representation is provided typically by the child’s parents or guardian.
In cases that concern the administration of the child’s property, the parent or guardian of the child acts before the court as a plaintiff on behalf of the child and instead of the child his/her parent or guardian may file an appeal. Considering their special role in these civil judicial proceedings, the involvement of the child’s parents and guardians is subject to the authorisation of the court. When there is no such authorisation, the legal claim shall be declared inadmissible[footnoteRef:40].  [40:  Articles 1:253k and 1:349 CC. ] 

Besides the parents or guardians, also a special guardian (Bijzondere curator) can be appointed by the court to represent the child before and outside the court. This is the case in matters relating to the care and upbringing of the child or in case of disputes that concern his/her property, or when the interests of the child are contrary to the interests of one or both parents or of the guardian or of both guardians. The court shall appoint such a person if it considers this to be in the best interests of the child, taking into account particularly the nature of the conflict of interests. The court appoints this guardian upon the request of any interested party or ex officio (i.e. on the basis of its own motion)[footnoteRef:41]. The child him/herself can be one of the interested parties and request a special guardian in his/her own right[footnoteRef:42].  [41:  Article 1:250 CC. ]  [42:  Koens, M.J.C. & Vonken, A.P.M.J. (eds.), Tekst en Commentaar Personen en familierecht (5th edn Kluwer 2008), pp. 330-333. ] 

The child as a defendant
Under Dutch law, children can only be sued with respect to certain disputes specified in legislation.
As described above, children who have reached the age of 16 do not need permission to enter into a medical – or employment agreement. This means that the child has the legal capacity to act on her/his own in and out of court. These provisions imply that a file can be brought against the child concerning matters which are related to the agreement in question.  

Furthermore, Book 6 of the CC on the law on obligations contains specific provisions concerning acts of tort committed by children. Article 6:164 CC prescribes that the behaviour of a child, who has not yet reached the age of 14 years, cannot be attributed to him/her as a tort. The parents or legal guardians of a child under 14 years of age are liable for damages caused to a third person by an act of the child, provided that this act could have been regarded as a tort if the child’s age would not have stood in the way[footnoteRef:43]. The parents or guardians are also responsible for the unlawful acts of children aged 14 and 15, unless they cannot be blamed for not preventing the child’s behaviour. Furthermore, it is laid down that a person who is held liable for an unlawful act cannot appeal to his/her youthful age or to his/her mental or physical disability as a means of defence to ward off liability. With respect to children who are older than 16 years old, the same rules apply as to adults, which means that they can be held responsible for torts they have committed[footnoteRef:44]. It should be mentioned that currently a bill is pending at the Senate which aims to extend parents’ responsibility for damages caused by their children who are at least 14 years old[footnoteRef:45].  [43:  Article 6:169 CC.]  [44:  Nieuwenhuis, J.H., Stolker, C.J.J.M. a.o. (eds.), Tekst en commentaar Vermogensrecht, (6th edn Kluwer 2011)  pp. 755-765.]  [45:  Bill no. 30 519. ] 

The child as a witness
With regard to the position of a child as a witness in civil judicial proceedings, the general rules (i.e. the same as for adults) of the CCP apply[footnoteRef:46]. A person summoned as a witness is obliged to appear before the court. Dutch legislation does not contain reference to age limits, which implies that regardless of his/her age, a child can be heard. The agreement of the child’s parent or guardian is not necessary for the hearing of the child.  [46:  For proceedings commenced by summons these are Articles 149 and further CCP. On the basis of Article 284 CCP the same provisions are also applicable on proceedings commenced by an application.  ] 

Just as for adults, child witnesses may refuse to testify if this would be self-incriminating or would criminally accuse a blood relative[footnoteRef:47].  [47:  Article 165 (3) CCP.] 

The child in other role
Under Dutch law, children can participate in civil judicial proceedings in roles other than those of the plaintiff, defendant and witness. Children can be subject to certain disputes, which typically arise in connection with family law disputes (e.g. in divorce cases). 
In family law disputes, children under the age 12 may be heard and the judge must enable children who are 12 years old or above to give their opinion[footnoteRef:48]. A child can at any stage of the hearing refuse to testify. This rule is specific to children, as other witnesses may refuse to testify only in cases described above under the section on witnesses. [48:  Article 809 CCP. ] 

During their marriage the parents jointly exercise parental responsibility over the child and continue to do so after the dissolution of their marriage. In divorce cases, the court may order, upon request of one or both of the parents, that only one of the parents has parental responsibility over the child if there is an unacceptable risk that the child would get lost or caught between the parents and if it cannot be expected that this situation will sufficiently improve within a reasonable period of time, or for another reason a change in authority over the child is in the best interests of the child.
The termination of parental responsibility may be ordered by the court only upon the request of the Child Care and Protection Board or of the Public Prosecution Service[footnoteRef:49]. [49:  Article 1: 267 CC.] 

[bookmark: _Toc409787744]Child protection measures
Dutch law contains several measures to ensure that legal procedures start in child protection cases. 
The juvenile court judge may place a child under custodial control upon the request of one of his/her parents, of another person who cares for and raises this child as if he/she was a member of his/her family, of the Child Care and Protection Board or of the Public Prosecution Service, if the moral or mental development of a child or his/her health are seriously endangered and other measures to avert this danger have failed or are expected to fail. A family guardian[footnoteRef:50] appointed by the Foundation which is an entity of the Youth Care Agency, is responsible for exercising supervision over the child and has to ensure that assistance and support are provided to the child and parents. In the performance of its duties, the Foundation may give written instructions about the way in which the parents must take care of and raise the child. Upon the request of a parent or of the child who has reached the age of 12 years, the juvenile court judge may order that such an instruction is cancelled in full or in part[footnoteRef:51]. The request has no suspending effect, unless the judge has ordered the contrary. Again the parents or the child who have reached the age of 12 years may ask the Foundation to withdraw an instruction in full or in part on the grounds of a change of circumstances[footnoteRef:52]. [50:  Article 1, point (f) of the YCA.]  [51:  Article 1:259 CC. ]  [52:  Article 1:260 CC.] 

[bookmark: _Toc409787745]The imposition of interim/temporary measures
Pending the investigations of the custodial control, the judge may ex officio place the child under interim guardianship if this is urgently and immediately necessary. The duration of such an interim guardianship cannot be more than three months and the judge may at all times revoke the decision[footnoteRef:53]. A placement away from home is also decided upon by the juvenile court judge on request of the Youth Care Agency, Child Care and Protection Board or the Public Prosecution Service[footnoteRef:54].  [53:  Article 1:255 CC.]  [54:  Article 1:261 CC.] 

[bookmark: _3.2_Provision_of][bookmark: _Toc409787746][bookmark: _Toc338234111][bookmark: _Toc350439426]Provision of information 
[bookmark: _Toc409787747]General procedural rules applicable to child plaintiffs, defendants and to children in other roles
Besides the child’s right to receive a copy of the application (when an interested party), there are no other child-specific rules contained in Dutch legislation. This implies that when the child has procedural capacity, the same rules apply to them as to adults with respect to the provision of information. With the delivery of the judgement, the judge will state whether there is a possibility of appeal. It is up to the lawyer and parents to provide more detailed information to the child.  A child between 12 and 16 years is allowed to read the part of the file where information about him/her is reported. If the child is 16 or older he/she is allowed to read the whole file.
The main bodies providing support services to children, except for child witnesses, are the Youth Care Agency and the Child Care and Protection Board. These bodies provide support to children e.g. in form of drafting reports about their situation. These reports are drafted as a result of an investigation. The child’s parents are provided with the right to file a complaint against both bodies in cases, where they feel that they have not been treated in a satisfactory manner, or against reports that concern them, e.g. reports in which the child’s situation is described. 

With regard to the Board’s investigation (e.g. investigation the child’s situation before a divorce case starts) it is noted that each investigation starts with a multidisciplinary consultation between the child welfare investigator, a behavioural scientist and if necessary, a legal specialist. During this consultation the specialists discuss the extent to which the child must be involved in the case. While deciding, the specialists take into account the best interests of the child and his/her intellectual capacity. Very young children are observed, whereas primary school students who are younger than 12 years old are consulted. This consultation is general in nature, which means that instead of asking for the opinion of the child, he/she is asked about his/her school life, situation at home, hobbies etc. Children above the age of 12 are asked to give their views[footnoteRef:55].  [55:  Information collected through a consultation with a stakeholder (Child Care and Protection Board).] 

When a child is to be heard by the court, a leaflet is enclosed with the subpoena[footnoteRef:56]. The leaflet describes in a child-friendly manner the main aspects of the procedure and in particular the way the hearing takes place and the nature of the results that can be expected. The leaflet makes a reference to the website of the Dutch Judiciary and the Supreme Court of the Netherlands (available at www.rechtvoorjou.nl as part of www.rechtspraak.nl) which contains more information about the civil judicial proceedings. This website contains information on what the judge does, how a hearing takes place, etc. The leaflet also contains reference to support services such as the Children’s helpline (Kindertelefoon) and its website[footnoteRef:57]. The helpline can be called for free. Also the Children’s law centre (Kinderrechtswinkel) which has several offices in the country can provide information and assistance to children. Besides the leaflet from the court, the lawyer concerned can also provide information to the child and his/her parents on the existence of support services.  [56:  Information available at the webpage of the Dutch Government.]  [57:  Information available at the website of the Children’s helpline.] 

If a person who is heard by the court does not speak Dutch, he/she can use interpretation. The plaintiff has the duty to provide for an interpreter at the court hearing. This provision is applicable also to children.
There is no special policy with regard to the provision of information to children who no longer reside in the Netherlands. In practice, mail will be sent to the address known to the court. 
The child as a plaintiff/complainant and child as a defendant/respondent
As referred to under Section 3.1, child plaintiffs/defendants, as a general rule do not possess capacity to act, thus need to be represented in the civil judicial proceedings. 
In particular the child’s parents or guardian inform the child about his/her rights in the civil judicial proceedings and about the procedure as such (e.g. systems and procedures involved, consequences of the procedure, time and place of the procedure, etc.) as well as about the availability of support services (i.e. services provided by the Youth Care Agency and the Child Care and Protection Board). Such information can be provided to children at any stage of the civil judicial proceedings. 
Children who lack procedural capacity to act are informed about the possibility of legal remedies either by their lawyers or their legal representatives. Children who possess procedural capacity to act receive information from their lawyers. 
The child can request information from courts via his/her parent or guardian. In this respect, the child’s age is irrelevant. 
Children who have full procedural capacity to act may be provided with information and request information in their own right. 

In addition to this rule, the general rules provided above apply to child plaintiffs and defendants.
Child as a witness
As described under Section 3.1., child witnesses do not need to be represented during the civil judicial proceedings. In other words, they can participate in the proceedings in their own right.
The child as a witness, as a general rule, does not have a right to be informed about the judicial proceedings. The only information that the child receives relates to his/her hearing, e.g. where and when the hearing is going to take place. The child receives this information in form of a subpoena served to him/her. Subpoenas are served to children prior to their hearing. When the judge is of the opinion that a written statement of the witness is sufficient, the child does not have to appear in court to testify. These provisions are applicable to all child witnesses, regardless of their age. The judge’s decision can relate to the possible effects on the child of appearing or the merits of the case (e.g. when the case is not very complicated). 
Like adults, child witnesses are not entitled to request information about the proceedings from courts. They receive general leaflets about their rights and obligations.
Witnesses, including child witnesses, are not entitled to make use of legal remedies, consequently they are not informed about such legal options. 
Witnesses do not benefit from the assistance of support services, thus no information about such services is provided to them. 
As described above under the section on general rules, it is not a legal requirement to provide persons involved in civil judicial proceedings who reside in other Member States with special information. 
Child in other roles
Family law proceedings start by an application filed at the court registry. As one of the interested parties, children aged 12 and above also receive a copy of the application[footnoteRef:58]. It is up to the parents/guardians, lawyer and the Child Care and Protection Board to discuss the application with the child.  [58:  Procedure Regulations on Civil Juvenile Law under 2.] 

The opposing party and other interested parties (who can be a child aged 12 or above) also receive copies of the application and other documents concerning the case, which are sent to the court by the Board, Youth Care Agency or lawyer. 
With respect to other aspects of the provision of information, the general rules apply. 
[bookmark: _3.3_Protection_of][bookmark: _Toc409787748][bookmark: _Toc338234112][bookmark: _Toc350439427][bookmark: _Toc346714785][bookmark: _Toc346714786][bookmark: _Toc346714787][bookmark: _Toc338234113]Protection of the child’s private and family life 
[bookmark: _Toc409787749]General procedural rules applicable to children involved in civil judicial proceedings
Article 10 of the Constitution recognises everyone’s right to private life. This provision is further elaborated in the Personal Data Protection Act (Wet bescherming Persoonsgegevens). 
In 1995, the Dutch Society of Editors-in-Chief (Genootschap van Hoofdredacteuren) formulated a Code of Conduct for Dutch Journalists (Gedragscode voor Nederlandse journalisten) which is not binding for its members but serves as a starting principle. This Code contains provisions on safeguarding the privacy of persons. The Code does not contain child-specific provisions, which implies that the general rules applicable to adults also apply to children. This way, it is, inter alia, prescribed that the journalist should spare the privacy of victims, relatives, patients, suspects, condemned persons and others in all the cases in which they would experience a disproportionate disadvantage due to their recognition and not to publish pictures without permission[footnoteRef:59]. A few daily newspapers have their own privacy regulations.  [59:  Code of Conduct for Dutch Journalists.] 

[bookmark: _Toc409787750]Rules applicable before the judicial proceedings
The Child Care and Protection Board and Youth Care Agency are services which while processing the data of their clients are bound by the Personal Data Protection Act (for the role of these services see Section 2). With respect to work of the latter organisation, the YCA and the Privacy Regulation for Youth Care (Privacyreglement Jeugdzorg) also contain applicable rules. 
The general rule on the basis of which the Youth Care Agency operates is that a person has the right to inspect files which are in the possession of these bodies if such files relate to him/her (Zorgaanbieders)[footnoteRef:60]. Children who are 12 years old or older have the right to look into their files, unless they are not able to make a reasonable assessment of their own interests. It is up to the care provider to decide on the capacity of the child to assess his/her own interests, inter alia, by observing the mental condition of the child. The question to be answered is whether the child can handle the consequences of obtaining the information. As an exception under the data protection rules, parents can inspect their child’s files only when the child is below 16 years old. Files of children who are older than 16 years old can only be consulted by the parents if the child is not able to make a reasonable assessment of his/her interests, unless the interests of the child oppose that[footnoteRef:61].  [60:  Article 49 YCA.]  [61:  Article 50 (2) YCA. ] 

The care provider has an obligation of secrecy and cannot provide information about the client to third parties without the permission of the person concerned. Children from the age of 12 must give the permission themselves. If a child is below the age of 12 or is 12 years old or older but is not able to make a reasonable assessment of his/her interests, the permission of the legal representative is needed before the care providers provide data about the children to third parties[footnoteRef:62].  [62:  Article 17 PRYC. ] 

Where ‘the person concerned’ (no distinction is made with regard to age) believes that the provisions of the Privacy Regulation for Youth Care have been breached, he/she can file a complaint to the committee (Klachtencommissie) of the Youth Care Agency responsible for complaints. In the case of children, the parents will represent him/her. When information is unlawfully provided to third parties, court proceedings can also be started[footnoteRef:63]. The law requires that he/she has to be represented by the parents or guardians who have legal authority over the child or by a lawyer. [63:  Article 20 PRYC.] 

Just like the Youth Care Agency, the Board also has its own regulation, called Privacy Regulation Child Care and Protection Board (Regeling Wbp Primair Proces Raad voor de Kinderbescherming)[footnoteRef:64]. Parties to proceedings before the Board can request the Board for the inspection of documents that concern him/her. When the person has not reached the age of 16 yet, the legal representative must file the request on behalf of the child, to whom the Board will also reply.  [64:  Dated 23 April 2010.] 

Both the personnel of the Youth Care Agency and of the Board are bound by the General Civil Servants Regulations (Algemeen Rijksambtenaren Reglement), which contain rules on for instance the obligation to preserve the confidentiality of information. 
[bookmark: _Toc409787751]Rules applicable to court proceedings

In order to protect the privacy of those involved in court proceedings that concern law of persons and family, including proceedings that involve children, court proceedings take place behind closed doors which is an exception to the general rule, in accordance with which hearings are held in public[footnoteRef:65]. A ‘closed doors trial’ means that in principle only the parties can attend the court hearing; they have a duty of secrecy and only anonymised copies or extracts of the decision are issued to others[footnoteRef:66].  [65:  Article 803 CCP; the newly introduced paragraph 2 of this provision prescribes that the judge can decide at the request of one of the interested parties that the case will be partly or completely dealt with in public when substantial interests of public access give cause to this and the child’s interest does not oppose against that. ]  [66:  Van Mierlo, A.I.M., Van Nispen, C.J.J.C., Poal, M.V., Tekst & Commentaar Burgerlijke Rechtsvordering (5th edn. Kluwer 2012) pp. 1380-1381. ] 

Judges are bound by a duty of professional confidentiality (Beroepsgeheim). Likewise the rules before the judicial proceedings apply: when during court proceedings information is unlawfully provided to third parties, then a case can be started for an unlawful act. On behalf of children, it is their legal representative or guardian who initiates the proceeding.    
Special privacy protection rules apply to children involved in civil judicial proceedings due to their sensitivity, in accordance with which only a selected circle of persons (e.g. parents and guardians of the child) involved in the proceedings have the right to consult documents that relate to the proceedings and get copy thereof[footnoteRef:67]. This right is granted by the judge upon request. Children who are at least 12 years old are entitled to inspect his/her proceedings related documents in their own right (which does not count for child witnesses). Regardless of their age, children who lack the capability of making a reasonable assessment of their interests do not have this right. The judge can refuse to allow access to documents. The law allows for appeal against this decision.  [67:  Article 811 CCP. ] 

[bookmark: _Toc409787752]Avoiding the risk of adverse consequences
Applicable rules are described under Section 3.1.
Child as a plaintiff
The general rules that are described above apply.
Child as a defendant
The general rules that are described above apply.
Child as a witness
See the rules as described under rules applicable to court proceedings.
Child in other roles
The general rules that are described above apply.
[bookmark: _3.4_Protection_from][bookmark: _Toc409787753][bookmark: _Toc350439428]Protection from harm and ensuring a child friendly process 
[bookmark: _Toc409787754]General procedural rules applicable to children involved in civil judicial proceedings in roles of the plaintiff, defendant and in other roles
Courts set targets for each of their divisions, in accordance with which each division has to complete a number of cases (determined as a percentage of the total number of cases) within a given period of time (Doorlooptijden). These targets can be seen as an encouragement to promptly finish proceedings. As a general rule, targets that concern family law cases are usually met. For cases concerning visitation rights and parental responsibility, the target for district courts was to finish 85% of the cases within a year. In 2011 and 2012, the percentage of completed cases within a year was 83%. As regards cases that concern the imposition of child protection measures, juvenile court judges are obliged to finish 90% of the cases within 3 months. With respect to settlement procedures, the targets were exceeded with rates of 92% and 91% for 2011 and 2012, respectively[footnoteRef:68].  [68:  Jaarverslag 2012, Raad voor de Rechtspraak (Year Report 2012, Council for the Judiciary). ] 

With regard to the matter of preliminary judgements, the placement of a child under custodial control should be mentioned[footnoteRef:69]. The juvenile court can do so, when the moral or mental development of a child or his/her health is seriously endangered and other measures to avert this danger have failed or, are expected to fail. In cases where the investigation continues and if it is urgently and immediately necessary, the court may place the child under interim guardianship, whereby the child is often taken out of his/her home environment[footnoteRef:70]. The judge decides on this upon request of the Foundation[footnoteRef:71], the Child Care and Protection Board and the Public Prosecution Service. Children are not entitled to request the courts to act. To the extent necessary in view of the purpose of the child’s placement away from home, contact between the child and the parents may be restricted by the above mentioned Foundation[footnoteRef:72].  [69:  Article 1:254 CC.]  [70:  Articles 1:255 and 261 CC.]  [71:  Article 1, point (f) of the YCA.]  [72:  Article 1: 263a CC.] 

Dutch legislation does not contain requirements with respect to places where children are heard. It is noted, however that for children below the age of 12, a so-called Studio Hearing takes place which is especially meant for child victims and thus relevant within criminal proceedings. The studio hearing (Studioverhoor) is a compulsory audiovisual recording. The design of the interview studio consists of two rooms: a child-friendly room and the studio where the recording takes place. Between these two rooms a one-way screen is placed. The rooms have a child-friendly atmosphere with cheerful and bright colours and the furniture is adjusted to the child. Furthermore there are several toys and playing and drawing materials. The Child Protection Board has the same kind of studios which are used during divorce proceedings/investigations in order to observe the interaction between the child and his/her parents.
There are no legal requirements in place to ensure that children are provided with psychological, practical and other support during the civil proceedings. However, when necessary, children can appeal to several services for support, such as social workers or psychologists. 
With respect to the hearing of children as parties or interested parties, the CCP does not contain any requirements. This implies that courts are not obliged to use special communication techniques while hearing children and that judges are not legally obliged to adapt the hearing to the child’s pace and attention span nor to any communication problem that the child may have. 
As mentioned, in practice, with due consideration given to the best interests of the child, it is up to the juvenile court judge to decide whether the presence of the child is necessary before the court. Instead of hearing the child, the court may require him/her to hand in a written testimony. If the child is invited to come to court, he/she is not obliged to appear. 
Rules applicable to the hearing of the child can also be found in the Procedure Regulation on Civil Juvenile Law (Procesreglement Civiel Jeugdrecht). In order to protect the child and enable him/her to speak freely, there are in principle no parents in the court room when the child testifies[footnoteRef:73]. Also letters written by the child cannot be inspected by the parents. An interview with the child lasts around 10 minutes and in accordance with the principle of confidentiality, following the hearing of the child, no records are prepared and the judge only briefly summarises to the parents and others attending the trial the main elements of the child’s testimony[footnoteRef:74]. In order to create a child-friendly environment for the hearing of the child, the juvenile judge is not dressed in a robe during the hearing.  [73:  The child’s lawyer does have access to the court hearing. This does not count for staff of the Child Care and Protection Board. ]  [74:  Procedure Regulation on Civil Juvenile Law. ] 


The legal possibility of holding trials in camera also serves the purpose of ensuring that children are protected from harm. Rules applicable to in camera trials are described under Section 3.3. As described under this section, legal provisions regulating in camera trials are not specific to the child’s age.
Besides the above, Dutch legislation does not contain reference to measures which protect children from harmful images and information.
Child as a plaintiff
The general rules, described above apply.
Child as a defendant
The general rules, described above apply.
Child as a witness
The judge is free to decide whether the hearing of a child witness is necessary and if so it also takes place behind closed doors. If deemed necessary, children are served with a subpoena, as a result of which children are obliged to attend the hearing. Exceptions to the obligation of giving testimony are described under Section 3.1. This provision is applicable regardless of the age of the child.
Like an adult, a child witness’s testimony can be used as evidence, when it is based on the personal observation of the witness[footnoteRef:75].  [75:  Article 163 CCP. ] 

Under Dutch legislation it is not a legal requirement to commence proceedings without undue delay in cases where child witnesses are involved.  Child witnesses are not heard in child-friendly premises. Moreover Dutch legislation does not require judges to use special interview techniques during the hearing of children.
It is not a legal requirement to provide child witnesses with special support. Moreover, there are no legal provisions in place ensuring that child witnesses are protected from harmful images and information.
Child in other role
The general rules, described above apply.
[bookmark: _Toc409787755][bookmark: _Toc338234114][bookmark: _Toc350439429]Protecting the child during interviews and when giving testimony 
[bookmark: _Toc338234115][bookmark: _Toc338234116][bookmark: _Toc350439430]Beside the information provided under Section 3.4 it is noted that information/evidence received from children is admissible in court. This provision is applicable regardless of the role of the child. Children are supported and prepared for court sessions/interviews by, inter alia, their lawyers and parents. The latter are in principle not in the court room when the child testifies.
There are no legal measures in place to ensure that the number of interviews is as limited as possible. In practice, the judge will not call up a child to an interview if it is not necessary. 
[bookmark: _Toc409787756]Right to be heard and to participate in civil judicial proceedings 
[bookmark: _Toc346714791][bookmark: _Toc346714792][bookmark: _Toc346714946][bookmark: _Toc338234117][bookmark: _Toc409787757][bookmark: _Toc338234118]General rules applicable to children in the roles of plaintiffs, defendant and in other roles
Children have the right to be heard in proceedings in which they are involved. Often such cases will relate to the divorce of the child’s parents and arrangements concerning visitation rights (Omgangszaken). The judge must enable children who are at least 16 years old to be heard in cases regarding child maintenance[footnoteRef:76]. In all other cases the court should hear children who are 12 years old and older. When parents apply for a divorce at the court, children over the age of 12 are automatically invited for a hearing. Children below 16 years of age may be given the opportunity by the judge to speak when it concerns child maintenance cases and below the age of 12 in other cases. Children below the age of 12 can themselves also ask the judge to be heard.  [76:  At proceedings which are pending at the court of appeals, children above the age of 16 cannot be heard face to face in child maintenance cases, but he/she can state one’s point of view in writing.  ] 

As described under Section 3.4, when a child is party to a case or the subject of a dispute, he/she is not obliged to appear before the court. It is up to him/her to decide whether he/she would want to appear. If he/she does not appear, the judge can set another date for him/her to come to court. If the child does not appear for the second time, the case can be settled without the child being present. The Procedure Regulation on Civil Juvenile Law does not state anything on the summoning of children[footnoteRef:77].  [77:  Bakx, I., Het hoorrecht van de minderjarige nader bekeken Een onderzoek naar het hoorrecht van de minderjarigen in zaken die hen betreffen in het Nederlandse personen-en familierecht (Erasmus University, June 2012). ] 

Information to children regarding their participation in the proceedings is given by their parents and lawyers. Rules applicable to the provision of information to children are described under Section 3.2.
With regard to the period of limitation in civil proceedings, there are no special rules for children who do not pursue their claims before they reach the age of majority nor that allow young adults to bring cases about violations of their rights that occurred when they were children. In civil law cases, the general rule is that the limitation of actions is 20 years and it applies to adults and children alike.
Child as a plaintiff
With the exceptions described  under Section 3.1, which concern cases in which children do not need permission to enter into certain contracts (labour and medical), children have no right to file a lawsuit or participate in civil judicial proceedings in their own right, due to the lack of their procedural capacity to act. Besides the rules described under Section 3.1, age plays no role with respect to the representation of children during civil proceedings.
The child’s parents or guardians are responsible for representing him/her both before and outside courts. For civil proceedings at district courts legal representation is mandatory, which makes the parents or guardians responsible for hiring a lawyer. 
As described under Section 3.4., Dutch legislation does not contain requirements with respect to the interview techniques used by the courts while hearing child parties. In order to remove obstacles for children to access courts, when a child who is heard by the court but does not speak Dutch, he/she can use interpretation. The requesting party has the duty to provide for an interpreter at the court hearing. With regard to costs, the Legal Aid (Raad voor de Rechtsbijstand) provides financial support in case the parents of the child cannot afford a lawyer. 
Child as a defendant
The same rules apply to child defendants as to child plaintiffs. 
Child as a witness
Child witnesses are particularly dependent on their parents for gaining information on the consequences of their participation in the civil proceedings. It is up to the judge to decide whether a written statement without appearance at court is necessary. If not, the child is summoned and obliged to appear. 

Children in other role
The same rules as described under the general rules apply. 
[bookmark: _3.7_Right_to][bookmark: _Toc409787758][bookmark: _Toc350439431]Right to legal counsel, legal assistance and representation 
Child as a plaintiff/defendant and in other role
The Constitution[footnoteRef:78] provides that everyone may be legally represented in judicial and administrative proceedings and that in accordance with the rules set out in separate acts persons in need should be granted free legal aid.   [78:  Article 18 of the Constitution.] 

In civil proceedings before district courts, legal representation is mandatory which is not the case for proceedings before sub-district courts (Kantongerechten). Applications filed with the district court concerning law of persons and family law need to be signed by a lawyer. Also in appeal and cassation proceedings, legal representation is mandatory. With regard to civil law interlocutory/summary proceedings (i.e. accelerated civil proceeding in the Netherlands), the plaintiff needs a lawyer to represent him/her while the defendant may be present without the assistance of a lawyer[footnoteRef:79].  [79:  Den Hartog J., Procederen met of zonder procesvertegenwoordiger. De stand van zaken in 2012 (Deventer Kluwer 2012), p. 89 and further. ] 

As a child cannot perform legal acts in his/her own name without the permission of his/her parents/guardians, he/she cannot make an arrangement with a lawyer him/herself either. The parents or guardian of the child as his/her legal representatives are the ones hiring a lawyer, mandating him/her and potentially withdrawing him/her mandate. An exception concerns children who have full procedural capacity in certain cases. 
If the parents/guardians of the child cannot afford a lawyer, the Legal Aid Board will provide financial support. The lawyer will receive a monetary allowance (Toevoeging) from the Legal Aid Board. The amount of the parent’s/guardian's own contribution depends on their income. Parties who benefit from free legal aid, can also be subject to the benefit of paying reduced court fees[footnoteRef:80]. Also in case of mediation, parties can ask the Board for financial support. When the request is accepted, a part of the mediator’s fee will be paid by the Board. Request for free legal aid should be filed by the child’s parent or guardian, considering that children do not have capacity to act. Children who have capacity to act constitute an exception to this rule.  [80:  Snijders, H.J., Klaassen, C.J.M., Meijer, G.J., Nederlands burgerlijk procesrecht (Deventer Kluwer 2011), pp. 131-145. ] 

Besides the parents or guardians, also a special guardian can be appointed by the court to represent the child before and outside the court in matters relating to the care and upbringing of the child or to his/her property, or if the interests of the child are contrary to those of one or both of the parents or his/her guardian(s). A special guardian is appointed by the court upon request of one of the parties concerned, which can be the child him/herself or on the basis of its own initiative. 
As regards the role of legal representatives in civil judicial proceedings involving children, see Section 3.1.
Child as a witness
The decision to be represented by a lawyer or not is up to the child witness, this is not obligatory. In practice, a child witness is barely assisted by a lawyer. If the child needs support by a lawyer, the parents will have to hire one and have the right to get financial support if necessary. 
Child witnesses cannot benefit from free legal aid. 

[bookmark: _Toc346714794][bookmark: _Toc346714795][bookmark: _Toc338234119][bookmark: _Toc338234120][bookmark: _Toc338234122][bookmark: _Toc338234123][bookmark: _Toc409787759][bookmark: _Toc350439432][bookmark: _Toc338234124]Alternatives to judicial proceedings 
Child as a plaintiff and defendant
Mediation is an alternative to judicial proceedings which is often used in cases of divorce and parental visitation cases. With mediation, parties to a dispute attempt by themselves, on a voluntary basis, to reach an agreement on the settlement of their dispute with the assistance of a mediator. In this process, the mediator does not take a position, but helps the parties to find a solution. Parties cannot be forced to participate in the mediation process and have the right to stop the mediation process whenever they want to. 
Children as a general rule cannot initiate mediation in their own right, as they lack capacity to act. Instead, his/her legal representative initiates the procedure. Due to the lack of capacity to act children cannot be parties to the mediation proceeding in their own right either. Consequently their legal representatives and lawyer represent the child parties during the mediation process. Children who possess capacity to act are entitled to initiate mediation and participate in mediation in their own right. The child’s view is presented to the mediator via the child’s legal representative.
The Netherlands Mediation Institute NMI (Nederlandse Mediation Instituut) is the national platform for mediation in the Netherlands. The Institute has developed the NMI Mediation Rules (Mediationreglement) which contain guidelines for mediators with respect to the structuring of the mediation process and the model Mediation Agreement[footnoteRef:81]. In order to implement the EU Directive on certain aspects of mediation in civil and commercial matters[footnoteRef:82], a new law was adopted in November 2012[footnoteRef:83]. Although the Directive allows Member States to make the use of mediation compulsory, the Dutch legislator did not opt to make use of this option. Judges can in case of all types of disputes and at any stage of the proceedings invite the parties to use mediation in order to settle their dispute. Eventually it is up to the parties to decide whether they want their case to be settled via mediation. [81:  NMI Mediation Rules. ]  [82:  EU Directive on certain aspects of mediation in civil and commercial matters. ]  [83:  Act for the implementation of Directive 2008/52/EG on certain aspects of mediation in civil and commercial matters (Wet implementatie richtlijn nr. 2008/52/EG betreffende bepaalde aspecten van bemiddeling/mediation in burgerlijke en handelszaken, 15 November 2012). ] 

Dutch law does not exclude the possibility for the parties in mediation to refer their case to a judicial proceeding. This implies that the legal representatives of children, on behalf of the child, may refer the subject matter of mediation to a court proceeding. 
Child as a witness
Legislation applicable to mediation does not contain rules with respect to the involvement of child witnesses. This implies that the general rules described under the above sections, and in particular under Section 3.1 apply. 
Child in other role
Children will often be subject of the dispute in mediation and the extent of their involvement in the process, such as being heard by the mediator or joining the talks, depends on the circumstances. The child’s view can be taken into account according to his/her age/mental condition. Children aged 12 and above will be more involved in the conversations. It is eventually for the mediator to assess the situation and steer a solution which is in the best interests of the child. Children are not represented by their legal representatives in these proceedings. 
As referred to above, mediation is not mandatory in the Netherlands. This implies that the court cannot oblige the parties to refer their case to mediation in cases where a child is involved. 
Besides mediation in divorce cases, also a divorce agreement[footnoteRef:84] and collaborative divorce[footnoteRef:85] are alternative forms which are used instead of judicial proceedings. In these cases also, children will often be the subject of the dispute. The position of the child in these forms of proceedings is similar to mediation. Children aged 12 and above will be involved in deciding with which parent they will live, but the final decision is taken by the parents.     [84:  The agreement is only valid after the judge has pronounced the divorce decision. ]  [85:  In case of collaborative divorce the spouses negotiate an acceptable agreement with the assistance of professionals. They meet separately with their own attorneys and also together on a regular basis. When an agreement is reached, a judge has to sign the agreement.] 

[bookmark: _Toc350439433][bookmark: _Toc409787760]Remedies or compensation exist for violation of rights and failure to act 
Child as a plaintiff/defendant/other role
A child, as a general rule, has no procedural competence to bring a case before a court. His/her parents are responsible for representing the child in court proceedings and decide whether it is necessary to lodge an appeal. 
There are exceptions in the CC which enable children to act independently (Section 3.1.) and thus appeal against a court decision. An example of such a situation is when the child is emancipated by the court. 
Children who are at least 12 years old and those who are younger than 12 but are capable to make a reasonable assessment of their interests are considered to be legally competent and can make an appeal when it concerns cases of placement in a youth detention centre (Gesloten Jeugdzorg).[footnoteRef:86].  [86:  Article 29a (2) of the YCA.] 

During the appeal and higher appeal phases of civil proceedings, legal representation is mandatory. Legal representation constitutes a support mechanism. The parents/guardians as well as the child receive information about legal remedies from their lawyer who cannot appeal a case without the consent of the party he/she is representing. As referred to above, it is typically the child’s legal representative who decides on the necessity of filing an appeal and not the child, as children as a general rule lack procedural capacity to act. 
In certain cases (i.e. cases that concern the care and upbringing of the child or his/her property), when the interests of the child are contrary to the interests of one or both of the parents or his/her guardian(s), the court can appoint a special guardian to represent the child before and outside the court. 
With regard to the period of limitation in civil proceedings, there are no special rules for children who do not pursue their claims before they reach the age of majority nor that allow young adults to bring cases about violations of their rights that occurred when they were children. In civil law cases, the general rule is that the limitation of actions is 20 years and it applies to adults and children alike.
Finally it is noted that the Child Care and Protection Board has the right to appeal against a court decision when the case concerns a child protection measure. 
Child as a witness
Child witnesses have no right to legal remedy.
[bookmark: _Toc346714798][bookmark: _Toc346714799][bookmark: _Toc409787761][bookmark: _Toc350439434]Legal costs 
Child as a plaintiff/defendant
In civil proceedings, the general rule is that the losing party (i.e. the party who is obliged to fulfill or do something by court decision) has to cover the legal costs (Kostenveroordeling), including the costs of the other party (e.g. travel and accommodation expenses and the fees of the other party’s lawyer). 

The financial support a party receives from the Legal Aid Board for covering his/her own lawyer’s costs does not mean that he/she as a losing party would not need to cover the fee of the other party’s lawyer. 
The court may order both parties to cover their own costs. This is typically the case when the court decides over cases that concern personal status (e.g. recognition of paternity), as in these cases there is no winning or losing party. The parties bear their costs equally also in cases where they are members of each other’s family [footnoteRef:87]. [87:  Article 237 (1) CCP.] 

As children are not competent to bring a case before a court, their legal representatives will be party to a conflict. This implies that instead of the child, his/her legal representative pays the legal costs. Similarly it is the child’s legal representative who pays the stamp duty.
If a child has full procedural capacity to act, he/she bears the legal costs under the same conditions as adults. 
In proceedings that commence upon an application (i.e. not ex officio) which is the case in disputes that concern law of persons and family law, judges can decide on the bearing of the costs in the final decision. In disputes that concern the recognition of the child’s family status (e.g. recognition of paternity, recognition of maternity), a court judgement does not contain reference to legal costs, as in these proceedings there is only one party, thus the legal costs are covered by him/her. In both situations, a court fee at a fixed rate has to be paid. A special low rate is determined for those with a low income. 
Child as a witness
Under Dutch law, witnesses cannot bear legal costs, thus there are no rules to describe under this section. 
Child in other role
Under Dutch law, children in another role do not bear legal costs, thus there are no rules to describe. 
[bookmark: _Toc409787762][bookmark: _Toc350439435]Enforcement of civil court judgements 
Child as a plaintiff/defendant
[bookmark: _Toc336262988]Publicity is one of the general principles of civil proceedings in the Netherlands. This principle is applied in case of all procedures, including those that involve children.  With respect to the communication of court decisions, the principle of publicity manifests in a way that the parties to the procedure, including the child, may attend when the court pronounces its judgement[footnoteRef:88]. Judges are not obliged to organise a public hearing for the communication of judgements.  [88:  Information collected through a consultation with a stakeholder (lecturer). ] 

The clerk of the court serves a copy of the decision to the person who filed the lawsuit, the interested parties (Belanghebbende) who appeared at court and those who did not show up but did receive a copy of the claim for the lawsuit[footnoteRef:89]. Children who are at least 12 years old may receive a copy of the claim for the lawsuit, thus will also receive a copy of the court judgement. It will be mainly the task of the parents/guardians and lawyer to explain the decision to the child. There are no special requirements regarding the language which should be used, but in practice the communication will be in a way the child understands.  [89:  Article 805 (1) CCP. ] 

Depending on the case concerned, court decisions could be directly enforceable through the intermediary of a bailiff. Decisions taken on child protection matters can be enforced with immediate effect (uitvoerbaar bij voorraad). In these cases, a possible appeal against the judgement does not suspend the enforcement. 
When a child causes damage to a third party by an unlawful act, his/her parents/guardians are liable and thus bear the costs[footnoteRef:90]. This means that where a decision has been issued against a child defendant, enforcement will take place against the property of the parents/guardians and not the child. In case they have a liability insurance for the child, it will generally be the insurance company which will eventually compensate the other party for the damage. If there is no insurance and the parents do not comply with the enforcement of the court’s judgement, they can be committed for failure to comply with a judicial order (Lijfsdwang toepassen). This is the most serious remedy in case of a civil judgement and is used as an exception.  [90:  Article 6:169 CC. ] 

There are no measures in place to protect child plaintiffs and defendants during the enforcement phase of the proceedings. 
Detention cannot be used as a coercive measure under Dutch law. 
Child as a witness
Child witnesses do not play a role during the enforcement phase of the civil proceeding. 
Child in other role
Children aged 12 years and above will receive a copy of the court judgement. As mentioned above, it will be mainly the task of the parents/guardians and lawyer to explain the decision to the child. 
The Youth Care Agency is amongst others, responsible for the supervision of the implementation of child protection measures which are imposed by the judge. When during the enforcement of a decision it would appear that a child is at risk while being in the custody of one of his/her parents, the Agency has various means to act promptly. An example is a so-called crisis placement (Crisisplaatsing) in a foster family, if necessary, in combination with a restriction for the parent to have contact with the child. 


[bookmark: _Toc401654882][bookmark: _Toc409787763]Conclusions
[bookmark: _Toc409787764]Institutional and legal framework
The law on persons and family law is mainly regulated by Book 1 of the CCP, which in addition to the general procedural rules contain provisions specific to children. Rules on civil proceedings are laid down in the CCP, JOA and Procedure Regulations of the district courts. Title 6 of book 3 CCP includes provisions on family procedural law in which for example it is prescribed when a child must be heard by a judge and that court hearings should take place behind closed doors. 
Civil judicial proceedings involving children are adjudicated by district courts, more specifically by juvenile court judges. Besides the juvenile court judge, the following bodies are involved in civil proceedings that involve children: the Youth Care Agency, Public Prosecutor and Child Care and Protection Board. The Board has an advising role, but it also supervises the case and mediates between the parties, if needed. Besides these tasks, the Board has the power to appear as a party in court on behalf of the child.
Professionals dealing with children are subject to regular vetting. In order to check their suitability, persons who are working with children have to provide a certificate of good conduct.
[bookmark: _Toc409787765]General approach towards children under civil law
A person who has not reached the age of 18 is considered to be a child under Dutch law. Children can attain majority before the age of 18 with the following means: marriage, registered partnership[footnoteRef:91] or by emancipation. [91:  Article 1:31 (1) CC prescribes that the minimum age to enter into a marriage is 18 years. However, when the man and woman both reached the age of sixteen years and the woman submits a declaration of a medical doctor that she is pregnant or that she already has brought a child into the world no impediment exists but still approval of the parents is needed. In other cases counts that the Minister of Justice may, for compelling reasons, grant dispensation from the requirement mentioned in paragraph 1. ] 

Children involved in civil judicial proceedings are not provided with special protection measures against discrimination. This means they can make use of the general measures available for adults. On behalf of children, their legal representatives may initiate civil judicial proceedings. 
The principle of respecting the child’s evolving capacity is not spelled out in Dutch legislation but is enshrined in various legal provisions. The child’s evolving capacity is enshrined in particular in provisions that regulate the hearing of children. Courts must adjudicate in cases which involve children in accordance with the principle of safeguarding the child’s best interests. 
[bookmark: _Toc409787766]A child as an actor in civil judicial proceedings
Minority affects the legal capacity of a person to act and enter into contracts validly. As a general rule, the child’s legal representative’s approval is needed for a child to enter into a contract. In certain situations a child does not need permission, such as when entering into a medical agreement or employment agreement. The lack of full legal capacity to act, also limits the procedural capacity of children in a way that a child cannot bring a case before a court in his/her own right, thus his/her parents or guardians who exercise the parental responsibility over the child represent him/her both in and out-of-court. A special guardian can be appointed by the court when the interests of the child are contrary to the interests of the parents/guardians. 
Children from the age of 16 can be held liable for torts they have committed, while parents/guardians are responsible for the unlawful acts of their younger children.
With regard to the position of a child as a witness in civil judicial proceedings, the general rules (i.e. the same rules apply as to adults) of the CCP apply[footnoteRef:92]. A person summoned as a witness, is obliged to appear before the court. Dutch legislation does not contain reference to age limits, which implies that regardless of his/her age, a child may be heard. The agreement of the child’s parent or guardian is not necessary for the hearing of the child.  [92:  For proceedings commenced by summons these are Articles 149 and further CCP. On the basis of Article 284 CCP the same provisions are also applicable on proceedings commenced by an application.  ] 

Under Dutch law, children may be involved in civil judicial proceedings in roles other than those of the plaintiff, defendant and witness. Children can be the subject matter of certain civil judicial proceedings, e.g. of divorce. 
[bookmark: _Toc409787767]Provision of information to children
Besides the child’s right to receive a copy of the application (as an interested party), there are no other child specific rules contained in Dutch legislation. This implies that with respect to the provision of information to child plaintiffs/defendants and witnesses, the same rules apply to children as to adults.
When a child plaintiff/defendant is to be heard by the court, he/she receives a subpoena. A leaflet is enclosed with the subpoena which describes in a child-friendly manner the main aspects of the procedure and in particular the way the hearing takes place and the nature of the results that can be expected therefrom. It also makes reference to several websites and organisations giving more information about the civil judicial proceedings.
The child as a witness, as a general rule, does not have a right to be informed about the judicial proceedings. The only information that the child receives relates to his/her hearing, e.g. where and when the hearing is going to take place. The child receives this information in the form of a subpoena served to him/her.
[bookmark: _Toc409787768]Protection of the child’s personal and family life
Article 10 of the Constitution recognises everyone’s right to private life. This provision is further elaborated in the Personal Data Protection Act. The Child Care and Protection Board and Youth Care Agency are services which while processing the data of their clients are bound by this Act and in order to protect the child’s privacy of data, they are bound by their own Privacy Regulations. In order to protect the privacy of those involved in court proceedings that concern law of persons and family, including proceedings that involve children, court proceedings take place behind closed doors which is an exception to the general rule of holding hearings in public.
Special privacy protection rules apply to children due to their sensitivity, in accordance with which only a selected circle of persons (e.g. parents and guardians of the child) involved in the proceedings have the right to consult documents that relate to the proceedings and get a copy thereof. This right is granted by the judge upon request. Children who are at least 12 years old also receive a copy of the application and judgement and are entitled to inspect his/her proceedings-related documents.
[bookmark: _Toc409787769]Protection from harm and ensuring a child friendly process
Courts set targets for each of their divisions, in accordance with which each division has to complete a number of cases (determined as a percentage of the total number of cases) within a given period of time). As a general rule, targets that concern family law cases are usually met. 
The juvenile court judge can place a child under custody when the moral or mental developments of a child or his/her health are seriously endangered and other measures to avert this danger have failed or are expected to fail. In cases where the investigation continues and if it is urgently and immediately necessary, the court may place the child under interim guardianship, which often takes place away from the home of the child.

In practice, with due consideration given to the best interests of the child, it is up to the juvenile court judge to decide whether the presence of the child is necessary before the court. Instead of the hearing of the child, the court may require him/her to hand in a written testimony. If the child is invited to come to court, he/she is not obliged to appear. In order to create a child-friendly environment for the hearing of the child, the juvenile judge is not dressed in robes during the hearing. 
[bookmark: _Toc409787770]Protecting the child during interviews and right to be heard/participate in civil judicial proceedings
Though a child lacks legal competence to bring a case to court in his/her own right, he/she has the right to express his/her view on the matter. The juvenile court judge is obliged to give children who are aged 12 and above the opportunity to express their views, except in cases concerning maintenance (see Section 3.6). A child under the age of 12 can also be heard by the judge and has the right to ask the judge to enable him/her to give one’s opinion. There are no strict rules on how the hearing has to take place. The child’s best interests should be of primary consideration and the child has to be put in a position so he/she can speak openly.
In order to protect the child and enable him/her to speak freely, there are in principle no parents in the court room when the child testifies. Letters written by the child cannot be inspected by the parents. An interview with the child lasts around 10 minutes and in accordance with the principle of confidentiality, following the hearing of the child, no records are prepared and the judge only briefly summarises to the parents and others attending the trial the main elements of the child’s testimony. 
[bookmark: _Toc409787771]Right to legal counsel, legal assistance and representation
Mandatory legal representation is used in civil proceedings, which also counts in appeal and cassation procedures. The persons with legal authority over the child are responsible for the representation of the child and will be the ones to hire a lawyer. An exception concerns children who have full procedural capacity in certain cases. 
Access to free legal aid is not automatically provided, but legal assistance pursuant to the Legal Aid Act has to be granted. In proceedings commencing with an application which is the case for personal rights and family law cases, the judge can decide on the bearing of the costs of the judgement in his/her final decision. There is no government contribution provided for the legal costs; these are unrelated to the financial support which can be granted by the Legal Aid Board for hiring a lawyer. 
The decision to be represented by a lawyer or not is up to the child witness, this is not obligatory.
[bookmark: _Toc409787772]Alternatives to judicial proceedings
Mediation requires the parties to participate in the procedure in their own right. Due to their lack of procedural capacity to act, children cannot be parties to mediation in their own right. Children who possess full procedural capacity to act may participate in the mediation procedure in their own right. Dutch legislation does not contain any child specific provisions with respect to mediation. With respect to the rights and obligations of witnesses the legislation applicable to mediation does not contain any rules.  
Besides mediation in divorce cases, also a divorce agreement and collaborative divorce are used as alternatives. 
[bookmark: _Toc409787773]Remedies and compensation exist for violation of rights and failure to act
Child plaintiffs/defendants, who do not have full procedural capacity to act cannot file a legal challenge or appeal in their own right. This right is exercised by their legal representatives. There are exceptions in the CC which enable children to act independently and thus appeal against a court decision, for example when the child is emancipated. During appeal and higher appeal, representation by a lawyer is mandatory. 
[bookmark: _Toc409787774]Legal costs
With respect to the payment of legal costs, Dutch legislation does not contain any child specific rules. As a general rule, the losing party pays the legal costs, which includes the costs of the other party (e.g. costs of travel, lawyer, etc.) 
In proceedings that commence upon an application, which is the case in disputes that concern law on persons and family law, judges can decide on the bearing of the costs in the final decision. Under Dutch law, witnesses cannot bear costs.
[bookmark: _Toc409787775]Enforcement of civil court judgements
As enforcement is part of the civil judicial proceedings, in terms of legal standing the same rules are applicable as to the rest of the procedure, in accordance with which children as parties are represented by their legal representatives during the enforcement phase. Children with full procedural capacity do not need to be represented. 
Depending on the case concerned, court decisions could be directly enforceable through the intermediary of a bailiff. Decisions taken on child protection matters can be enforced with immediate effect.
When a child causes damage to a third party by an unlawful act, his/her parents/guardians are liable and thus bear the costs. 
[bookmark: _Toc409787776]Strengths and gaps
The CCP contains various provisions aiming to ensure that primary consideration in given to the child’s best interests and that children are provided with as much information as possible during the civil judicial proceedings in a way that the child understands. 
It is considered to be a strength that judges and other professionals working with children are well-trained. Besides their obligatory training, they regularly follow courses on, for example, how to communicate and approach children. 
Children aged 12 years old and above have the right to be heard and can express their thoughts on the case. Research shows that at hearings, juvenile court judges more often attach importance to the interests and rights of the child than in the past, which can be considered a strength. 
When there are suspicions of possible child abuse or maltreatment, several organisations are involved in the case. Despite this, cooperation between the difference organisations is sometimes lacking.  
With the 2015 decentralisation of the youth care system, the YCA will be replaced by the Youth Act and the municipalities will become responsible for a wide range of services for children and families. The transition aims to provide support to children as soon as possible and ensure better cooperation. 
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