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[bookmark: _Toc401219645][bookmark: _Toc401221473][bookmark: _Toc401221550][bookmark: _Toc401654866][bookmark: _Toc407963468]Introduction and context
[bookmark: _Toc401654867]The promotion and protection of the rights of the child is one of the objectives of the EU on which the Treaty of Lisbon has put further emphasis. This report is part of a study ‘to collect data on children’s involvement in judicial proceedings in the EU’ which supports the implementation of the Commission Communication of 15 February 2011 ‘An EU Agenda for the rights of the child’, which identified the lack of reliable, comparable and official data on the situation of children in the Member States (MS). This deficiency is a serious obstacle to the development and implementation of evidence-based policies and is particularly evident in the context of child-friendly justice and the protection of children in vulnerable situations. Making the justice system more child-friendly in Europe is a key action of the EU Agenda. It is an area of high practical relevance where the EU has, under the Treaties, competences to turn the rights of the child into reality by means of EU legislation. Improved data is crucial to the framing of such legislation.
The objective of this study is:
to establish statistics and collect data based on structural, process and outcome indicators on children involved in civil judicial proceedings for the years 2008-2010 (and 2011 if available) for all 28 EU Member States;
to provide a narrative overview of children's involvement in civil judicial proceedings in the EU. The report describes the situation in each Member State as at 1 June 2012.
This report examines the safeguards in place for children involved in civil judicial proceedings. The Council of Europe Guidelines on child-friendly justice serve as a basis for the analysis of the provisions affecting children in civil judicial proceedings in each Member State. 
[bookmark: _Toc407963469]Structure and scope
This report describes the national civil justice system insofar as children’s involvement is concerned. If, in addition to general rules in civil judicial proceedings, there are specific rules in the fields of family and employment law, the safeguards in place for children involved in judicial proceedings in those two specific sectors will also be described. 
Chapter 2 of this report provides an overview of the Member State’s approach to children’s involvement in civil judicial proceedings. It includes a description of the competent authorities and services.
Chapter 3 of this report is divided in sections (3.1, 3.2, etc.) according to the different safeguards examined (e.g. the right to be heard, the right to information, etc.). Each of these sections is divided into subsections describing the different rules applying to children according to the different role they may have in a civil judicial proceeding (plaintiff; defendant; witness; other roles). 
The table below summarises the type of judicial proceedings applicable to the fields of family and employment law and the competent courts. For the sake of completeness, the table also indicates which sectors are examined in the overview for administrative justice, i.e. asylum, migration, education, health, placement into care, administrative sanctions, and offences committed by children below the minimum age of criminal responsibility (MACR). In fact, in some countries, civil procedural rules also apply to judicial proceedings in some of these sectors, but in order to ensure a degree of consistency among the overviews on the 29 jurisdictions covered by this study, the breakdown set out in the table below has been applied for each and every country overview.  
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	Type of judicial proceedings and court competence per sector[footnoteRef:2] [2:  This table provides an indicative summary of competent courts and relevant proceedings. However, please check Section 2 for a complete overview of the competent courts or sections/divisions within the competent courts.] 


	
	Contextual overview for civil justice
	Contextual overview for civil justice
	Contextual overview for administrative justice[footnoteRef:3] [3:  This study on Children’s involvement in judicial proceedings is composed of three contextual overviews i.e. contextual overview for criminal justice, contextual overview for civil justice, contextual overview for administrative justice. The rules applying to judicial proceedings in the sectors of asylum, migration, education, health, placement into care, administrative sanction and offences committed by children below MACR are described in the contextual overview for administrative justice.] 

	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice
	Contextual overview for administrative justice

	Sectors:
	Family
	Employment
	Asylum
	Migration
	Education
	Health
	Placement in care
	Administrative sanctions
	Offences < MACR[footnoteRef:4] [4:  (MACR) Minimum Age of Criminal Responsibility – see Table 3.1 of the EU Summary of contextual overviews on children's involvement in criminal judicial proceedings  on MACR in EU28 as at 1 June 2012.] 


	Type of proceeding applying in the sector
	Civil judicial proceedings
	Civil judicial proceedings
	Administrative judicial proceedings
	Administrative judicial proceedings
	Administrative judicial proceedings
	Administrative judicial proceedings
	Civil judicial proceedings in case of lack of parental consent to placement
	Civil judicial proceedings

For specific administrative sanctions (e.g. discrimination, tax, etc.) administrative judicial proceedings
	Civil judicial proceedings in case of lack of parental consent to the measure

	Competent court(s) 
	Civil courts
	Civil courts
	Administrative sections of ordinary courts
	Administrative divisions of regional courts
	Administrative sections of ordinary courts
	Administrative sections of ordinary courts
	Civil courts
	Civil courts

Administrative section of ordinary courts
	Civil courts
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[bookmark: _Toc407963471]Brief description of judicial system and institutions
Romanian Law No 272/2004 for the rights of the child[footnoteRef:5] provides the general framework of child protection in compliance with applicable international conventions and recommendations in this field. [5:  Law for child’s rights protection N. 272/2004, in force since 21 June 2006. Since its entry into force the law has been modified and completed. ] 


Except for this piece of legislation, Romanian legislation does not provide detailed rules with regard to children's participation in civil proceedings. In other words, most of the legal provisions are equally applicable to children and adults.

While outside the reference period for this study (1 June 2012), this situation is about to change, as recently many pieces of legislation have been amended with the aim of ensuring that procedures are child-friendly. As a result of recent amendments, the Civil Code (NCC) and the Civil Procedure Code (NCPC – outside the reference period), and the Labour Code (NLC) now contain a few provisions, specially conceived for the protection of children within civil proceedings. These laws however, still do not provide a detailed description of child-protection techniques and tools. A more detailed legislation is expected to be adopted, particularly with regard to the organisation and functioning of specialised Tutelary and family courts.  

In cases where the general rules apply, judges have the power to apply and adapt general civil law rules in a way that ensures the protection of children. In order to protect the child’s interests, judges need to cooperate with the child’s legal representative as well as with specialised public authorities. 

The enforcement of the NCC and NCPC must lead to the establishment of new child-related bodies: the Tutelary Courts that will work together with the Family Councils. The Tutelary Courts, in cooperation with children’s Family Councils, will replace the city hall Tutelary Authority as soon as the organisational and functioning rules of the Tutelary Courts are established.

The Family Council is not a public body, but a group of three family members and/or persons close to the child (i.e. friends of the child’s deceased parents); it is not composed by judges or public servants. Its role is to survey the way a tutor or curator fulfils his/her duties. It does not supervise the exercise of parental rights and duties. This Council can be appointed by the Tutelary Courts ex-officio, or upon any interested person’s request (i.e. child’s guardian, relatives or the child if older than 14 years old). The Council surveys the exercise of the tutor’s duties; more precisely it gives advisory opinions (for the conclusion of legal acts on the child’s behalf)[footnoteRef:6] or decides on certain issues (i.e. decision on the annual amount of child alimony and on the administration of child’s property)[footnoteRef:7].  Its decisions and advisory opinions are noted in a register held by the tutor.  Besides the rule that the Tutelary Court surveys both tutors and Family Council's activities[footnoteRef:8], there are no other child-related procedural details provided in the law. [6:  Art. 130, NCC.]  [7:  Art. 148, NCC.]  [8:  Art.151, NCC.] 


Tutelary Courts are civil courts competent to adjudicate only in tutelary and family affairs[footnoteRef:9] and their remit covers the protection of children and their patrimonial and non-patrimonial family relationships. Although the establishment of Tutelary and Family Courts is expressly mentioned by the NCC and the NCPC, they have not been established yet. As long as the adoption of the legislation with regard to their organisation and functioning is still pending, it is difficult to compare the functioning of Tutelary Courts with that of ordinary civil courts. Currently, ordinary Civil Courts are competent to adjudicate in civil proceedings that concern children. As an exception under the general rule, there is one specialised Child and Family Court in Romania, The Child and Family Court in the city of Brasov (Tribunalul pentru copii si Familie Brasov). This was established as a result of a pilot project and has been operational since 2004[footnoteRef:10]. Specialised departments or in the absence thereof specialised judges should exist at each ordinary civil court, in order to ensure a child-friendly justice[footnoteRef:11]. The concept of Tutelary Court does not necessarily fit into the current system of the Romanian judiciary, in accordance with which first-level ordinary civil courts (judecatorie) are competent to adjudicate in tutelary and divorce issues and district civil courts (tribunal) are competent to adjudicate in adoption and special child protection measures. [9:  Art. 107 and 265 NCC.]  [10:  Order for creating the Juvenile and Family Court of Brasov N. 3142/C/22.11.2004 issued by the Ministry of Justice.]  [11:  Law for organising the judicial system No 304/2004 dated 28 June 2004, as further modified and completed.] 

 
According to the new NCPC, the tribunal became the ordinary court and the civil district court hears only those claims for which explicit jurisdiction was granted. The distribution of children and family cases takes into account the difficulty of the cases and  the necessity of the court to be closer to the citizen. 

Only those judges who undertake the necessary training programmes organised by the National institute of Magistracy (Institutul National de Magistratur) can be considered as specialised judges. The Romanian Law Schools’ curricula do not have a child-oriented approach and child-related civil issues are only briefly evocated via general civil law or family law courses[footnoteRef:12]. The National institute of Magistracy offers a continuous training programme for judges, but the programme is not focused on the role of children in judicial proceedings[footnoteRef:13]. This implies that specialised judges must obtain experience while adjudicating in cases involving children[footnoteRef:14]. The continuous training of judges and justice personnel in charge with child-related files is not subject to any specific regulation.  [12:  See for example the University of Bucharest’s curricula.]  [13:  The National Institute of Magistracy/Institutul National de Magistratura curricula for continuous training - 2013 contains only a two-day seminar on child-related justice.]  [14:  Several training materials have been produced and disseminated to local specialists, in close cooperation with INM and NGOs for children protection, mostly before 2010 (interview with stakeholder, Ministry of Labour, Family and Social Protection).] 

Magistrates, prosecutors, policemen and other categories of specialists were in a target group that was included in all of the national programmes implemented by the Ministry of Labour, Family, Social Protection and Elderly – including training sessions for specialists working within this field.
Currently, the main role in civil judicial proceedings that involve children is reserved to the children’s parents/guardians[footnoteRef:15], who amongst others represent or assist the child in civil proceedings. The protection of the child’s best interests are fully in the hands of the child’s parents/guardians until the child turns 14 years old, as children under that age always need to be represented by their parents/guardians while entering into civil contracts and participating in civil procedures. Romanian legislation takes into account the evolving capacity of the child by limiting the involvement of parents/guardians in cases that concern children who are older than 14 years old. In accordance with the applicable rules, a child who is older than 14 years old does not need to be represented while entering into civil contracts and while participating in judicial proceedings. Instead of representing children who are older than 14 years old, the parent/guardian assists the child in the conclusion of civil law contracts and during the civil judicial proceedings[footnoteRef:16].  [15:  Art. 1365 NCC; this is a major change, as the penal procedure suspended the civil one under the old legislation. ]  [16:  Art. 501, NCC.] 


The parents/guardians of the child are obliged to take into account the best interests of the child, while representing him/her during the civil proceedings[footnoteRef:17]. In cases where the best interests of the child seem to be contrary to his/her parents’ interests, the court may intervene if the protection of the child’s best interests is deemed to be necessary, by ordering specific protection measures (e.g. nominating a guardian ad litem, recommending mediation or psychological counselling, ordering investigations, etc.).  [17:  The principle of the prevalence of the parents' responsibility in connection with the observance and safeguard of the rights of the child is expressly provided by Art. 6, L.272/2004.] 


The  local community[footnoteRef:18] has a subsidiary legal obligation to ensure the protection of children[footnoteRef:19]. The local community carries out its role ex officio, or upon request, under the supervision of civil courts. Civil services for children’s protection have been organised at a local level by the local authorities, in order to offer more efficient protection:  [18:  Art. 5, L. 272/2004, provides that public authorities’ intervention for children’s protection is subsidiary. The Romanian State’s intervention in this field is realised by its decentralised public services.]  [19:  Arts. 104-105, L. 272/2004.] 


The Department Council (Sectoral Councils for each sector of Bucharest) coordinates the activity of the Commissions for child protection and the Directions for social assistance and child protection. The Commissions for child protection are public bodies without legal personality in charge of the protection of disabled children and the education of children; they can also initiate judicial procedures if it is deemed to be necessary for the protection of individuals including of children. The Directions for social assistance and children’s protection are public bodies with legal personality, in charge of providing social assistance to children.
The City Councils coordinate the activity of civil servants in charge of social assistance and children’s protection. The City Councils also act as Tutelary Authorities in close cooperation with the other specialised bodies, thus they actively participate in child-related judicial proceedings with the aim of promoting the superior interests of children in family/parental/tutelary relations. The City Council is obliged to work in close collaboration with the child, his/her family and the court.
Among the central authorities, the Direction for Child’s Protection within the Ministry of Labour, Family and Social Protection is in charge of preparing and implementing public policies for child protection and disseminating information about such policies to the authorities in charge[footnoteRef:20].   [20:  Art. 100, L. 272/2004.] 


In child-protection cases, the authorities and private institutions (e.g. schools) are obliged to cooperate. This obligation is enshrined in the legal principles of multi-sectoral intervention and partnership, which are defined in the Law of child protection[footnoteRef:21].  [21:  Art. 6, L. 272/2004.] 


The civil law does not provide for a detailed regulation with respect to the coordination of different professionals, which might in practice hinder the comprehensive understanding of the child. The assessment of the child’s legal, psychological, social, emotional, physical and cognitive situation and the respect for the child's right to private and family life are nevertheless mandatory in any child-related procedures[footnoteRef:22].  [22:  Art.6 L.272/2004 uses the terms: “multi-sectorial” and “cooperation/partnership” (the terms are not synonyms). Although Art.263 NCC does not expressly mention any of these terms, it could represent one of their express applications: it provides that child protection authorities must actively participate in all child-related civil proceedings.] 


Under Romanian law, family issues and other child-related civil rights are dealt with within civil proceedings. It is also possible than more than one type of child-related proceeding/procedure might run at the same time: some child-related files that are dealt with under civil proceedings cannot be decided upon by the courts without some investigations and reports being done by public authorities. This is typically the case where the nomination of a guardian becomes necessary, where the exercise of parental authority appears to be abusive/insufficient or where an adoption procedure is running. In these cases the two procedures run together. 

Where the law requires the public authorities’ participation in a child-related civil procedure, a series of administrative proceedings needs to be completed at the administrative level and their outcome must be presented to the judge. The civil procedure is not suspended, but the judge must take into account the necessary time to complete such administrative proceedings. The administrative phase is consequently included in the civil proceedings, which become a civil-administrative mix. For example, the civil court cannot open an adoption procedure unless a series of administrative acts are issued by public authorities in charge (e.g. decisions on the legal status, meaning the adoptability of the child). Another example lies with child custody cases, where the placement of the child is preceded by social and psychological investigations and reports conducted by the local authorities in charge of child protection. 

With respect to the relationship between civil and criminal procedures it can be concluded that the two typically run parallel to one another. For example, the civil judicial proceeding on the termination of parental responsibility could run parallel to the criminal proceeding against the parents who were violent towards their children. Another example is when the child victim asks for the compensation for his/her damages during the criminal proceeding. It falls under the remit of civil courts to decide on claims for the compensation of damages. 

According to Romanian law[footnoteRef:23], the Ministry of Labour, Family, Social Protection and the Elderly  can authorise private bodies (e.g. NGOs) to provide child protection services. Moreover public bodies can also be authorised to offer child protection services. NGOs proving their usefulness to the public can benefit from public money[footnoteRef:24] while providing their services. Several Romanian child protection NGOs benefit from public funds and work in close cooperation with public institutions.    [23:  L. 272/2004.]  [24:  According to Government Ordinance No 26/2000 for public utility private bodies. ] 


Continuous training is a general requirement which concerns all civil servants, not only those in charge of child protection. Although the implementation of public policies with regard to the continuous training of civil servants is currently pending, civil servants working for public authorities in charge of child protection should theoretically be subject to a continuous training and specialisation process implemented by The National Agency for Civil Servants (Agentia Nationala a Functionarilor Publici) and coordinated by the Direction for Child’s Protection. Although the 2008 National Strategy of the Agency for Child’s Protection[footnoteRef:25] provided for the development of a national training strategy for civil servants dealing with children, this strategy has not yet been implemented. The implementation of this training programme has been postponed due to the reorganisation of the Romanian public sector, in which The National Institute of Administration, the main training provider for public servants, became a division of The National Agency for Civil Servants and the National Agency for Child’s Protection became a division of the Ministry of Labour, Family and Social Protection. Consequently, such training programmes cannot currently be identified[footnoteRef:26]. [25:  National Strategy of the Agency for Child’s Protection.]  [26:  Interview with stakeholder.] 


The concrete methods and techniques for the professionals’ regular vetting depend on the profession in question and it can include child-related issues Criminal records are generally requested for any positions in the public sector or in public-interest activities[footnoteRef:27], However, Romanian legislation does not provide any child-related general rule in this respect. One instance where a criminal record check is mandatory is when applying for a job as a professional foster care assistant .	 [27:  NLC; Law No 7/2004 for civil servants’ evaluation.] 

[bookmark: _Ref389166211][bookmark: _Toc407963472]General approach towards children under civil law: definition of child, principle of evolving capacities, best interests of the child, principle of non-discrimination
[bookmark: _Toc407963473]Definition of the child under the national law
In civil law, the term “child” refers to a person who is less than 18 years old and who has not obtained full civil capacity under special conditions (e.g. a child can obtain full civil capacity at the age of 16 upon request[footnoteRef:28], if he/she gets married[footnoteRef:29], or is in an employment relationships). [28:  Art. 40 NCC.]  [29:  Art.39 NCC.] 

[bookmark: _Toc407963474]The child's evolving capacity
The principle of respecting the evolving capacity of children is not set out in legislation per se, however it is enshrined in relevant guidelines which state that while interviewing a child due consideration should be given to the child’s age and maturity[footnoteRef:30]. The legal requirement of interviewing a child is the manifestation of the right to being heard. The child’s right to be heard extends to his/her relationship with the courts or administrative authorities and with his/her parents, tutors and family.  [30:  Interviewing children throughout the judicial proceedings.] 


Respect for the child’s evolving capacity is also reflected in Romanian legislation which states that a child who is at least 10 years old must be heard by a judge in any civil procedure concerning him/her[footnoteRef:31]. A judge may also decide to interview younger children whenever he/she finds it necessary to interview the child when relevant in the light of the child’s best interests[footnoteRef:32]. In accordance with the UN Convention on the Rights of the Child (UNCRC)[footnoteRef:33], Romanian legislation provides for the right of children to request the courts to hear them. In the case of very young children (i.e. children under 10 years old), the presence of a psychologist is strongly recommended during the proceedings and the interview should not be conducted in public[footnoteRef:34]. [31:  Art. 264 NCC.]  [32:  Art. 264 NCC.]  [33:  Article 12 UNCRC.]  [34:  Specialised training for all the authorities in contact with children is considered to be the best solution (ns); see Manual for implementing L. 27/2004, supra.] 


The child’s age and maturity also play a key role while evaluating his/her views. Even in cases where the courts are obliged to hear the child, the extent to which the child’s views are taken into account depends on his/her age and maturity. Another factor that the courts take into account while evaluating the child’s opinion is his/her best interests. This means that even in cases where the child is heard, his/her view could be disregarded if his/her opinion is against his/her best interests. Thus the fact that a child is consulted does not mean that his/her views will fully be taken into account by the courts[footnoteRef:35].  [35:  Constitutional Court, Decision No. 82/2003, Romanian Official Gazette No. 89 of 26 March 2003. ] 


Children are heard by the courts not only as parties, but also as witnesses. Children can testify within civil proceedings regardless of their age. Romanian legislation does not exclude the legal possibility of hearing children. The fact that child witnesses could be heard does not mean that a judge must strictly respect the child’s testimony, opinion or wish, but implies that due consideration should be given to the child’s opinion. If a child refuses to be interviewed, the judge will also assess the reasons behind the child’s behaviour[footnoteRef:36].  [36:  L. 272/2004.] 


The civil procedure law does not provide for the psychological evaluation of children before being heard, neither does it specify methods for assessing the child’s maturity. Despite the lack of legal requirements, the judge can ask for the involvement of an expert whenever he/she considers such assistance necessary. 

The main principles for children’s involvement in judicial proceedings are[footnoteRef:37]: [37:  At a national level, general principles of child-protection are provided by L. 272/2004, Art. 6.] 


The principle of safeguarding the best interests of the child;
The principle of ensuring equal opportunities and non-discrimination; 
The principle related to the parents’ empowerment to observe and safeguard the rights of the child and fulfil their parental responsibilities;
The principle of decentralisation applied to child protection services, the multi-sectoral intervention and the partnership/cooperation between the public institutions and the authorised private bodies;
The principle of providing individualised and customised care for each child; 
The principle of observing the dignity of the child;
The principle of interviewing a child and taking his/her views into consideration bearing in mind his/her age and maturity; 
The principle of ensuring stability and continuity in the care, raising and education of a child, taking into account his/her ethnic, religious, cultural and linguistic background while putting protection measures in place;
The principle of fast tracked decision-making processes in cases that involve children; 
The principle of ensuring protection against child exploitation and abuse;
The principle of interpreting any legal document related to the rights of the child in connection with the set of regulations applicable in the matter. 

These principles are expressly referred to in the Law for Child protection[footnoteRef:38] and in other laws applicable to children. These principles must be applied for the interpretation of any legal provision that concerns children[footnoteRef:39], including those set out in legislation on civil proceedings.  [38:  Art.6, L.272/2004.]  [39:  Art. 6, L.272/2004.] 


Neither the law nor the relevant guidelines[footnoteRef:40] provide any specific details on the way these principles should be interpreted. Therefore it is not possible to further expand on the requirement of ensuring that the child is treated with dignity and respect.  [40:  Manual for implementing L.272.] 


Some specific civil child-related rules can be considered as manifestations of child-protection principles (e.g. taking into account the child’s opinion in adoption procedures, interviewing the child in a separate room, etc.). 
[bookmark: _Toc407963475]Safeguarding the best interests of children
Pursuant to the NCC[footnoteRef:41], the child’s best interests should be the governing principle of all proceedings (judicial and non-judicial) that involve children. Despite the existence of this obligation, the term is not defined in legislation. Some indication as to the meaning of the term ‘best interests of the child’ exists in manuals, guidelines and handbooks drafted by public authorities in close cooperation with NGOs for child protection[footnoteRef:42]. As an example, the Judge’s handbook for child protection provides that the child’s opinions and preferences can be taken into account if they can be reasonably assessed. Under Romanian law handbooks, guidance documents, etc. are not legally binding[footnoteRef:43]. Although it is not always spelled out in legislation (i.e. there are cases where the interviewing of the child is mandatory), in practice, officials and judges may decide to involve the child while defining his/her best interests. The child’s view on his/her interests can be gathered via his/her hearing. [41:  Article 263 of the NCC. ]  [42:  “The role of the judges and prosecutors in child’s rights protection,  Manual for implementing L. 272 issued by the Direction for Child’s protection available here; Interviewing children throughout the legal proceedings, available here; Analysis of the Romanian Juvenile Justice System available here. The project for modifying and completing L. 272/2004 on child’s rights also provides some criteria of evaluation of child’s best interest in the custody-related process.]  [43:  Interview with stakeholder.] 


The main public body responsible for the evaluation of the child’s best interests is the court, which in accordance with the principles of multi-sectoral approach and of cooperation/partnership[footnoteRef:44], may cooperate with specialised bodies while determining the child’s best interests (also see above under the description of the institutional framework). In case of some special procedures (e.g. adoption, placement and specialised surveillance), the involvement of child protection authorities while determining the child’s best interests is compulsory.  [44:  Art.6 L.272/2004 (fully reproduced in the document, under the current section) uses the terms: “multi-sectorial” and “cooperation/partnership” (the terms are not synonyms). Although Art.263 NCC does not expressly mention any of these terms, it could represent one of their express applications: it provides that child-protection authorities must actively participate in all child-related civil proceedings.] 


Romanian civil legislation does not define in a detailed manner the types of factors (e.g. well-being, social and economic interests) that courts should take into account while determining the child’s best interests. Such factors are usually provided in the legislation for the social and psychological investigation at the administrative level.

According to the recent modifications brought to Law no. 272/2004, a set of clear items was introduced in order to help the Court and the other interested authorities, in assessing the best interests of the child.

Based on Romanian case-law it seems that the child’s personal best interests often coincide with family interests. For example, custody of a child is often given to the parent who is the most cooperative (the one who agrees to share custody and to encourage the maintenance of the relationship between the child and the other parent), in order to give the child a chance to have a normal relationship with the two parents. The aim in these cases is assessed as being in the best interests of the child. 

The extent to which the child’s best interests are taken into consideration depends on the dispute in question. For example, in family law cases and cases that concern the personal rights of children, the courts take the child’s best interests into consideration more than in the case of other types of ordinary civil disputes. In the case of other disputes the principle of safeguarding the child’s best interest might not always be relevant, unless a conflict of interests is observed between the child and his/her legal representative, in which case the child’s best interests are given due consideration. This description also proves that under Romanian legislation the principle of child’s best interest seems closely related to the family and tutorial relations of the child. 

Moreover, where more than one child is involved in a custody procedure, the best interests of each child is assessed separately, but with an aim to preserve the relationship between siblings[footnoteRef:45]. [45:  Interview with stakeholder (Judge).] 

[bookmark: _Toc407963476]The principle of non-discrimination[footnoteRef:46] [46:  Art.6, L.272/2004.] 

In the context of civil judicial proceedings, the principle of non-discrimination can have a multiple meaning. First of all, it refers to the possibility for disadvantaged groups, including children (discriminated children – especially Roma children, children with disabilities, children contaminated with HIV) to benefit from their rights within civil procedures. Furthermore, it refers to the requirement of ensuring the equal position of children and their adult counterparts in the civil process. Finally, it fulfils the requirement of treating children equally regardless of their position in a process. Equal chances for children are mainly ensured by means of protective measures. As an example of such protective measures the representation of children could be mentioned during the civil judicial proceedings. 

With respect to protection against discrimination, L.272/2004[footnoteRef:47] expressly provides that children regardless of their age can file a case alone, in their own name and right, in cases that concern the violation of their fundamental rights. In Romania, the prohibition of discrimination is a constitutional principle; consequently the right not to be discriminated against can be considered as fundamental right.  [47:  Art. 34, L.272/2004.] 


Moreover, L.272/2004 expressly provides specific child-protection procedures (e.g. placement, emergency placement and specialised surveillance) for the most vulnerable categories of children (e.g. children who are not under parental authority, abandoned and institutionalised children, refugees, children subject to human trafficking and exploitation, delinquent children, etc.), who are often subject to discrimination.

Nevertheless, without specific provisions or relevant case-law, the child’s right to redress in cases where he/she feels discriminated against cannot be analysed in abstracto, because discrimination always relates to the breach of a substantial right (e.g. right to education, right to have access to health services, etc.). Consequently, the type of legal redress depends on the gravity of the consequences of the discriminatory act. 
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[bookmark: _Toc407963479]General rules applicable to the parties (plaintiff and defendant)
Under Romanian law, only those who have full procedural capacity can participate in civil judicial proceedings in their own right. In accordance with substantive civil law rules, only those who possess full civil capacity can possess full procedural capacity. Full civil capacity is linked to the person’s capacity to use and capacity to exercise, in a way that only those who have full legal capacity and capacity to act can possess full civil capacity. 

Legal capacity (capacitate de folosinta) refers to the capacity of persons to bear rights and obligation, and begins at birth. Capacity to act (capacitate de exercitiu) captures the capacity of persons to conclude civil legal acts in their own name validly. This capacity is obtained progressively[footnoteRef:48] in a way that by obtaining full legal age, people, as a general rule obtain full capacity to exercise (an example of an exception is when people are under guardianship that excludes their capacity to exercise). [48:  Art. 34-43, Art. 143, NCC.] 


As a general rule, children cannot enter into contracts in their own right due to their lack of capacity to exercise. Until they obtain full capacity to exercise, children are either represented (before the age of 14) or assisted (after the age of 14) by their legal representatives. As an exception, persons who do not have full exercise capacity can conclude contracts of small significance (i.e. contracts that cannot cause them any potential harm). For example, children can conclude preservation deeds or small-value legal acts[footnoteRef:49] (e.g. everyday consumer acts like buying small-value objects or everyday services like transport or communication). [49:  Art. 34-43, Art.143, NCC. ] 


Procedural acts cannot be taken validly in their own name by children under the age of 14. Until that age, the legal representative can initiate civil judicial proceedings instead of the child and/or participate in the proceedings on behalf of the child. 

After the age of 14, children obtain a limited capacity to act which allows them to enter into certain civil contracts in their own right. At this age, the child can have his/her own identity card, which provides him/her a certain degree of judicial independence, but also a certain degree of responsibility. Nevertheless, children between 14 and 18 still need their legal representative’s authorisation or approval for concluding civil contracts that are not of small importance, or which can harm them. 

The fact that children have limited exercise capacity also affects their rights and obligations in the civil judicial proceedings. Children older than 14 years can take procedural acts in their own name and right, but their acts’ validity depends on the subsequent approval of the child’s legal representative. This approval can apply retrospectively, but it cannot be given for all subsequent proceedings of a civil procedure. In other words, a simple general approval at the beginning of a civil procedure is not sufficient[footnoteRef:50]. In cases where the legal representative does not give his/her approval/authorisation on time, the procedural act of the child should be considered as invalid and must be annulled[footnoteRef:51]. In accordance with the principle of safeguarding the child’s best interests, the judge should always check whether the legal representative is present and in his/her absence, refuse the child from taking procedural actions. [50:  Decision No 13 of the Romanian Supreme Court, 16 December 1957, quoted by  M. Avram , Dreptul civi. Familiar/ Civil law. Family issues, p. 474, Hamangiu, Bucharest 2013.]  [51:  Art. 57, NCPC.] 


As opposed to children who are younger than 14 years old, children between the age of 14 and 18 do not need to be represented before the court by their legal representatives and can act in their own right and name[footnoteRef:52]. In other words, the legal representative’s involvement is limited to the provision of assistance to children and to the approval of certain judicial acts of the child.   [52:  Decision No 1655 of the Appeal Court of Cluj, 11 November 1998, ib idem.] 


When the child reaches the age of 18 during the proceedings, he/she gains full civil procedural capacity. Persons with full civil procedural capacity do not need to be assisted or represented by their legal/judicial representative any more.

The lack of capacity can suspend the prescription of judicial actions under the same conditions for adults and children.  

Whenever a child tries to initiate a lawsuit or undertake procedural acts without being assisted/represented, judges usually contact the legal representative and, eventually, the local authorities in charge of child protection, in order to verify if parental authority is properly exercised[footnoteRef:53]. [53:  Interview with stakeholder (judge at from Appeal Court of Bucharest).] 


A temporary guardian ad litem (curator) can be ordered for the representation of children who do not have a regular legal representative[footnoteRef:54] .  [54:  NCPC, Art. 80 ss; NCC, Art. 146 ss.] 


As a special rule with regard to labour issues, at the age of 16 the child is provided with full civil capacity[footnoteRef:55]. Another special rule provides that a person can obtain full civil capacity at the age of 16 if he/she gets married[footnoteRef:56]. The minimum legal age of marriage under Romanian law is 16. Marriages of children between the ages of 16 and 18 are subject to the prior approval of their parents.  [55:  Art. 42NLC and NCC.]  [56:  Art. 39, NCC.] 


For any serious reasons, courts may decide to grant full civil capacity to children older than 16 years old[footnoteRef:57]. Romanian legislation does not specify the meaning of ‘serious reasons’. Married children or children older than 16 years old (e.g. children being in employment relations) acquire full civil capacity by the effect of law and do not need to be assisted by their legal representatives during civil judicial proceedings.  [57:  Art. 40, NCC.] 


Romanian legislation does not provide assistance to children who due to their limited or full civil capacity are entitled to file a lawsuit and take procedural actions in their own right.

As referred to above, children who do not have full procedural capacity need to be represented or assisted during the civil judicial proceedings. As a general rule, the child’s parents are the child’s legal representatives. Children who are not under parental responsibility and children who have conflicts with their parents during the civil judicial proceedings need to be represented or assisted by a guardian. The legal requirement of ensuring that children are represented or assisted constitutes the manifestation of the principle of ensuring the children’s best interests. 

With respect to legal representation, a separate set of rules applies to special protection procedures[footnoteRef:58]. As described under Section 2, the term special protection procedure refers to procedures which involve children who are not under parental/ tutorial or institutional responsibility. These procedures are special also in the sense that two procedures run in parallel, i.e. civil and administrative procedures. Considering that children are not under parental, tutorial or institutional responsibility in these procedures, the rules applicable to legal representation are also special. For children who are not under parental responsibility either temporarily or permanently, the Court will nominate a temporary legal representative (until a permanent legal representative will be named)[footnoteRef:59] and, eventually, order the implementation of other protective measures (institutional/family/emergency placement or specialised surveillance, measures which aim to offer a minimum standard of attention and care to the child by placing him/her under the responsibility of an adult, a family or a specialised institution)[footnoteRef:60].  [58:  L.272/2004.]  [59:  Arts. 110-163, NCC.]  [60:  According to L.272/2004, this special protection is put into practice via a series of administrative and judicial measures, within a legal procedure validated by civil courts.] 

The child as a plaintiff

As an exception to the general rules described, L.272/2004[footnoteRef:61] provides the child’s right (regardless of his/her age[footnoteRef:62]) to file a case and to receive all the necessary information in this respect whenever he/she considers his/her fundamental rights to be violated. The law does not provide any other details. No relevant case-law or practice can be identified. [61:  Art. 29, L. 272/2004.]  [62:  Manual for implementing L.272.] 

The child as a defendant

The general rules described above apply. As an exception to the general rules, if the legal representative does not approve the participation of a child who is older than 14 this does not prevent courts to adjudicate in the given case[footnoteRef:63].  [63:  Romanian Supreme Court decision No 13, 16 December 1957.] 

The child as a witness

Children, regardless of their age, can be heard as witnesses during the civil judicial proceedings. It is noted however that children who are younger than 14 years old are represented by their legal representatives in all procedural acts. This is in accordance with the fact that children who are younger than 14 years old lack procedural capacity. Children of any age must be accompanied by an adult when giving testimony, even if parents/tutors might not always be allowed to attend the interview with the judge.

While interviewing child witnesses, the court should follow the main principles for the children’s protection, which are described under Section 2. 

It is up to the courts to decide on the extent to which they take into account the evidence received from child witnesses. Despite the lack of legal requirements, the courts, in practice, while assessing the legal value of the child’s testimony assess the child’s capacity to understand the consequences of testifying and the importance of telling the truth or the reasons that led the child to the refusal of testifying[footnoteRef:64].   [64:  Interviewing children throughout the judicial proceedings. ] 


The legislation does not spell out under which condition a child is not allowed to testify or can refuse to testify (as an example, the NCC provides that children are not allowed to testify in their parent’s divorce, but without an express limitation, this interdiction applies regardless of the children’s age, even to adult children).

So like adults, child witnesses who are 14 years old or older are invited (together with their legal representative) to appear before the court in the form of a subpoena[footnoteRef:65]. Children younger than 14 years old cannot be personally summoned, as their legal representative represents them in all procedural acts (young children receive the invitation to appear in court via their legal representative).  [65:  The Civil Procedural Code.] 


With respect to the content of subpoenas served to children, Romanian legislation does not contain child-specific rules. This means that as in the case of adults, subpoenas served to children contain information about the hearing itself (e.g. place and time of the hearing) and warrants about the legal consequences (e.g. coercive measures) of non-appearance before the court. In the interpretation provided by the relevant guidelines, the enforcement of a warrant to appear in court as a coercion measure applied to a child would obviously run contrary to the prevalence of child protection principles and may be replaced with the supply of specialised services such as legal and psychological   counselling with the aim of determining the child’s appearance in court, unless other alternative means have been identified, such as the one provided in the Code – the interview at the child’s residence[footnoteRef:66]. [66:  Interviewing children throughout the judicial proceedings , p 76.] 


Children’s legal representatives and even children over 14 years old can be held responsible for their refusal to give testimony or for untruthful testimony (it is noted that only a person who has reached legal age can be criminally responsible for his/her behaviour). In practice, coercive measures are not imposed against children who refuse to testify[footnoteRef:67].  [67:  Interviewing children throughout the judicial proceedings .] 

The child in any other role 

Under Romanian law, children can participate in certain civil procedures in roles other than those of the plaintiff, the defendant or the witness. In proceedings where the child is not a party, he/she can nevertheless be the subject of a procedure and the disputes usually concern the family situation of the child. Considering this element, the evaluation of the child’s best interests is particularly important and should be given due consideration by the courts. In the best interests of the child, the court may decide to hear the child’s testimony. The hearing of children who are older than 10 years old is compulsory (also see above, Section 2).

Prior to their hearing, children are summoned. The child receives the subpoena in his/her own right if he/she is older than 14 years old. The subpoena is served to the child’s legal representative in cases where he/she is younger than 14 years old. 

Children in other roles are typically represented in the civil judicial proceedings. 

The child’s participation in the civil procedure is compulsory regardless of his/her age in special cases, such as in filiation cases (i.e. cases that concern the legal relationship between the parent and the child). In these cases, the child is summoned together with his/her legal representative[footnoteRef:68].  [68:  Art.436,NCC.] 


For other special cases (divorce), besides the child’s right to participate and to express his/her opinion, there are also some special rules with regard to the testimony (interdiction to testify in parent’s divorce procedures) and with regard to the execution of the court’s decision with regard to shared custody, visits, place of living, etc.[footnoteRef:69]. For example, force cannot be used against the child in order to execute a court’s decision. If the child refuses to respect the court’s decision, authorities in charge with child protection and specialised professionals must be involved in order to facilitate the communication between the child and the parent who he/she refuses[footnoteRef:70] to be with. [69:  Art. 909-913, NCPC.]  [70:  ECHR, Amanalachioai v. Romania (4023/04), available only in French. ] 


With regard to the adoption procedure (which theoretically is a judicial civil procedure, but technically also includes a series of administrative acts, e.g. the administrative act on the legal status of the child), children have the right to be heard and the adoption cannot take place without an assessment of the child’s opinion. The child’s consent is required only when he/she is older than 10, but younger children can also be interviewed[footnoteRef:71]. [71:  L.273/2004 for the adoption provides that children older than 10 are asked to give their consent and must be interviewed, but the judge can also decide to interview younger children (Art.61 ss).] 


The initiation of court proceedings ex officio is not a legal requirement under Romanian law. The NCC[footnoteRef:72] provides however that everyone is obliged to inform the Tutelary Court or other public authorities of cases where a child is left alone without any parents or tutors.  [72:  Article 111 of NCC. ] 


The interim measures related to the child’s alimony are not object to any specific regulation; both parents have the duty to ensure their children’s living conditions and education proportionally to their income. In practice, interim measures can be requested by the interested parties (the child himself/herself or the person who has the child’s temporary care), because in child-related cases, the necessity of alimony is presumed. Interim measures can also be decided upon ex officio. 
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[bookmark: _Toc407963481]General rules applicable irrespective of the role of the child in civil judicial proceedings
L.272/2004 explicitly mentions the child’s right to receive information, but it does not make any explicit reference to the role of the child. Similarly, other legal provisions regulating specific procedures mention the child’s right to be informed without any mention of the role of the child.

Romanian legislation does not contain a specific provision regarding the type of information that a child should receive in civil proceedings. This implies that children are provided with the same type of information as adults (e.g. information on the systems and procedures involved, consequences of the procedure, time and place of court procedures, general progress and outcome of the procedure, review of decisions affecting the child, etc.). 

Nevertheless the NCC mentions that the child should receive all information ‘according to his/her age’[footnoteRef:73]. [73:  Article 264 NCC.] 


Romanian legislation requires courts and other authorities to communicate information in a comprehensive manner. These requirements do not differentiate on the basis of the child’s age or role.  The term ‘child-friendly manner’ is not defined in Romanian legislation.

According to relevant guidelines[footnoteRef:74], children’s age, maturity, gender and cultural sensitivity should be taken into account, in particular when they receive information about their role in the proceedings and the consequences of their actions. This requirement is also implicitly provided by the L.272/2004[footnoteRef:75], but no unitary practice or case-law can be identified in this respect.  [74:  Manual of Implementation of the Law no. 272/2004 on the protection and promotion of the child rights. ]  [75:  Principle of personalised care according to the unique situation of each child is provided by Art 6, L. 272/2004.] 


Legal provisions of applicable laws[footnoteRef:76] do not contain reference to the person who should provide the child with information. This is particularly the case with respect to the provision of information to the child on how to confer legal remedies effectively or how to access support services. [76:  Art. 29, L.272/2004.] 


Despite the lack of specific legal requirements, in practice it is the responsibility of judges, parents, specialised authorities and NGOs to adapt the relevant information to the children’s needs[footnoteRef:77] and to communicate the information to the child in a child-friendly manner, in compliance with the general principles for child protection. [77:  Guidelines on Justice in Matters involving Child Victims and Witnesses of Crime adopted by the UN Economic and Social Council, Annex to Resolution 2005/20, which can  also be applied to processes (…) in noncriminal fields of law including, but not limited to custody, divorce, adoption, child protection, mental health, citizenship, immigration and refugee law.] 


As explained below, the extent to which a child is involved in civil judicial proceedings in his/her own right depends on his/her procedural capacity to act. Children who possess full procedural capacity to act (e.g. married children, or employed children older than 16 years old) receive information from the courts/authorities in their own right. Children who are 14 years old or older have limited procedural capacity and may take procedural actions upon approval of their legal representatives. This implies that children who are at least 14 years old may ask for and receive information, express their opinions, etc. upon approval of their legal representative.  

If a child is younger than 14 years old, his/her legal representative receives the information. With respect to children who are younger than 14 years old, it can be concluded that information provided to their legal representatives is an alternative to providing information to the child.

Most of the special procedures (e.g. adoption, divorce, the special procedures provided by the L.272/2004) explicitly refer to the child’s right to be informed, without offering details about the information methods and techniques used or about the person in charge. 

The National Authority for the Protection of the Rights of the Child and Adoption holds information campaigns about the child’s right to be informed and about the possibility to have recourse to either a judicial or non-judicial proceeding in cases where the child’s right to be informed is breached. These campaigns do not use child-friendly language. Besides these campaigns, children have no other consistent means to receive official information about civil judicial proceedings and their rights and obligations. In Romania, no official website exists which contains child-friendly information about civil judicial proceedings. 

The legislation does not provide any specific measures concerning communication with children residing in a different Member State.
[bookmark: _Toc407963482]Summoning of children
Depending on their procedural capacity (see Section 3.1.), children do or do not receive summons in their own name. It is noted that the age when the child has the right to be heard in ‘other roles’ is not correlated with his/her capacity to receive summons in his/her own name. In other words, regardless  of the child’s procedural capacity he/she could be heard, however he/she would receive a subpoena in his/her own name only after the age of 14. Moreover, different rules determine the summoning of child witnesses (see below). 

Children depending on their procedural capacity may be summoned in person (in this case, the legal representative who will endorse the child’s actions will also be summoned) or through their legal representative. 
[bookmark: _Toc407963483]Providing information during the process 
There are no child-specific provisions in this respect. Nevertheless, according to the relevant guidelines, judges must ensure at any stage of the procedure that the child is properly informed of all aspects of the procedure – directly, via legal representatives or via the specialised authorities involved in the process. 

There are no legal provisions in place to ensure that children receive information about the availability of support services. It is noted however that judges can ask for the support of specialised authorities or public services (i.e. departmental Direction for children protection, Tutelary Authority services, social protection services, judicial psychologists etc.) in order to ensure a good communication with the child[footnoteRef:78]. In practice, these authorities are called on by the court if the proceeding reveals that the exercise of parental/tutorial duties is abusive or insufficient. The authorities may then conduct an investigation.  [78:  According to the Guidelines on Justice in Matters involving Child victims and witnesses of crime, adopted by the UN Economic and Social Council, Annex to Resolution 2005/20: states must have their professionals put in all efforts to coordinate the support extended to the child, so that children should not be the subject of excessive intervention (...). The recommendations can also be applied to civil and administrative proceedings (see footnote 53).] 

[bookmark: _Toc407963484]Communication of court decisions
There are no child-specific provisions with regard to the communication of Court decisions towards children. Depending on the child’s position in the process and on his/her procedural capacity to act, the child is either informed about the court decision in his/her own right or via his/her legal representative.
Child as a plaintiff

The general rules described above apply. 
Child as a defendant

The general rules described above as well as those regulating the position of plaintiffs in the proceedings apply. 
Child as a witness

The general rules described above apply with certain exceptions described below.

For the information provided in subpoenas, see Section 3.1. It is noted that the legislation does not provide an age limit for testifying, but the subpoenas’ communication rules still take into account the limits arising from the limited procedural capacity of children. 

The main rule is that subpoenas cannot be addressed to children who are under 14 years of age[footnoteRef:79]. Instead, the subpoenas are served to the child’s legal representative. Children who are older than 14 years old may be served subpoenas in their own right. There is no special rule for adapting the content of the subpoena to the child’s level of comprehension[footnoteRef:80].     [79:  Supreme Court of Romania, Decision No 13, dated 16 December1957; see also Interviewing children throughout legal proceedings, p 74.]  [80:  A good practice would be to accompany the summons of the child with an invitation letter to include appropriate information with regard to children’s rights; see Interviewing children throughout the judicial proceedings supra, p 77.] 


Children who are older than 14 years old may request to be informed in their own right, whereas the child’s legal representative can exercise this right if the child is younger than 14 years old. 

Child witnesses who are older than 14 years old receive information in their own right. Children who are younger than 14 years old may receive information via their legal representatives. It is the obligation of the legal representative to explain to the child the information received during the proceedings; the information provided to the legal representative can be considered an alternative to providing information to children.
Child in any other role

The general rules described above apply. 
[bookmark: _Toc338234112][bookmark: _Toc366755541][bookmark: _Toc407963485]Protection of the child’s private and family life 
[bookmark: _Toc346714785][bookmark: _Toc346714786][bookmark: _Toc346714787][bookmark: _Toc338234113][bookmark: _Toc407963486]General rules applicable irrespective of the role of the child in civil judicial proceedings

With respect to the protection of personal data, Romanian legislation, as a general rule, does not contain child-specific rules[footnoteRef:81]. This implies that the same rules apply to children as to adults in accordance with which personal data operators (including courts) are bound by strict confidentiality rules and should refrain from the abusive use of such data. While fulfilling their obligations the personal data operators should ensure the respect for the child-protection principles and legislation[footnoteRef:82]. There are no exceptions to this rule. [81:  L 272/2004 (see the section General approach towards children under civil law: definition of child, principle of evolving capacities, best interests of the child, principle of non-discrimination).]  [82:  Art.6, L.272/2004.] 


As a general rule the media can have access to a file for ‘public interest’, however the term ‘public interest’ is not defined in legislation, which results in inconsistent practices (e.g. documents that do not contain information relevant for the public are accessed by the media). The National Council for Audio-visual services (CNA) is the authority in charge with the control of all media activities including abusive activities (including abusive activities that concern the child’s privacy) The decisions of the CNA offer examples of best practices in protecting the privacy of children (e.g. images with children or other child-related information cannot be published unless their publication is in the child’s best interest).

One of the manifestations of the principle of the protection of family and private life of those involved in civil judicial proceedings concerns the holding of a trial in camera. In camera trials constitute an exception[footnoteRef:83] to the general rule of holding trials in public[footnoteRef:84]. For example, the NCPC[footnoteRef:85] allows the judge to decide on the (ex officio or upon request) denial or limitation of public access to the civil judicial proceedings if it is deemed necessary for the protection of public order, or if it is in the party’s interests. Although it is not stipulated in the NCPC, it is understood that the child’s interests could fall under the category of ‘public order’ and/or party’s interests, thus the court may decide to hold in camera trials in cases where children are involved. The NCPC also provides that children younger than 10 years old must never be auditioned in public. [83:  Art. 213 NCPC.]  [84:  Art. 17 NPCC.]  [85:  Art. 121 of the NCPC.] 

 
The presence of child protection specialists or other professionals (e.g. translators, psychologists, lawyers) is necessary also during in camera trials and is explicitly authorised by legislation. Although the NCPC does not expressly provide any obligation of confidentiality incumbent to these persons, their professional rules forbid them to make public the information or personal data gathered in the exercise of their profession. The judge him/herself is subject to an obligation of confidentiality[footnoteRef:86]. Exceptions to the confidentiality rules, although not expressly provided by professional codes, could also be established by the judge for the child’s best interest.  [86:  According to the fair trial principles as detailed by ECHR case-law, but also according to professional codes.] 


In order to avoid the risk of generating conflicts between parent(s) and the child, guidelines[footnoteRef:87] encourage the judge to avoid parents’ confrontation in the child’s presence and to interview the child without the presence of his/her parents.   [87:  Interviewing children throughout legal proceedings. ] 


Under Romanian legislation, access to judicial files is permitted only to those persons who can justify a lawful interest[footnoteRef:88]. In the case of certain disputes (e.g. adoption or cases which due to their sensitivity are heard in camera) access to files is even more limited. As referred to above, proceedings which involve children are typically held in camera, thus fall under the category of sensitive cases. Although there are no specific legal provisions in this respect, the child him/herself should have access to procedural documents if he/she can prove a lawful interest. No specific age limit is provided for having access to a judicial file; at the same time, the law does not provide access or control facilities for children with respect to documents of the proceedings. There are no legal provisions regulating the rights of persons to correct information contained in procedural documents.  [88:  National Council of Magistracy Decision No. 387/2005 for courts internal organisation.] 


The legislation on personal data protection does not contain reference to legal remedies that children whose privacy rights have been violated during a civil process[footnoteRef:89] can make use of. This implies that the same remedies are available for children as for adults. Consequently, the child can claim compensation of moral and material damages suffered in form of a civil or criminal claim according to the type of violation. With respect to the initiation of such claims related to the participation in civil judicial proceedings, the general rules described under Section 3.1 apply, in accordance with which child plaintiffs/defendants and children in any other role may initiate a proceeding in their own right only in cases where they have full procedural capacity. Children with limited procedural capacity can initiate a proceeding through their legal representatives. Exceptions to this rule could concern cases where the right to the protection of personal data is implicitly referred to as a fundamental right in legislation. In this case, the child’s access to remedies should be facilitated according to the L.272/2004[footnoteRef:90], which allows the child to directly address public authorities and courts without being represented or assisted by a legal representative. No relevant child-related case-law can be identified in this respect. [89:  Interview with a stakeholder (Public Notary, Lecturer of New Technologies Law at the University of Bucharest).]  [90:  Art.29, L.272/2004.] 

Child as a plaintiff

The general rules described above apply. 
Child as a defendant

The general rules described above apply. 
Child as a witness

The general rules described above apply. 
Child in any other role

The general rules described above apply. 
[bookmark: Section34][bookmark: _Toc366755542][bookmark: _Toc407963487]Protection from harm and ensuring a child friendly process 
[bookmark: _Toc407963488]General rules applicable irrespective of the role of the child in civil judicial proceedings
The general principle of ensuring protection against child exploitation and abuse[footnoteRef:91] is equally applicable to civil proceedings.  [91:  Art.6,L. 272/2004.] 


Children’s participation in civil judicial proceedings must be conceived as a legal right and not as a possibility for adults to take advantage of children’s immature opinions or perceptions. Therefore, the interviewing of the child in a friendly environment is of particular importance, as it can encourage children to express themselves freely. 

Romanian legislation expressly provides, as a general principle for child protection, that all the decisions involving children are fast-tracked[footnoteRef:92]. Except for some special procedures (e.g. special protection measures described above), the law does not provide a maximum time for the civil judge to make a decision in cases involving children.  [92:  Art.6, L.272/2004.] 


Although the hearing of a child in a child-friendly environment should be compulsory[footnoteRef:93], very few courts (civil and criminal) have appropriate hearing rooms for children. The requirement of having child-friendly rooms extends to the existence of child-friendly waiting areas[footnoteRef:94]. In the absence of specific child-friendly rooms, courts often use smaller rooms for the hearing of the child, i.e. a room which is big enough so people can sit around a table[footnoteRef:95]. The place of the interview should be adapted to the children’s needs, but no details about the way such places must be arranged are provided by the legislation.  [93:  According to the interpretation of L.272/2004 in relation to the civil and civil procedure provisions, provided by the guidelines Interviewing children throughout legal proceedings.]  [94:  ibid, p.76. ]  [95:  Manual for implementing L. 272/2004.] 


According to the relevant guidelines[footnoteRef:96], in order to exclude the possibility of manipulating the child, a person (specialist or a family member close to the child) should be selected by the court for the support of the child, in close cooperation with the child. The support person should not be chosen from among those who exercise authority above the child (i.e. parents, tutors, teacher) and his/her interests cannot be contrary to those of the child, nor opposite to the interests of any other person who is being  interviewed.  [96:  Interviewing children throughout legal proceedings.] 


The same guidelines describe measures to be taken by courts in order to ensure that court sessions and other actions during the civil procedure are adapted to the child’s pace and attention span (e.g. regular breaks, provisions on avoiding lengthy hearings, etc.) and any communication difficulties the child may have. As a child’s sensitivity and needs change with the age, different arrangements for different age groups are recommended. Children under 10 years old should be handled with particular care. Trained professionals should be involved in this process. No specific national legislation or public policy reflects these guidelines’ recommendations. 

Moreover, if a conflict between the child’s interests and the interests of his/her legal representative is identified; a temporary guardian/curator or support person must be appointed by the judge, upon request of any interested party or ex officio[footnoteRef:97]. According to general rules, children older than 14 years old can ask for the appointment of an ad litem or other support person in their own name and right. With regard to younger children, the judge has the power to decide whether such a request is well founded (especially after the age of 10, when children are supposed to be able to express their opinions). If it finds that a request is well-founded, the court may intervene and appoint a guardian ad litem for the child.  [97:  Art. 150, NCC.] 


In order to protect children from images or information that can be harmful to them, the judge can decide ex officio or upon any interested person’s request (children included, under the general conditions of procedural capacity) to involve professionals in making decisions about the harmfulness of such materials to children. Although there are no special provisions in this respect, the principle of multi-sectoral approach and cooperation could motivate the appointment of such professionals[footnoteRef:98]. [98: Art.6, L. 272/2004; Art. 263 NCC.] 


In order to avoid the need for the child’s presence against his/her wishes or to protect the child’s privacy, the judge could decide ex officio or upon any interested person’s request (children included, under the general conditions of procedural capacity) to hold the hearing of the child outside court premises[footnoteRef:99]. Hearing outside court premises could theoretically take place at a children’s residence.  [99:  Art. 345 ss NCPC.] 


Moreover, the NCPC expressly provides two kinds of measures for the protection of children’s privacy that can be ordered by the judge: interviewing children in a separate place and the prohibition of the presence of the public and/or of the parties. The judge can order these measures ex officio or upon request. In practice, children younger than 10 years old are never heard in public trial.

Child as a plaintiff

The general rules described above apply. Although the law does not provide for specific child-protection measures and methods, psychological and social support or interpretation services could be spontaneously offered by the authorities, ordered by courts ex officio or upon child’s request (regardless his/her age in cases provided by L.272/2004, i.e. violation of child’s fundamental rights[footnoteRef:100], or in other cases in accordance with the child’s procedural capacity).  [100:  Ib idem.] 

Child as a defendant

The general rules described above apply. 
Child as a witness

The general rules described above apply. 
Child in other roles 

The general rules described above apply. Moreover, the principle of taking fast-tracked decisions in cases involving children plays an important role with respect to the protection of the children from harm. 
In this respect, the judge can adopt temporary measures in order to find a temporary solution to any urgent child-related issues[footnoteRef:101]. Emergency is presumed and the judge must adopt temporary decisions with regard to frequent situations occurring during divorce procedures, like establishing children’s place of residence, visits and child-support[footnoteRef:102]. Emergency is equally assumed in cases covered by L.272/2004 (abused, neglected or abandoned children, unaccompanied refugees, etc.). In case of emergency, the court must organise the hearings and adopt a decision within a maximum of 10 days from the submission of the legal motion[footnoteRef:103].  [101:  Art. 996 ss. NCPC (general rules with regard to temporary measures).]  [102:  Art. 919 NCPC.]  [103:  Art. 124-131, L. 272/2004.] 


According to L.272/2004, special protection should be offered to some categories of children, including to refugees[footnoteRef:104], children with disabilities[footnoteRef:105], children belonging to an ethnic, religious or linguistic minority[footnoteRef:106], children unaccompanied by their parents or by their legal representative and who are not accompanied by any other adult person[footnoteRef:107]. The special protection measures are: the temporary placement, the emergency placement of the child or the placement of the child under specialised surveillance[footnoteRef:108]. For the application of such special protection measures, the competent court (tribunal) is the one in the territorial area of which the domicile of the child is located or, if the child’s place of living is not known, the competent court is the one in the territory of which the child has been found.  [104:  Art. 72, L.272/2004.]  [105:  Art. 46, L.272/2004.]  [106:  Art. 27 L.272/2004.]  [107:  Arts.124-131, L.272/2004, provides a special procedure in order to offer effective protection to children in difficulty, including children without a legal representative. The special procedure rules must be completed with the general procedural rules provides by the NCPC; see above Section 3.1.]  [108:  The emergency placement procedure aims to temporarily place the child in a public or private specialised   institution or in a host family until a definitive decision is made. The placement procedure aims to provide a long-term placement of the child. Specialised surveillance is a protection measure which applies to children in conflict with the law who are not criminally responsible.] 


In case of emergency proceedings, summons must be sent to the child’s legal representative, to the General direction for children and social protection and to the public Prosecutor at least one day before the court hearing. The General direction for children and social protection must present an administrative report of the case to the judge and children older than 10 must be interviewed[footnoteRef:109].  [109:   Art. 24, L.272/2004; according to Art. 95, abused or neglected children do not have to be auditioned. ] 


The court must adopt a decision at the end of the hearings, by the end of the day or, in special cases, within a maximum of two days from the end of the hearings. Final and enforceable court decisions must be communicated to any person involved in the civil judicial proceedings within 10 days. The judicial review of the court’s decision can be requested within a maximum of 10 days after the communication. 
[bookmark: _Toc338234114][bookmark: _Toc366755543][bookmark: _Toc407963489]Protecting the child during interviews and when giving testimony 
[bookmark: _Toc407963490]General rules applicable irrespective of the role of the child in civil judicial proceedings
The judge has the power to assess the value attached to the information/evidence provided by the child (i.e. with regard to the child’s age). There are no specific provisions concerning the way the special needs of the child and their age should be taken into account while gathering information. In case a child refuses to be interviewed or to testify, the judge must evaluate the reasons for the child’s refusal[footnoteRef:110]. [110:  L. 272/2004. ] 


Under Romanian law, the testimony is exceptionally admitted as evidence in civil proceedings (unlike for criminal proceedings). A judge may allow a witness (children included) not to testify if the testimony would damage the witness’s family member’s public image or the witness's own interest. 

Romanian legislation does not provide specific methods for interviewing children during civil judicial proceedings. Legislation does not contain a description of the methods and techniques used for the hearing of children. Some indications and reference to best practices are provided in guidelines and handbooks[footnoteRef:111]. They refer to the active role played by judges in adapting the legislation to the children’s needs. This obligation for the judges can also be derived from applicable international legislation[footnoteRef:112].  [111:  Interviewing children throughout the judicial proceedings.]  [112:  Interviewing children throughout the judicial proceedings.] 


While adapting the interview technique to the child’s needs, judges should closely cooperate with the child’s parents, guardians, professionals and/or local authorities in charge of the protection of children[footnoteRef:113]. Although applicable legislation does not require the assurance of the minimum standard of a child’s psychological comfort during judicial interviews (i.e. specific measures in order to ensure that the number of interviews is as limited as possible or that their length is adapted to the child’s age and attention span), some good practices in this field tend to become general. [113:  Art. 22, NCPC (principle of the judge’s active role in establishing the truth, interpreted in compliance with L.272/2004, Art. 6) ; see also section Section 3.4.] 


As an established practice, children must always be accompanied and supported by an adult when attending proceedings such as interviews, court sessions etc. The presence of an adult support-person (legal representative, guardian, guardian ad litem, adult relative or a lawyer) is basically mandatory regardless of the role and the age of the child. Parents can accompany children during the judicial proceedings, even when the parent’s participation in the interview is not recommended (i.e. divorce). The conditions under which adults can accompany the children are determined by the court, which is free to interview a child without the presence of an adult or to appoint a specialised support-person if needed. 

In terms of cooperation with professionals, judges cooperate with public authorities providing specialised and family support services to children (See Section 2). Although cooperation between courts and other public authorities is necessary to avoid excessive intervention into the child’s life and to limit the negative impacts of judicial procedures on the child[footnoteRef:114], there are no specific legal measures or public policies in this respect.  [114:  Art 24, L. 272/2004,see Manual for implementing L.272 issued by the Direction for Child’s. ] 


In order to limit the negative impacts of proceedings, children regardless of their age might be interviewed in the presence of psychologists. In case of very young children (i.e. children under 10 years old), the presence of a psychologist is strongly recommended in the proceedings[footnoteRef:115].  [115:  Specialised training for all the authorities in contact with children is considered to be the best solution (ns),see Manual for implementing L. 272/2004.] 


In accordance with the principles for child protection, particularly the principle of ensuring the dignity of the child[footnoteRef:116], particular attention must be paid to the appropriateness of premises and places where children involved in civil proceedings are heard (i.e. non-intimidating and child-friendly environment, appropriate language and visual contact). Currently, applicable legislation contains only basic standards with this respect (e.g. as expressly provided by the NCPC, children irrespective of their age must be heard in a separate hearing room).  [116:  Art. 6, L. 272/2004. The principle of ensuring the dignity of the child is not detailed by the Romanian legislation and the relevant guidelines do not provide relevant information either.] 


In order to protect children from harm during the proceedings, Romanian legislation states that children younger than 14 should not be asked to give an oath before giving testimony[footnoteRef:117]. The purpose of this provision is to ensure the protection from stress or intimidation[footnoteRef:118]. [117:  Art. 320,NCPC.]  [118:  Interview with stakeholder (Ministry of Labour, Family and Social Protection).] 


Despite the legal requirement, in practice many courts lack child-friendly hearing rooms[footnoteRef:119]. Although it is not required by applicable legislation, the interview techniques and methods used by the judge should also be adapted to children’s special needs, irrespective of the child’s position in the process (subject or witness)[footnoteRef:120]. [119:  Art. 226, NCPC.]  [120:   Interviewing children throughout the judicial proceedings .] 

Child as a plaintiff

The general rules described above apply. As an established practice, a child’s claim will not be automatically rejected by the Court for the simple reason that the child tried to file a case alone. The judge will try to see the reasons why the child is not accompanied and eventually contact the authorities in charge[footnoteRef:121]. [121:  Interview with stakeholder (Judge).] 

Child as a defendant

The general rules described above apply. 
Child as a witness

The general rules described above apply. With respect to child witnesses, Romanian legislation emphasises the general rule in accordance with which child witnesses who are younger than 14 years old cannot be asked to take an oath before being heard. 

With the exception of the specific provision applicable to witnesses, Romanian legislation does not contain reference to the way judges should assess the admissibility of evidence received from children. Romanian legislation allows for the imposition of coercive measures against those who do not appear before the court despite the subpoena served to them. Coercive measures cannot be imposed against children, as it would be against the child-protection principles provided for by L.272/2004. 

Child in any other role

The general rules described above apply.  
[bookmark: _Toc338234115][bookmark: _Toc338234116][bookmark: _Toc366755544][bookmark: _Toc407963491]Right to be heard and to participate in civil judicial proceedings
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Any person who has a lawful interest (i.e. witnesses or children subject to a procedure without being a party) has the right to intervene in civil judicial proceedings. The right to intervene and to be heard within a process does not depend on the child’s capacity to act. In other words, also those children can intervene or be heard who do not have the capacity to act, thus have no full procedural capacity. 

After the age of 10[footnoteRef:122], children can participate in any judicial proceedings that concern them.  [122:  See Section 2, especially with regard to the evolving capacity.] 


The fact that children have the right to be heard does not mean that they can participate in the proceedings in their own right. Children who do not have full legal capacity to act (and thus lack procedural capacity) need a person with full civil capacity either to represent them (in the case of children who lack civil capacity), or to authorise/approve their procedural acts (in the case of children who have limited civil capacity). 

The legal representative is basically the child’s interface with the court and plays a central role in giving all the necessary information and explanations to the child[footnoteRef:123], including information on the rules applicable to participating in civil judicial proceedings and expressing views. Taking into account that Romanian legislation does not detail the communication techniques and methods to be used with children, the cooperation among judges, the child’s legal representatives and specialised professionals is vital for the protection of children while being heard.  [123:  See above the legal provisions with regard to the civil procedural capacity under the sub-section General approach towards children under civil law: definition of child, principle of evolving capacities, best interests of the child, principle of non-discrimination.] 


It is noted that the presence of a legal council is not mandatory in the civil process and no exception is provided with regard to children’s participation in the proceedings. 

The child’s evolving capacity is taken into account while hearing the child. For the description of the applicable rules, see Section 2. 

It is noted that no legal provisions refer to the way of communicating court rulings to children. This in practice means that court rulings are not written in a child-friendly manner. It falls under the responsibility of the child’s legal representative or support person to explain to him/her the meaning of the court ruling. Court rulings also contain information about the enforcement of court decisions. For the rules applicable to the enforcement of court decisions see Section 3.11.

Except for the cases provided by L272/2004 (see below), access to court is not facilitated for children.

Except for the rules applicable to plaintiffs, Romanian legislation does not set special limitation periods for cases that involve children. General provisions with regard to the civil judicial actions’ prescription apply. The lack of capacity can suspend the prescription of judicial actions under the same conditions for adults and children.  

For the legal requirements put in place to ensure that children are heard in civil procedures see Section 3.1. No on-going public policy in this respect has been identified[footnoteRef:124].  [124:  The last public policy with regard to children’s protection within the judicial procedure is dated 2008 and should be apply for the period 2008-2013 ; this national strategy should have been implemented by the National Authority for Child Protection, which became a department within the Ministry of Labour, Family and Social protection in 2010.] 

Child as a plaintiff

The general rules described above apply. Moreover, children are allowed to pursue their claims after reaching full legal age in cases where their rights were breached during their childhood. Young adults are also allowed to bring their case before the courts, as the lapse of limitation periods can be postponed with the period they were unable to claim for reasons related to their incapacity. 
Child as a defendant

The general rules described above apply. 
Child as a witness

The general rules described above apply. 
Child in any other role

The general rules described above apply. 

In the case of certain special procedures (See Section 3.4 explanation on emergency proceedings) regulated by L272/2004 access to courts is facilitated for children. These proceedings are free from stamp duties, are accelerated and may also be initiated by several public authorities and specialists[footnoteRef:125] who then participate in the proceedings. The opportunity given to these public authorities to actively participate and even to initiate judicial procedures involving children (see Section 2 and Section 3.4) is basically a general way to facilitate children’s access to judicial procedure.  [125:  See Section 3.1.] 

[bookmark: Section37][bookmark: _Toc366755545][bookmark: _Toc407963493]Right to legal counsel, legal assistance and representation 
[bookmark: _Toc407963494]General rules applicable irrespective of the role of the child in civil judicial proceedings
[bookmark: _Toc407963495]Rules applicable to legal representation
Children, depending on their age, must either be represented or assisted by a person who has full civil capacity during the civil judicial proceedings (See 3.1). The person who typically represents a child is her/her legal representative, more precisely his/her parent or guardian. Children who are not under parental responsibility should be represented by a guardian. If for any reason the child cannot be accompanied by his/her legal representative (i.e. conflict of interests) the judge will appoint (ex officio or upon request) a guardian ad litem[footnoteRef:126]. Children who are older than 14 years old can initiate the appointment of a guardian ad litem in their own right. Children who are younger than 14 years old can let the court know of the conflict between them and their legal representatives. The court may upon consideration of the child’s request appoint a guardian ad litem for the representation of the child ex officio. [126:  See Section 3.1.] 


With respect to the role of legal representatives, information is provided under the other Sections of this report.
[bookmark: _Toc407963496]Rules applicable to the involvement of legal counsels

The presence of a legal counsel is not mandatory in civil proceedings. The role of the legal counsel in child-related issues is not subject to any specific regulation. In practice, a legal counsel is often appointed as a guardian ad litem in cases where there is a conflicting interest between the child and his/her parent[footnoteRef:127]. [127:  Interview with a stakeholder (Judge).] 


Despite the lack of a legal obligation in this respect, a child may decide to mandate a lawyer. Considering the fact that children do not have full capacity to act, they cannot mandate a lawyer in their own right. Children who are at least 14 years old may mandate a lawyer with the assistance and approval of their legal representative. If the child lacks capacity to act (i.e. is younger than 14 years old), he/she cannot mandate a lawyer in his/her own right. Instead his/her legal representative mandates a lawyer. The same rules determine the ways children can instruct lawyers and the way the lawyer’s mandate is withdrawn. 

The absence of the legal requirement of being represented by a lawyer is compensated for by the possibility given to child-protection authorities to actively participate in child-related civil proceedings (see Section 2). 
[bookmark: _Toc407963497]Rules applicable to legal aid
As a general rule, legal representation or assistance in civil proceedings is not free. Legal aid is available under certain conditions related to the personal incomes and properties of those who request it. The system does offer specific facilities to persons who do not have full capacity to act or who do not have a personal income (i.e. children).

The child can access legal aid in his/her own right after the age of 14 with the assistance of his/her legal representative; the legal representative or the guardian ad litem exercises this right on behalf of children who are younger than 14 years old. The judge can also allow access to legal aid ex officio.
Child as a plaintiff

The general rules described above apply. 
Child as a defendant

The general rules described above apply. 
Child as a witness

The general rules described above apply, with the condition that child witnesses cannot be provided with free legal aid.
Child in any other role

The general rules described above apply, with the condition that children in any other roles cannot be provided with free legal aid.
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[bookmark: _Toc407963499]General rules applicable irrespective of the role of the child in civil judicial proceedings
In Romania, alternative dispute resolution methods exist, but the rules applicable thereto are still under development. Legislation applicable to alternative dispute resolution methods does not contain child-specific rules. In the absence of child-specific rules, the same rules apply to children as to adults[footnoteRef:128]. There are two types of alternative dispute resolution methods that could concern children: mediation and certain procedures conducted by the Family Council.  [128:  See above General approach towards children under civil law: definition of child, principle of evolving capacities, best interests of the child, principle of non-discrimination.] 


Mediation was introduced by the Law No.192/2006 on mediation and organising the mediator profession as an alternative to judicial proceedings. Mediation can be used as an alternative to child-related civil and family proceedings. Cases which cannot be subject to mediation are those that concern rights which are not at the parties’ disposal (i.e. the legal status of a person in filiation or adoption files).

In the case of mediation, children can be parties to the proceeding, they can be heard or can be subject thereof. 

Romanian law also allows the parties of judicial proceedings to refer their case to mediation at any stage of the civil judicial proceeding[footnoteRef:129]. During the civil judicial proceeding, the judge must permanently try to conciliate the parties, including by recommending the mediation procedure. It is noted however that mediation in practice typically precedes all civil process (i.e. child and family-related procedures).  [129: Arts. 21 and 227, NCPC; Law No196/2006 for mediation.] 


It is not mandatory to complete the entire mediation process, but the parties must at least attend an information session about mediation. 

Detailed rules applicable to the procedure as such are set out in the Law for mediation. This law provides that each mediator is free to organise his/her activity as he/she wishes to. This implies that procedural rules applicable to mediation can be decided upon by the mediator where the civil law does not provide any specific rule. The mediator however is bound by the general principle of civil proceedings, i.e. principles of non-discrimination and confidentiality while conducting mediation. The rules applicable to legal representation within the mediation process are related to the child’s legal capacity to act as described above with regard to children’s capacity to participate to a civil process.

If during the mediation process the mediator finds out anything that could threaten the child’s healthy development or that is seriously damaging the child’s best interests, he/she must inform the authorities in charge[footnoteRef:130]. This obligation is not spelled out in legislation, as the Law for mediation simply mentions that the mediator should be able to identify an abusive relationship between the participants in the mediation process; it is nevertheless the logical consequence of the principle of cooperation between all authorities if this is deemed to be necessary for the child’s best interest. [130:  Deleanu I., Civil procedure treaty (Tratat de procedură civilă), vol. I, Ed. C.H. Beck, Bucureşti, 2007, p. 272-280.] 


In case the parties do not wish to continue the mediation process or they cannot reach any agreement, or they do not wish to respect their own mediation agreement, Romanian law allows them to refer their case to a court. 
 
The Family Council[footnoteRef:131] is an informal group comprised of persons close to the child (e.g. close friends of child’s deceased parents or any other person who can prove a close relationship with that child). It is noted that the Family Council’s existence and activity is not limited to disputes and this informal group does not follow the same strict procedure of a court, nor the professional methods of a mediator. [131:  Also see Section 2 with regard to the new child-related provisions of the NCC.] 


Family Councils can make decisions about alimony provided to children[footnoteRef:132] and provide advisory opinions to the child’s guardian prior to legal actions taken by the child[footnoteRef:133]. Procedures conducted by the Family Council are not regulated by legislation. In practice, their procedures are quite informal and are based on the principle of the child’s best interests.  [132:  Art. 148, NCC.]  [133:  Art. 130, NCC.] 


Considering the familial informal approach taken to resolve the children’s problems, children are not provided with special protection during these proceedings. 

Children who are older than 10 years old must attend the meetings of the Family Council, whereas younger children may be invited to attend. 

The Family Council may be requested to conduct a procedure by the Tutelary Court and the child’s guardian may also seek the Family Council’s advice.  

Children older than 14 can also ask for a Council’s reunion in order to discuss any issue that falls under Council’s competence field.  

Children are not represented in these proceedings.
Child as a plaintiff

The general rules described above apply. 
Child as a defendant

The general rules described above apply.
Child as a witness

Children can be heard as witnesses. Their role is not described in applicable legislation. 
Child in any other role

Children in any other role can be heard. Their roles are not described in applicable legislation.
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[bookmark: _Toc407963501]General rules applicable irrespective of the role of the child in civil judicial proceedings
Romanian legislation provides legal remedies to children whose rights have been violated during the civil judicial proceedings. As a general rule, the breach of children’s rights results in the nullity of procedural acts. Voiding procedural actions that breach the child’s rights are in place, as most of the procedural actions are taken by the child’s legal representative on behalf of the child, or at least with his/her assistance[footnoteRef:134].  [134:  See above General approach towards children under civil law: definition of child, principle of evolving capacities, best interests of the child, principle of non-discrimination. ] 


In cases where a conflict of interest arises between the child and his/her parent, the Tutelary Authority through an administrative procedure may appoint a guardian ad litem for the representation of the child. The Tutelary Authority may proceed ex officio or upon request of the child. In cases where a conflict of interest arises during civil judicial proceedings, the court may appoint a guardian ad litem for the representation of the child, either ex officio, or upon request. Such a request could also be filed by the child in his/her own right. 

Guardians ad litem submit motions on behalf of the child if he/she lacks civil capacity. The guardian ad litem’s approval is required in cases where the child is at least 14 years old.

The Direction for child protection is involved in the assessment of the conflict of interest between the child and his/her legal representative only in extreme cases, i.e. when the judge must decide whether parents lose their parental rights due to the conflict of interests existing between them and their children.

The public authorities in charge of child protection have the right to initiate and actively participate in civil judicial proceedings. This is a way to guarantee the children’s access to judicial protection mechanisms, as by involving these authorities it can be ensured that children can make use of their rights even in cases where they are not under parental authority, or when their legal representatives are not willing to take actions on their behalf.  

Child-care authorities can appeal against all court decisions in which they are legally involved.
Child as a party (plaintiff or defendant)

As a party to the civil process, a child can access legal appeal or judicial review mechanisms in accordance with his/her procedural capacity (See Section 3.1)[footnoteRef:135]. The legislation does not provide child-specific rules for the appeal procedure. It is noted, however, that the legal representatives of children older than 14 cannot make submissions for the child without his/her consent. This rule also applies to filing appeals. In the case of a child younger than 14 years old, it is his/her legal representative who files an appeal or judicial review. Except for the rules applicable to plaintiffs, Romanian legislation does not set special limitation periods for cases that involve children (also for civil claims of compensation for sexual abuse of a child). General provisions, with regard to the civil judicial actions’ prescription, apply. The lack of capacity can suspend the prescription of judicial actions under the same conditions for adults and children. [135:  See Section 3.1.] 

Child as a witness and in any other role

These categories cannot access legal appeal or judicial review mechanisms, as they are not parties to the procedure. Nevertheless, the use of declarations obtained by force or by putting someone under pressure can represent a reason of appeal for the losing party.
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[bookmark: _Toc407963503]Rules applicable to plaintiffs and defendants
Romanian legislation provides that the judge can decide if a part or all of the legal costs must be paid by the losing party. No specific child-related rules are provided in this respect. 

Romanian legislation does not regulate situations where the child is a losing party. Considering the lack of legal provision, there are different practices followed in Romania. According to the major trend, the legal representative of the child is responsible for any costs that arise as a consequence of an insufficient or abusive exercise of parental/tutorial authority, or as an insufficient or abusive administration of children’s patrimony[footnoteRef:136]. This can be explained by the fact that the child’s legal representative is the one who is supposed to take responsibility for the child’s deeds and give his/her consent to the child’s acts. The fact that the child’s legal representative is responsible for covering the legal costs does not necessarily mean that the source used for covering such costs is always of the legal representative’s own. [136:  Bacaci A., The institution of parental protection (Precizari privind  institutia ocrotirii parintesti), Dreptul 10/2000; E.A Barasch (coord), The parental protection (Ocrotirea parinteasc), ed. Academiei, Bucharest 1966. ] 

 
The legal costs can also be covered from the child’s own patrimony/property, if an insufficient or abusive exercise of parental/tutorial authority cannot be proven[footnoteRef:137].  [137:  Art. 148 NCC – the Family Council gives advisory opinions for the conclusion of legal acts on children’s behalf and also establishes the necessary amount for the administration of child’s patrimony; if the child’s patrimony is not enough to support certain costs (including legal costs of a civil procedure), the child has the right to ask for social assistance; The Tutelary Authority has the role to verify if the legal representative did or did not accomplish his/her responsibilities in relation to the administration of the child’s patrimony.] 


In connection with civil judicial proceedings that concern the property of children, Romanian law also allows for the provision of legal aid. In Romania, judicial aid is offered to those in need (See 3.7). This criterion is assessed on the basis of income and properties of the persons who request it.  

The L.272/2004 on child protection expressly provides that all procedures that fall under its application are free from judicial stamp duties[footnoteRef:138]. By exempting these proceedings from the obligation of paying a stamp duty, Romanian legislation makes it easier to access courts. This implies that bringing a case to court becomes easier, thus more protection could be provided to children who are typically subject to these proceedings.  [138:  Art. 131, L.272/2004.] 

[bookmark: _Toc407963504]Rules applicable to witnesses
Under Romanian law, witnesses are not subject to the rules applicable to the payment of legal costs.
[bookmark: _Toc407963505]Rules applicable to children in any other role
Under Romanian law, children in any other role are not subject to the rules applicable to the payment of legal costs. 
[bookmark: Section311][bookmark: _Toc366755549][bookmark: _Toc407963506]Enforcement of civil court judgments 
Romanian legislation does not contain child-specific rules with regard to the enforcement phase of civil judicial proceedings. Although it is not spelled out in national legislation that coercive measures cannot be imposed against children, this ban could be deduced from the principles of child protection, which are described in a detailed manner under Section 2.
[bookmark: _Toc407963507]The child as a winning party 
[bookmark: TOC337053486]A child cannot seek the enforcement of a court’s judgement in his/her own right before the age of 14. The child’s legal representative or child protection public authorities (departmental Direction for children protection) can exercise this right on the child’s behalf. If a child is older than 14 years old, he/she must seek for the approval of his/her legal representative before initiating an enforcement procedure.
[bookmark: _Toc407963508]The child as a losing party 
A child can personally be held responsible and the enforcement of a decision can be issued against him/her and against his/her own property in two situations: (1) for damages caused by his/her conscious actions regardless of his/her age and (2) after the age of 14, for failure to fulfil contractual obligations. 

As described above, under Romanian law children cannot validly conclude civil acts before the age of 14 and consequently they cannot be held liable under civil law for such acts undertaken. On the other hand, Romanian law does not make any distinction between children and adults with regard to tort responsibility. Any person could be held liable for the consequences of his/her deeds committed with discernment (i.e. children of any age if their discernment can be proved). If the parents/tutors are also responsible for the damages caused, the enforcement of a decision issued against the child can take place against their property as well.
The child as a witness

Child witnesses do not play a role in the enforcement phase of the civil judicial proceedings.
The child as a subject of the proceeding

The child has the right to be informed about the decision of a civil court and its consequences. Despite the existence of this right, legislation does not contain reference to the persons who should be in charge of communicating court decisions to children; neither does it specify the way of communicating court decisions to children. Despite the lack of legal requirements with respect to the language used while communicating judgements to children, the child’s lawyer, guardian, guardian ad litem or legal representative is likely to adapt the language of his/her communication to the child’s age and maturity. This practice could be derived from the general principles of child protection. The obligation to communicate and explain the court decision to the child can be derived from the obligation of parents to observe and safeguard the rights of the child and to fulfil their parental responsibilities[footnoteRef:139].  [139:  See above General approach towards children under civil law: definition of child, principle of evolving capacities, best interests of the child, principle of non-discrimination.] 


The enforcement of some specific judgements (with regard to shared custody, children’s place of living, living supplies or right to visit the child) is expressly regulated by the NCPC. In case the children refuse to follow a Court’s decision with regard to shared custody or parents’ visits, the judge, the parents and eventually the specialised authorities have all together the obligation to cooperate in order to find a suitable solution. As the child has the right to have a normal relationship with each member of his/her family, the parent who prevents the child to have normal relationships with the other parent could even be held criminally responsible, according to Romanian law[footnoteRef:140]. [140:  Arts. 909-913, NCPC.] 


The principle of celerity, which applies to any child-related procedure, is applicable to the entire judicial procedure, including to the enforcement phase thereof. In accordance with this principle, but also in accordance to the general principle of the efficiency of legal proceedings, the enforcement of civil courts decisions should be done without undue delays.

Romanian legislation allows for the immediate enforcement of certain court decisions, i.e. of court decisions on special protection measures regulated by L.272/2004[footnoteRef:141].  [141:  See above Overview of Member State’s approach to children in civil judicial proceedings and specialised services dealing with such children.] 


In addition, special protection measures regulated by L. 272/2004 could also be taken as temporary measures during the enforcement phase of the civil judicial proceeding. The NCPC with respect to specific proceedings (e.g. proceedings establishing child custody, place of living, living support) also allows for the adoption of temporary decisions which are immediately enforceable[footnoteRef:142].  [142:  Art. 996, NCPC.] 


Moreover, the fast-track procedure provided by the NCPC can also apply to any emergency situation; consequently, child-related issues other than those mentioned above could be included in the fast-track civil procedure if emergency can be proved. 

In order to protect the child from harm from any individual related to the proceedings, several measures are available during the enforcement phase of the proceeding. First of all, civil courts can decide during the enforcement phase on the limitation or suspension of parental rights, if the parent’s behaviour puts in danger the well-being of the child[footnoteRef:143]. The limitation or suspension of parental rights is related to the insufficient or abusive exercise of parental authority. Restraint orders, non-contact or limited contact orders can also be put in place, both by criminal and civil courts[footnoteRef:144]. The judicial procedure on the suspension or limitation of parental rights might run in parallel with an administrative procedure conducted by the departmental Directions for child protection, which might be involved in the investigation and supervision of the child’s relationship with his/her parents.  [143:  Arts. 508-512, NCC.]  [144:  L. 217/ 2003 with regard to judicial orders for victim’s protection, modified by L.25/2012 in order to include domestic violence victims.] 


The enforcement of a court decision can also be suspended where a risk to the child has been identified, upon request of any interested persons, i.e. the child in his/her own right, other departmental Directions for child protection.

[bookmark: _Toc401654882][bookmark: _Toc404084882][bookmark: _Toc407963509]Conclusions
[bookmark: _Toc407963510]Institutional and legal framework
Rules applicable to civil judicial proceedings are mainly set out in the new Civil Procedure Code (NCPC). The NCPC contains general rules that apply to all types of civil judicial proceedings and dispute specific rules. The new Civil Code (NCC) also provides for rules which are relevant in the context of civil judicial proceedings, i.e. rules related to the individual’s civil capacity. 

The child’s participation in civil proceedings is not regulated by special rules, except for some special procedures in which the child is the subject of the process (e.g. filiations, divorce, custody or adoption). These child-specific rules, however, do not cover all aspects of civil judicial proceedings. 

Romanian legislation also provides the general principles for child protection and other specific child-related rules contained in the Law for Child Protection No. 272/2004 (L.272/2004). The law explicitly mentions that its provisions must be taken into account by the courts while conducting procedures that involve children. 

Following the entry into force and implementation of the NCC, specialised Tutelary Courts were supposed to be established in order to adjudicate in family and tutelary issues. The rules applicable to the organisation and functioning of these Courts have not yet been adopted. As of today, ordinary courts adjudicate in cases that involve children.

Presently, the Tutelary Authority and the civil court are in charge of putting child protection measures in place and appointing guardians for children who are not under parental responsibility, or temporary measures for those children whose legal representatives are temporarily not in a position to represent them or whose interests are in conflict with those of their child. 

Similar to the Tutelary Authority, the departmental Direction for Child Protection may also initiate civil or criminal judicial proceedings in cases where the child’s rights are seriously violated. 

As a general rule, professionals dealing with children do not undertake child-specialised training. Most of the professionals dealing with children are subject to regular vetting according to their professional activities. There is no general provision regarding criminal record checks in employment. One instance where a criminal record check is mandatory is when applying for a job as a professional foster care assistant[footnoteRef:145].  [145:  Government Decision non.. 679/2003 on the conditions to receive the certificate and the status of proffessional foster care assistant.] 

[bookmark: _Toc407963511]General approach towards children under civil law
Any person who is younger than 18 years old is considered a child under Romanian law, unless he/she is married or has acquired an anticipated full civil capacity (i.e. children at the age of 16 can enter into employment contracts validly, and with respect to disputes arising from their employment contract children possess full civil capacity). 

Child-protection principles are enumerated by the L.272/2004. Neither the L.272 nor other pieces of legislation detail the way these principles must be observed. The meaning of the term ‘the child’s best interests’, for example, is enshrined in various provisions of the NCC, NCPC and the Law for mediation, but none offers any further detail. The child-protection principles and are implicit in some provisions of the above referred laws without being detailed.

Children involved in civil judicial proceedings are not provided with specific protection measures against discrimination. This implies that they can make use of the general measures set out in legislation. 
[bookmark: _Toc407963512]A child as an actor in civil judicial proceedings
Under Romanian law, children as a general rule cannot file a lawsuit in their own right until the age of 14 years old. Instead of the child his/her legal representative files the lawsuit. After the age of 14, the child can file a lawsuit in his/her own name, assisted by his/her legal representative. Romanian legislation allows for exceptions under the general rule in accordance with which children with limited capacity to act may file a lawsuit.

Only those child plaintiffs who possess a full (or at least limited) procedural capacity to act can participate in civil judicial proceedings in their own name. Children under Romanian law have either limited capacity to act (from 14 to 18 years old) or lack such capacity (under 14 years old). This implies that children cannot, as a general rule, participate in the procedure in their own right unless they have at least a limited capacity to act under substantive civil law or if the lawsuit arises in connection with their employment relations or fundamental rights. 

As a general rule related to civil liability, children who have the capacity to see the consequences of their acts can be sued regardless of their age. With respect to the participation of child defendants in civil proceedings the same rules apply to defendants as to plaintiffs. 

Children, regardless of their age, can participate in the civil judicial proceedings as witnesses. With respect to the representation of child witnesses, the same rules apply as to child plaintiffs. In certain procedures specified in law a child can participate as an interested party and has the right to be heard if affected by the case (i.e. parental responsibility disputes, divorce and custody cases). 

Following the initiation of a civil judicial proceeding, the court may order various interim measures, e.g. the temporary provision of child support or temporary suspension of parental responsibility rights. These measures could be put in place either ex officio, or upon request. Although the NCPC and NCC do not always explicitly state who can require such measures, as a general rule, any interested person can (e.g. in-charge authorities, the child’s legal representative or the child himself/herself). 

Under Romanian law, children can be involved in the proceedings in roles other than those of the plaintiff, defendant and witness. With respect to their status in the proceedings, the same rules apply to children in other role as to plaintiffs, defendants and witnesses.
[bookmark: _Toc407963513]Provision of information to children
Children, regardless of their role in civil judicial proceedings, receive information about court trials and other procedural actions via subpoena. Depending on the age of children, subpoenas are either served to them or to their legal representatives. 

With respect to witnesses and parties, the main rule is that children with procedural capacity to act may receive information in their own right, whereas children without such capacity must be informed through their legal representatives. 

Children older than 10 years old as an interested party must be invited to express their opinion. It is noted, however, that they may receive information in their own right only after the age of 14. 

With regard to children’s right to access documents, the same rules apply to children and adults: any person who can prove a lawful interest can have access to a judicial file. 

Regarding the enforcement phase of the procedure, witnesses do not play a role. Force cannot be used against a child who is subject to the enforcement of a court decision and refuses to follow it (e.g. custody, divorce) and these children must be informed about the specialised services available in order to facilitate contact with their parents. Children as parties are not subject to any specific regulation with regard to their right to be informed in the enforcement phase.  
[bookmark: _Toc407963514]Protection of the child’s personal and family life
Concerning the protection of children’s personal data, Romanian legislation does not contain child specific rules. Regardless of the child’s role in the process, the court can decide to manage the child data confidentially ex-officio or upon request. This implies that in accordance with the rules applicable to adults, the personal data of children regardless their role could be made publicly available with certain restrictions. Restrictions can concern the data of the children or the interdiction to publish personal data or images by the media. General rules for witness protection also apply to children. 
[bookmark: _Toc407963515]Protection from harm and ensuring a child friendly process
The principle of fast-tracked decision making concerns most of the child-related civil judicial proceedings (particularly those related to the legal responsibility over the child and to civil child protection measures). Although this is not specified in the Romanian legislation, applicable international conventions require the courts to hear children in an appropriate environment. The details of this term are not defined in legislation, and generally children are not heard in special child-friendly court rooms. Court trials as a general rule are opened for the public, but the children’s interviewing is not public. The court, however, upon request of the parties or ex officio, may order the filming of the whole trial. Romanian legislation does not provide a specific way for the communication of information to children, but relevant international provision and national best practice guidelines require that information should be understandable for them and should take into account the child’s maturity and age. Despite the absence of a national legal requirement, courts may decide to involve psychologists while hearing the child. Finally, the court may decide to order temporary measures (e.g. placing the child under temporary care or restriction orders) if it is deemed to be necessary for the protection of the child from harm. 
[bookmark: _Toc407963516]Protecting the child during interviews
Children who are older than 10 years old can be heard as plaintiffs, defendants, witnesses or interested parties. In cases where children are younger than 10 years old it is up to the court to decide whether the child possesses the necessary maturity to be heard. The right to be heard does not mean the child acquires civil procedural capacity. Regardless of the child’s age, it is up to the court to decide whether the hearing of the child is necessary. 

Information received from children can be used as evidence by the courts. According to the principle of ensuring the child’s dignity and individuality, while hearing children (regardless of their role), courts should make sure that the environment and language are appropriate considering the child’s maturity and age. 
[bookmark: _Toc407963517]Right to be heard and participate in civil judicial proceedings
As a general rule, under Romanian law there is no link between the age of the child and the rules applicable to limitation periods. The child’s legal incapacity can nevertheless be a cause for the suspension of limitation periods, which is three years as a general rule. The three year period goes into effect only when the child acquires full capacity.
[bookmark: _Toc407963518]Right to legal counsel, legal assistance and representation
As a general rule the participation of lawyers in civil judicial proceedings is not mandatory. However children might wish to be supported by a lawyer, in which case the child’s legal representative or the child older than 14 years old (with the approval of his/her legal representative) mandates a lawyer. Children, regardless of their role, are not fully fledged clients of their lawyers, as the lawyer is instructed by the child’s legal representatives. Children as party to a civil process may benefit from free legal aid if they meet the eligibility criteria.  

Legal representatives are typically the child’s parents or a guardian. In case of conflicting interests the court of guardians may appoint a guardian ad-litem (curator) for the representation of the child. 
[bookmark: _Toc407963519]Alternatives to judicial proceedings
Mediation is the most commonly used alternative dispute resolution procedure in Romania. With respect to the rights and obligations of the participants to mediation, the legislation applicable to mediation does not contain any specific child-related rules. Children are not forbidden to participate in mediation as parties. There are no child-specific rules related to the role of child witnesses or to children as interested parties in the mediation procedure. Mediation agreements reached as a result of mediation cannot be appealed against; however the parties are free to refer their case to a court. 

The Family Councils regulated by the NCC were established as a new tool for preventing tutelary -related disputes. The Family Council is not a public institution, but a family group in which the child can participate; its existence is not related to the existence of a dispute. The Council surveys the way tutors fulfil their duties and makes decisions with regard to certain child-related issues. 
[bookmark: _Toc407963520]Remedies and compensation exist for violation of rights and failure to act
The appeal procedure does not provide any child-specific rules. Witnesses and other interested parties cannot appeal against courts’ decisions.
[bookmark: _Toc407963521]Legal costs
With respect to the payment of legal costs, Romanian legislation does not contain any child-specific rules. The judge can decide whether the defeated party pays the legal costs, which include all reasonable costs that arise in connection with the trial (e.g. legal stamp duty, cost of experts, cost of lawyers, etc.). 
[bookmark: _Toc407963522]Enforcement of civil court judgments
As enforcement is part of the civil judicial proceeding, in terms of legal standing the same rules are applicable as for the rest of the civil judicial proceeding, in accordance with which children as parties are represented/assisted by their legal representatives during the enforcement phase. Romanian legislation does not contain any child specific rules with respect to the rights and obligations of parties in the enforcement procedure. This implies that even the child’s property can be subject to enforcement. Witnesses are not involved in the enforcement phase of the procedure. Enforcement may concern children as interested parties. Specific measures are in place in order to protect children in other roles during the enforcement of court decisions.
[bookmark: _Toc407963523]Strengths and gaps
Rules applicable to the situation of children in civil judicial proceedings are not regulated in a single law. This shortcoming is partially overcome by the existence of a special framework-law (i.e. Law for Child Protection) which provides the principles for child protection and the rules applicable to special accelerated procedures for child protection. 

The Law for Child Protection also provides that the general civil procedure rules must be adapted to children’s needs in accordance with the general principles of child-protection. The existence of several studies, guidelines and handbooks in the field of child-related justice is also an advantage, although these documents do not have any legal force. The planned establishment of specialised Tutelary Courts by the NCC (although not implemented yet) also proves the rising awareness of the civil society and public authorities regarding the sensitivity of child-related and family issues. 

The lack of detailed legal provisions with regard to children’s participation in civil procedures has the disadvantage of generating multiple protection-standards and non-uniform practices. Although European, national and international conventions, handbooks and good-practice guides can represent a source of inspiration for Romanian authorities, their implementation into the Romanian legal system is not yet assured. The first obstacle to their implementation is the lack of a consistent interagency activity and of an up-to-date public policy in the field of children's involvement in justice and particularly in the field of civil justice. Although a series of best practices guidelines and handbooks have been elaborated and disseminated amongst stakeholders, the impacts of these materials on the practices of professionals has not been assessed. 
Other gaps of Romanian child-protection laws within civil proceedings are related to the lack of adequate material resources (audition rooms) and human resources (lack of specialised magistrates, insufficient cooperation of magistrates with child-specialised authorities and professionals).


[bookmark: _Toc404084883][bookmark: _Toc407963524]List of legislation

Civil Procedure Code, 15 February 2013
Civil Code, 1 October 2011
Law 196/2006 for mediation, 1 August 2006
Law for child’s rights protection, 272/2004, 21 June 2006
Order for creating the Juvenile and Family Court of Brasov N. 3142/C/22.11.2004, 22 
November 2004
Law 304/2004, for organising the judicial system, 28 June 2004
Law 7/2004, Code of Conduct for Civil Servants. 23 February 2004
Labour Code, 1 March 2003
Government Ordinance No 26/2000 for public utility private bodies, 31 April 2000
Criminal Procedure Code, 12 November 1968
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